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History of Pleading 
Infringement 

Through 
Iqbal/Twombly



Form 18: The Undisputed Standard for 
Decades
 Since 1939, the Federal Rules of Civil 

Procedure had provided forms for litigants’ 
use

 “The forms in the Appendix suffice under 
these rules and illustrate the simplicity 
and brevity that these rules contemplate.” 
Federal Rule of Civil Procedure 84 (2007).

 Form 18 (previously Form 16) governed 
pleading of patent infringement

 5 requirements: (1) jurisdiction; (2) 
plaintiff’s ownership of the asserted 
patent; (3) allegation that defendant had 
been infringing the patent by making, 
selling, and/or using an accused device; 
(4) patent marking; and (5) a demand for 
injunctive and/or monetary relief.



The Default Rule Under FRCP 8

“The Rule 12(b)(6) pleading requirements for a complaint of infringement 
cannot be extended to require a plaintiff to specifically include each 
element of the claims of the asserted patent. Such requirements do not 
require a patentee to amend its claims to include specific allegations about 
each limitation once a court has construed the claims of the patent. To 
impose such requirements would contravene the notice pleading 
standard, and would add needless steps to the already complex process of 
patent litigation. Instead, a patentee need only plead facts sufficient to 
place the alleged infringer on notice. This requirement ensures that an 
accused infringer has sufficient knowledge of the facts alleged to enable it 
to answer the complaint and defend itself.”

FRCP 8(a)(2): “[A] short and plain statement of the claim 
showing that the pleader is entitled to relief.”

Phonometrics, Inc. v. Hospitality Franchise Systems, Inc. 
203 F.3d 790, 794 (Fed. Cir. 2000)



Bell Atlantic Corp v. Twombly, 
550 U.S. 544 (2007)
 Considered the meaning of FRCP 8(a)(2) in the context of an antitrust

lawsuit—at issue was whether the plaintiff sufficiently pled the existence
of a conspiracy.

 Key Holdings
 “[A] plaintiff’s obligation to provide the ‘grounds’ of his ‘entitle[ment] to relief’

requires more than labels and conclusions, and a formulaic recitation of the
elements of a cause of action will not do”

 “[W]e do not require heightened fact pleading of specifics, but only enough
facts to state a claim to relief that is plausible on its face.”

 “Asking for plausible grounds to infer an agreement does not impose a
probability requirement at the pleading stage; it simply calls for enough fact
to raise a reasonable expectation that discovery will reveal evidence of illegal
agreement.… And, of course, a well-pleaded complaint may proceed even if it
strikes a savvy judge that actual proof of those facts is improbable”



The Federal Circuit Continues to Rely on 
Form 18
 Applying Twombly, the majority (Archer and Michel) 

concluded that “a plaintiff in a patent infringement 
suit is not required to specifically include each 
element of the claims of the asserted patent.”

 They relied on Form 18 (then Form 16), which, even 
after Twombly, still set forth the governing 
standard for pleading direct infringement.

 Judge Dyk concurred-in-part, dissented-in-part

 Form 18 is insufficient to provide adequate 
notice, but still applies to direct infringement

 But Twombly, not Form 18, applied to pleading a 
claim based on doctrine-of-equivalents

 Called for elimination of Form 18



Ashcroft v. Iqbal, 556 U.S. 662 (2009)

 Rejected that Twombly was limited to antitrust cases

 Reiterated core holdings of Twombly

 “[T]he pleading standard Rule 8 announces does not require “detailed factual 
allegations,” but it demands more than an unadorned, the-defendant-unlawfully-
harmed-me accusation.”

 “A claim has facial plausibility when the plaintiff pleads factual content that allows 
the court to draw the reasonable inference that the defendant is liable for the 
misconduct alleged.”

 “The plausibility standard is not akin to a ‘probability requirement,’ but it asks for 
more than a sheer possibility that a defendant has acted unlawfully.”

 “Rule 8 marks a notable and generous departure from the hyper-technical, code-
pleading regime of a prior era, but it does not unlock the doors of discovery for a 
plaintiff armed with nothing more than conclusions.”

 Iqbal was a “high-interest” detainee in Brooklyn who claimed that he was 
unconstitutionally segregated and housed in inhumane conditions.

 Relevant here, at the Supreme Court, the question was whether Iqbal’s allegations 
of the knowledge and assent of high-ranking officials was sufficiently plausible.



Iqbal/Twombly
The Aftermath



Iqbal/Twombly - aftermath

 Renewed interest in 12(b)(6) motions to dismiss

 Counterclaims

 Not as popular or practical

 Not as stringent

 Affirmative defenses or other allegations

 Dispute over whether Iqbal/Twombly applies

 Plausibility or fair notice

 Defenses based on fraud



Iqbal/Twombly - aftermath

 Court confusion when applying to patent cases:

 Initially, not clear if Form 18 (or similar complaints) satisfy Iqbal/Twombly

 Inconsistent decisions

 Eventually Federal Circuit held that Form 18 satisfies Iqbal/Twombly

 Form 18 does not apply indirect infringement allegations

 Indirect infringement needed to be better plead than direct infringement

 Form 18 was abrogated by the Supreme Court effective December 1, 2015

 Direct infringement needs to be better pled based on Iqbal/Twombly only



Pleading Direct 
Infringement After 
Iqbal & Twombly
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Requirements for Direct Infringement
 For a simple technology, sufficient to identify the accused products, with 

allegations that each infringed. Disc Disease Sols. Inc. v. VGH Sols., Inc., 888 F.3d 1256, 1260 (Fed. Cir. 2018)

 “Specific facts are not necessary; the statement need only ‘give the defendant fair notice of what the 
... claim is and the ground upon which it rests.’ ” Id. (quoting Erickson v. Pardus, 551 U.S. 89, 93 (2007))

 Even under less stringent Form 18, no requirement to identify infringing devices by 
name where infringement is by system/method claim: “The adequacy of the facts 
pled depends on the breadth and complexity of both the asserted patent and the 
accused product or system and on the nature of the defendant's business 
activities.” K-Tech Telecommunications, Inc. v. Time Warner Cable, Inc., 714 F.3d 1277, 1286 (Fed. Cir. 2013)

 “A defendant cannot shield itself from a complaint for direct infringement by operating in such 
secrecy that the filing of a complaint itself is impossible.”

 Failing to identify claimed feature in the product can cause dismissal. E.g., Metricolor 
LLC v. L'Oreal S.A., 791 F. App'x 183, 188 (Fed. Cir. 2019)

 Failure to identify specific machines, by photograph or name, is not good enough, 
even if accused products are identified functionally. Artrip v. Ball Corp., 735 F. App'x 708, 715 
(Fed. Cir. 2018)

 Identifying the accused product, pointing to websites with general information, 
and asserting that steps performed by the product infringe asserted method 
claims was insufficient (technology was considered “complex”). Swirlate IP LLC v. Keep 
Truckin, Inc., No. CV 20-1283-CFC, 2021 WL 3187571, at *2 (D. Del. July 28, 2021)



Pleading Direct Joint Infringement
 “A claim of joint infringement thus requires pleading facts sufficient to allow a

reasonable inference that all steps of the claimed method are performed and
either (1) one party exercises the requisite ‘direction or control’ over the
others’ performance or (2) the actors form a joint enterprise such that
performance of every step is attributable to the controlling party.” Lyda v. CBS
Corp., 838 F.3d 1331, 1339 (Fed. Cir. 2016)

 “Our case law emphasizes “the importance of correctly identifying the
relevant ‘activity’ or ‘benefit’ that is being conditioned upon the
performance of one or more claim steps. The cases also emphasize that the
context of the claims and conduct in a particular case will inform whether
attribution is proper under [Akamai's] two-prong test.” Id. at 1380. And, “a
common thread connects” our case law on divided infringement, no matter the
relationship between the parties: we look for “evidence that a third party
hoping to obtain access to certain benefits can only do so if it performs
certain steps identified by the defendant, and does so under the terms
prescribed by the defendant.” Nalco Co. v. Chem-Mod, LLC, 883 F.3d 1337, 1351–52 (Fed.
Cir. 2018)

 There is still substantial uncertainty on just how much detail is required:

The precise nature of the ‘conditioned benefit’ remains unclear. The 
Federal Circuit has found that ‘mere guidance or instruction is insufficient 
to show ‘conditioning,’’ but that neither a legal obligation nor an 
‘unavoidable technological prerequisite to participation’ is required.

Sentius Int’l, LLC v. Apple Inc., No. 4:20-CV-00477-YGR, 2020 WL 2850286, at *5 (N.D. Cal. 
June 2, 2020) (citing Eli Lilly & Co. v. Teva Parenteral Meds., Inc., 845 F.3d 1357, 1365-67 
(Fed. Cir. 2017)). 



Pleading Doctrine of Equivalents

Pleading DOE is Required

 “Although the Court could not find a United States 
Circuit Court of Appeals for the Federal Circuit opinion 
directly answering this question, the Court did find 
decisions implying such a requirement.” Automated 
Transaction Corp. v. Bill Me Later, Inc., No. 09-61903-CIV, 2010 WL 1882264, at *2 
(S.D. Fla. May 11, 2010)

 “The technical and factual nature of an infringement 
claim under the [doctrine of equivalents] requires some 
level of specificity beyond a one-sentence accusation.” 
Midwest Athletics & Sports All. LLC v. Xerox Corp., No. 8:17CV478, 2018 WL 
1400426, at *4 (D. Neb. Mar. 20, 2018)

Pleading DOE is Not Required
 “[T]he Complaint provides a general 

allegation of patent infringement 
under the doctrine of equivalents. 
These allegations are sufficient to 
place Defendants on notice that it 
maintains patent infringement theories 
under the doctrine of equivalents. No 
additional allegations are required to 
satisfy the pleading standard.” Neutrik AG 
v. ADJ Prod., LLC, No. LACV1909937JAKAGRX, 2020 WL 
6128066, at *4 (C.D. Cal. May 6, 2020)

 Plaintiff need not specifically plead 
infringement under the doctrine of 
equivalents. Pres. Techs. LLC v. MindGeek USA Inc., 
No. CV178906DOCJPRX, 2019 WL 3213585, at *3 (C.D. 
Cal. Apr. 2, 2019)

Courts have divided on whether a plaintiff must plead doctrine 
of equivalents expressly



Motions to Dismiss Are Generally Unsuccessful

Pleading Section 271(e) Infringement

 Courts are generally resistant at pleading stage to 
examine in-depth potential issues, relying on 
ANDA’s bioequivalence to NDA

 Recent cases reflect refusal at pleading stage to:
 Engage in claim construction

 Require brand to accept notice letter statements as 
true

 Delve into whether an entity constitutes a 
submitter

 Determine existence and effect of Section viii carve 
out

 Takeaway: Because act of infringement is 
submission of ANDA, pleading submission is 
sufficient.



Special difficulties arise because nature of infringement normally requires analysis of secret manufacturing process

Pleading Section 271(g) Infringement

 Common reason for dismissal is that the infringing article is 
not a manufactured product, as is required by §271(g) (e.g., 
software). Berkeley*IEOR v. Teradata Operations, Inc., No. 17 C 7472, 2019 WL 
1077124, at *10 (N.D. Ill. Mar. 7, 2019); People.ai, Inc. v. SetSail Techs., Inc., No. C 20-09148 
WHA, 2021 WL 2333880, at *6 (N.D. Cal. June 8, 2021)

 Courts are sometimes more lenient because of the limited 
nature of knowledge about the process and permit inferences 
based on the resultant product:
 “Vitaworks alleges that QYP saw the application for one of the 

asserted patents and thereafter began producing taurine with the 
unique characteristics of taurine produced by the patented 
method. Vitaworks’ allegations ‘raise a reasonable expectation 
that discovery will reveal evidence of each necessary element of a 
plaintiff's claim’ such that dismissal is unwarranted.” Vitaworks IP, 
LLC v. Prinova US LLC, No. CV 19-2260-CFC, 2020 WL 7771040, at *2 (D. Del. Dec. 30, 
2020)

 No need to affirmatively plead against §§ 271(g)(1)&(2) Kyowa 
Hakka Bio, Co. v. Ajinomoto Co., No. CV 17-313, 2018 WL 834583, at *9 (D. Del. Feb. 12, 2018)

 § 271(g) is not subject to requirements like indirect 
infringement. 

 Most times, identifying the infringing “act” and the product at 
issue is sufficient. 



Indirect Infringement



Induced Infringement

 Pleading requirements

 Knowledge

 Knowledge of patent

 Knowledge that actions would induce infringement

 Specific intent

 Direct infringement occurred as a result



Induced Infringement, Knowledge (A)

 Pre-Suit knowledge dilemma

 Often defendant not aware

 Letter may trigger declaratory judgment and/or PTAB proceedings

 Knowledge via the Complaint

 But is knowledge via the complaint enough?

 Federal Circuit has not resolved district court split



Induced Infringement, Knowledge (A)

 Using the complaint is not sufficient to plead knowledge

 No basis for claim prior to filing the complaint

 No case or controversy / lack of subject matter jurisdiction

 Wastes judicial resources

 Providing notice encourages pre-litigation settlement or cessation

 Unnecessarily forces litigation costs on defendant

 Is an allegation of infringement the same as knowledge of infringement?

 Shouldn’t defendant be allowed to investigate and make a determination?



Induced Infringement, Knowledge (A)

 Using the Complaint is sufficient to show knowledge, hybrid approach

 Complaint is basis for knowledge

 Indirect infringement can be added in amended complaint

 Practical approach

 Balance needs to have certain facts in order to plead indirect infringement

 Not allowing defendant off on a technicality or given them an advantage

 What if there are no direct infringement claims?



Induced Infringement, Knowledge (A)

 Using the Complaint is sufficient to show knowledge

 Pre-suit notice will not lead to less litigation

 Declaratory judgment or PTAB actions -> gives defendant advantage

 Venue disputes

 Knowledge is a technicality satisfied by the complaint

 If defendant stops when receiving the complaint, no liability

 Inefficient to dismiss and then let them refile later

 Most common approach (by accident)



Induced Infringement, Knowledge (A)

 Until the Federal Circuit resolves the split:

 Alleging pre-suit knowledge is the safest

 If using the complaint -> need affirmative statements that the complaint is the
basis for each element

 Check jurisdiction/judge to see which rule the Court follows



Induced Infringement, Knowledge (B)

 DSU Medial Corp. v. JMS – Fed. Cir. 2006

 Induced infringement required that defendant “knew or should have known”
actions would induce infringement

 Global-Tech Appliances v. SEB S.A. – Supreme Court 2011

 “should have known” – deliberate indifference - not sufficient

 Need knowledge

 “willful blindness” is knowledge

 Similar to should have known, but requires more



Induced Infringement, Knowledge (B)

 Federal Circuit and district courts routinely cite DSU for inducement standard

 These cases typically do not cite Global-Tech

 Not typically being cited for “should have known” portion

 Confusion exists as to whether inducements includes “should have known”

 Only need to plead knowledge

 Willful blindness is considered knowledge

 If that is the basis, need to plead those facts

 Belt and suspenders approach

 Complaint pleads knew, should have known, and/or willfully blind



Induced Infringement

 Don’t forget about other two elements

 Need to plead facts for each element, but . . . 

 Specific intent

 Typically circumstantial

 Had knowledge and then continued inducing activity

 Direct Infringement

 Do not have to specifically identify third party infringers



Contributory Infringement

 Pleading requirements

 Makes and sells component for use in an infringing product

 Material part of the invention

 Not a staple article of commerce with suitable non-infringing uses

 Knowledge

 Knowledge of patent

 Knowledge it is especially made or adapted for use in infringing product

 Direct infringement occurred as a result



Contributory Infringement

 Plead facts for every element

 Identify the component

 Does not cover services

 Despite rhetoric, next two elements are typically bare assertions

 Knowledge/Direct Infringement -> see inducement

 Unlike inducement, no specific intent needed



Willful 
Infringement



Willful Infringement

 Why plead willful infringement?

 35 U.S.C. 284 – allows for enhanced damages

 35 U.S.C. 285 – allows for attorney’s fees

 Willful infringement can be a basis for either



Willful Infringement

 Motion to strike -> does Iqbal/Twombly even apply?

 Pleading requirements

 Knowledge of patent and infringement, which continues

 What more, if anything, is needed for pleading

 Egregious?

 Pre-suit knowledge?



Willful Infringement

 Octane Fitness, LLC v. ICON Health & Fitness, U.S. Supreme Court (2014)

 Rejects rigid test for attorney’s fees under 285

 Court’s discretion to award attorney’s fees in any case that stands out from others 
with respect to the substantive strength of the party’s litigating position or 
unreasonable manner in which the case was litigated

 Halo Elecs., Inc. v. Pulse Elecs., U.S. Supreme Court (2016)

 Follows reasoning of Octane

 Rejects rigid two-part test for enhanced damages under 284

 Court’s discretion to award damages based on egregious behavior



Willful Infringement

 The issue with Halo:

 Suggests intentional or knowing infringement may warrant an award

 Breyer’s concurrence emphasizes egregious behavior is needed

 District courts split on whether egregious allegations are needed

 Those that require conflate willful infringement with enhanced damages

 Some courts take a middle ground approach between the two standards

 Recently, Federal Circuit clarifies:

 Deliberate or intentional infringement, nothing more



Willful Infringement

 Pre-suit knowledge was required per Seagate

 Halo rejects Seagate regarding test for enhanced damages

 Halo does not really discuss pre-suit knowledge

 Courts typically no longer require pre-suit knowledge

 Seagate sometimes is cited -> like DSU

 Relying on complaint typically not enough for 284 damages

 Is defending a case egregious?



Willful Infringement

 Pleading willful infringement tips

 Willful infringement ≠ enhance damages / attorney’s fees

 Consider willful infringement requirements

 Consider enhanced damages/fees requirements

 Pre-suit knowledge is helpful, but may not be necessary

 Enhanced damages and attorney’s fees are discretionary



Bot M8 LLC v. Sony 
Corporation of 

America
4 F.4th 1342 (Fed. Cir. 

July 13, 2021)
38



The Basic Facts

The Asserted Patents The Accused Products



The Complaint at Issue

Original complaint was filed in the
Southern District of New York, asserting 6
patents

First Amended Complaint was filed after
transfer to the Northern District of
California, and Court required element-
by-element proof of Plaintiff’s case

Complaint was more than 200 pages long

 Included a claim chart for claim 1 of
each of the 5 then-asserted patents



Federal Circuit Rejects Claim Chart 
Requirement

 “A plaintiff is not required to plead infringement on an element-by-element
basis.”

 “To the extent this district court and others have adopted a blanket element-
by-element pleading standard for patent infringement, that approach is
unsupported and goes beyond the standard the Supreme Court articulated
in Iqbal and Twombly.”



Factors Determining Detail Required for 
Proper Pleading

Complexity of the Technology

Materiality of a Given Element 
to Practicing the Asserted Claim

Nature of the Allegedly 
Infringing Device



But Too Much Detail is Problematic Too

Court explained that Bot M8 pled itself out
of a claim by including inconsistencies

Claim required that game program and
authentication program be stored together,
separate from motherboard

FAC alleged that the authentication
program was on the PS4 motherboard

“Where, as here, the factual allegations are
actually inconsistent with and contradict
infringement, they are likewise insufficient
to state a plausible claim.”



Ramifications of 
BOT M8

44



Thank You!
Questions or Comments?

Joseph Saltiel
jsaltiel@irwinip.com
Christopher Bruno
cbruno@mwe.com
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