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• Long-standing principle

I. History/Types of Veil Piercing

The legal fiction that a corporation is a legal entity separate and distinct from 

its shareholders was designed to serve convenience and justice, and will be 

disregarded whenever justice or public policy require and where rights of 

innocent parties are not prejudiced nor the theory of the corporate entity 

rendered useless․ We have said that whenever one in control of a corporation 

uses that control, or uses the corporate assets, to further his or her own 

personal interests, the fiction of the separate corporate identity may properly 

be disregarded.

Ashley v. Ashley, 482 Pa. 228, 237, 393 A.2d 637, 641 (1978); Barium Steel Corp. 

v. Wiley, 379 Pa. 38, 108 A.2d 336 (1954) (plurality).

Associated Vendors, Inc. v. Oakland Meat Co. (1962) 210 Cal.App.2d 825, 838-

840 [26 Cal.Rptr. 806, 813-815]

Communist Party v. 522 Valencia, Inc. (1995) 35 Cal.App.4th 980, 993.
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I. History/Types of Veil Piercing

• Revised Model Business Corporation Act § 6.22:

• Traditionally only at execution stage

• Now, typically part of pleadings and an independent cause 

of action

• In California, can be “Doe’d in” even after the close of 

evidence at trial and post-judgment

“Unless otherwise provided in the articles of incorporation a 

shareholder of a corporation is not personally liable for the 

acts or debts of the corporation except that he may 

become personally liable by reason of his own acts or 

conduct.”
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• Alter Ego Theory

- Commingling

• Failure to Observe Corporate Formalities

- Insufficient Capitalization/Insolvency

- Failure to Observe Corporate 

Formalities: Directors and Officer not functioning, 

no records, no corporate records, etc.

• Use of Company to Perpetrate Fraud

• Single Enterprise Theory

I. History/Types of Veil Piercing
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Single Enterprise Theory

Under the single enterprise theory, "'"[i]n effect what happens is 

that the court, for sufficient reason, has determined that though 

there are two or more personalities, there is but one enterprise; 

and that this enterprise has been so handled that it should 

respond, as a whole, for the debts of certain component 

elements of it. The court thus has constructed for purposes of 

imposing liability an entity unknown to any secretary of state 

comprising assets and liabilities of two or more legal personalities; 

endowed that entity with the assets of both, and charged it with 

the liabilities of one or both."'" (Las Palmas, supra, 235 Cal.App.3d 

at pp. 1249-1250.)

An inequitable result does not require a wrongful intent." 

(Relentless Air Racing, LLC v. Airborne Turbine Ltd. Partnership 

(2013) 222 Cal.App.4th 811, 813.)

10



• Participation Theory

- Individual is “actor” and not “owner”

• Major Considerations:

- Is the subsidiary/shareholder the alter ego or 

mere instrumentality

of the parent/corporation

-

Is there injustice, fraud or some other wrong to the plaintiff relate

d to the conduct of the Director/Officer/Shareholder/Related 

Company?

- Is the plaintiff’s harm a result of the conduct of the

Director/Officer/Shareholder/Related Company?

I. History/Types of Veil Piercing
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Showing of Inequity

"Ordinarily, a corporation is regarded as a legal entity 

separate and distinct from its stockholders, officers and 

directors [or other corporations]. Under the alter ego 

doctrine, however, where a corporation is used by an 

individual or individuals, or by another corporation, to 

perpetrate fraud, circumvent a statute, or accomplish 

some other wrongful or inequitable purpose, a court may 

disregard the corporate entity and treat the corporation's 

acts as if they were done by the persons actually 

controlling the corporation. [Citations.]" (Communist Party 

v. 522 Valencia, Inc. (1995) 35 Cal.App.4th 980, 993.)
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Showing of Inequity

"There is no litmus test to determine when the corporate veil will be 

pierced; rather the result will depend on the circumstances of each 

particular case. There are, nevertheless, two general requirements: '(1) 

that there be such unity of interest and ownership that the separate 

personalities of the corporation and the individual no longer exist and (2) 

that, if the acts are treated as those of the corporation alone, an 

inequitable result will follow.' [Citation.] And 'only a difference in wording 

is used in stating the same concept where the entity sought to be held 

liable is another corporation instead of an individual.' [Citation.]" (Mesler v. 

Bragg Management Co. (1985) 39 Cal.3d 290, 300.)"
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Showing of Inequity

“A very numerous and growing class of cases wherein the corporate entity 

is disregarded is that wherein it is so organized and controlled, and its 

affairs are so conducted, as to make it merely an instrumentality, agency, 

conduit, or adjunct of another corporation.” Las Palmas Associates v. Las 

Palmas Center Associates (1991) 235 Cal.App.3d 1220, 1249 (Las Palmas).) 

In such instances, courts apply the single enterprise theory of alter ego 

liability.
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Controlling California Case

• Lays out specific factors to be used in California

Associated Vendors, Inc. v. Oakland Meat Co. (1962) 210 Cal.App.2d 825, 

838-840 [26 Cal.Rptr. 806, 813-815]

Associated Vendors, Inc. v. Oakland Meat Co.
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• Subject to veil piercing

- “Owners” of closely held companies (Directors,

Officers, Shareholders)

- Parent/subsidiary companies

- “Sibling” companies

- Successor companies 

- LLCs

- LPs

I. History/Types of Veil Piercing
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• Only source of collecting debt

• Deep pockets

• To avoid consequences of bankruptcy

• Jurisdictional strategy (i.e., to defeat diversity 

jurisdiction or to establish jurisdiction)

• To expand discovery sources

• To exert pressure/encourage settlement

II. Why Veil Pierce?
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• Strong Presumption NOT to Pierce

• What law applies?

• Homestead/Community Property/Tenancy by the 

Entireties

• Bankruptcy (buying more litigation?)

• Criminal action? (someone else does the (expensive) work)

• Clear and convincing?

• Smoking gun?

III. Why NOT Veil Pierce?
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• Investigate:

- Talk to clients, industry people

- Internet: News, Google, Facebook, Twitter, 

Instagram, etc.

- Dun & Bradstreet or other corporate search

- SEC filings

IV. Is it Viable?
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• Former (current?) employees

• Surveillance

• Asset searches

• Judgment searches

• UCC filings

• Department of State resources

• Pre-complaint discovery

IV. Is it Viable?
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• Not Favored

• Pre-Complaint Discovery?

• Separate Count?

• Allege with Specificity: “Fraud” and Twombly

• Not just general averments

V. How to Plead?
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• Factors to cite:

- Undercapitalization

- Failure to adhere to corporate formalities

- Substantial intermingling of corporate and personal affairs 

- Use of the corporate form to perpetrate fraud

- Get creative/cite facts

• Causal link (the “so what?” issue)

• Demonstrate fraud?

V. How to Plead?
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• Did the Director or Officer participate in the tort?

• Nordi v. Keystone Health Plan West, Inc., 989 A. 2d 376, 

384 (Pa.Super. 2010):

VII. Participation Theory

Where the court pierces the corporate veil, the owner 

is liable because the corporation is not a bona 

fide independent entity; therefore, its acts are truly his. 

Under the participation theory, the court imposes liability 

on the individual as an actor rather than as an owner. 

Such liability is not predicated on a finding that the 

corporation is a sham and a mere alter ego of the 

individual corporate officer. Instead, liability attaches 

where the record establishes the individual's participation 

in the tortious activity.
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• More difficult but not impossible; becoming 

easier in most states

• Many states by statute: 15 Pa.C.S.A. § 8904, 

Comment: piercing the corporate veil will be 

applied to an LLC

VIII. Piercing an LLC
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• 2017 WL 90617 (Pa. Super. 2017):

opinion incorporating 2 prior opinions from 

Judge Gilman (Bucks County) spanning 83 

total pages

• Defendants did everything wrong:

- Undercapitalization: “Principal” testified, 

“There were no capitalization needs.”

Power Line Packaging v. Hermes Calgon/THG Acquisition, et al

IX. Case Study
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- Failure to Adhere to Corporate Formalities: no 

meetings, 2 of 3 Directors not involved, primary 

individual had no formal position, distributions to repay 

personal loans

• Defendants did everything wrong

- Substantial Intermingling: Principal testified that he 

“could have taken all of the money out of” the 

company if he wanted; repayment of personal loan

Power Line Packaging v. Hermes Calgon/THG Acquisition, et al

IX. Case Study
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- Use of Corporate Form to Perpetrate Fraud: Principals made 

knowingly false representations

✦ “U.S. based success”

✦ “Scheduled shipment”

✦ Partnership with Walgreens

✦ Excuse was that promo materials were 

“aspirational documents”

- Insolvency at expense of creditor: principals depleted assets 

of company through distributions to themselves, thereby 

rendering company insolvent and unable to pay creditors

• Defendants did everything wrong

Power Line Packaging v. Hermes Calgon/THG Acquisition, et al

IX. Case Study
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• Trial Court’s Opinions (2017 WL 90617):

- Exhaustive review of law

- Principals and company jointly and severally liable plus 

interest

- Any of the factors (undercapitalization, formalities, 

intermingling, perpetrate fraud, insolvency) would have 

been enough to pierce, but all of the factors present

Power Line Packaging v. Hermes Calgon/THG Acquisition, et al

IX. Case Study
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• Cf. Lieberman v. Corporacion Experianca Unica, 

S.A., 2016 WL 7450464 (E.D. Pa., Robreno)

- Alleged timeshare fraud

- Undercapitalization vs. Underperformance (failure to make 

distributions to investors); Borrowing OK

- Formalities (meetings, minutes, officers)

- Transfers (memorialized) but not “intermingling”

- No facts to support “perpetrate a fraud” (bald assertions 

insufficient)

Power Line Packaging v. Hermes Calgon/THG Acquisition, et al

IX. Case Study
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• Proactive/Aggressive discovery very important:

- Interrogatories

- Document Requests

- Subpoenas: get bank records yourself

- Depositions

- Request for Admissions: often overlooked; can be highly 

effective

X. Discovery
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• Prepare for MSJ early

• Frame case appropriately: little guy vs. big 

company, fraud, etc.

• Expert: get early

- Can provide assistance during discovery

- Lock down best experts

XI. Pre-Trial
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• Right to a jury trial? PA says NO. Advanced Tel. 

Systems, Inc. v. Com-Net Professional Mobile 

Radio, LLC., 846 A.2d 1264 (Pa. Super. 2004); 

sue company to get jury?

• Burden of proof: Preponderance or clear and 

convincing?

• Jury Instructions/Verdict Sheet: more important 

than most cases

• Appeals: difficult because fact sensitive

XII. Trial
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• Not easy

• Need to be aggressive and thorough

• Very fact intensive

• Can get very expensive, very quickly

• Potential for high reward

• Good luck!

XII. Summary
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