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A NEW LOOK AT THE DOCTOR DEPOSITION -
EVOLUTION

• Hippocratic Oath: First, Do No Harm

o Inherent in this phrase is staying up to date with evolving medicine

• Plaintiffs Bar in 2009 introduced The Reptile Theory

o Changed the way depositions are taken

o Changed the way cases are presented to juries

o Successful

• Defense lawyers have responded

o Targeted prep sessions for witnesses

o Issue-focused redirect examinations

o Effective motion practice



A NEW LOOK AT THE DOCTOR DEPOSITION –
A NEW APPROACH

• But what about the tried and true doctor depositions?

o Introduction

o Credentials

o Records Review

o Opinion

o Thank you for your time, Doctor

• Juries generally trust doctors as neutral, learned witnesses

• Time to consider an offensive approach



A NEW LOOK AT THE DOCTOR DEPOSITION –
EXPOSE EX PARTE CONTACTS

• Any ex parte contacts with doctors must be brought to the light

• Take them out of the woodshed

• Keep the jury in mind

o Jury generally has no idea what, if any, communication transpired prior to the deposition

o You have a duty to let the jury know you didn’t attend and you weren’t invited

• Keep the doctor in mind

o Let the doctor testify about who was/wasn’t present

o Let the doctor – who likely has credibility – expose the meeting for what it is through his/her 
testimony



A NEW LOOK AT THE DOCTOR DEPOSITION –
EX PARTE QUESTIONS

• We met for the first time today when I introduced myself to you in advance of this 
deposition, correct?

• Have you ever been contacted by an attorney who represents the Plaintiff?

• Did you meet with any lawyers prior to the deposition?

• Was I present?

• Was any one representing [product/client] present?

• Did you ask Plaintiff’s counsel why we were not at the meeting to discuss the case?

• Did Plaintiff’s counsel say or suggest we were invited but didn’t show?

• In fact, Plaintiff’s counsel had this meeting with you where they showed you documents and 
discussed the case, yet they made no efforts to include us - the lawyers representing 
[product/client] in that meeting or discussion?



A NEW LOOK AT THE DOCTOR DEPOSITION –
EX PARTE QUESTIONS
• If the doctor met with Plaintiff’s counsel, get the details:

o Is Plaintiff’s counsel representing you at this deposition?

o What did you discuss?

o Were you compensated for your time?

o Have you had any discussions about being compensated for your time?

o Did they show you or discuss with you any documents?

• Internal company documents?

• Scientific literature?

o Did they ask you to provide any specific opinions?

o Did they ask you any “if/then” type questions?

o Have they asked you to appear at a future trial of this case?



A NEW LOOK AT THE DOCTOR DEPOSITION: 
PUTTING CORPORATE DOCUMENTS IN CONTEXT

• No secret that in complex products litigation, majority of time is spent trying the 
company – and not the injury at hand

• Plaintiff’s lawyers make a lot of hay using:

o Bad emails

o Internal documents

o Draft company documents

o Personal memos

• In many jurisdictions, judges will allow these to come in – even with doctors who 
have no connection to the documents



A NEW LOOK AT THE DOCTOR DEPOSITION: 
PUTTING CORPORATE DOCUMENTS IN CONTEXT

• “Wouldn’t you have liked to have known/would you have done things differently” are powerful 
questions, especially coupled with Reptilian “a respectful company would have informed you of this” 
– type questions

o Can poison the well from a physician’s view of the company

o Can poison the jury if they find the physician’s opinions credible

• You have a duty to remind the jury early on that once again, Plaintiff’s counsel did their best to stack 
the deck before the process started

o Ex parte meetings occurred

o Documents never put into context

o Doctors not shown any corporate testimony from the individuals who drafted or were copied on the 
documents/emails/memos

• Use this opportunity to bring the case back to what the doctor knows: his/her treatment of the Plaintiff



A NEW LOOK AT THE DOCTOR DEPOSITION –
PUTTING CORPORATE DOCUMENTS IN CONTEXT 
• Plaintiff’s counsel showed you several documents prior to this deposition?

• And as you understand it, those documents are corporate documents that the Plaintiff’s lawyer told you 
were from [company]?

• I want to bring the facts of this case back to the jury.  But before I do, just so there’s no confusion:

o You don’t work for [company]?

o You have never worked for [company]?

o Before your deposition in this case you never even saw any of those documents?

o First time you saw the documents were before you got in here on camera and under oath?

o Since the deposition you have not seen any company documents?

o You didn’t ask for the documents that you were shown?

o You didn’t even know Plaintiff’s lawyer was going to show you [company documents]?

o Do you know how many millions of documents [company] has produced in this case?

o Yet he only showed you a few of them?



A NEW LOOK AT THE DOCTOR DEPOSITION –
PUTTING CORPORATE DOCUMENTS IN CONTEXT 

• When Plaintiff’s lawyer showed you those documents:

o He didn’t put it into context?

• When Plaintiff’s lawyer showed you those documents:

o He didn’t invite me to come and provide context?

o He didn’t invite any of the authors or the recipients of the documents to come and provide context?

o He didn’t provide any of the background data or underlying documents, or emails leading up to that 
document to provide context?

• Agree that it is important when you look at a document to put it into context?

o Like a medical record?

• And like a medical record –would you need a proper and thorough history of that document to fully 
understand the content?

• Plaintiff’s lawyer did not provide you with a proper and thorough history of any of the corporate 
documents he showed you, did he?

• But what you do have here is your history in the care and treatment of the plaintiff, correct?

o So let’s talk about that . . .



A NEW LOOK AT THE DOCTOR DEPOSITION –
PUTTING CORPORATE DOCUMENTS IN CONTEXT 

• Another responsive/redirect approach is to take the issue out of the weeds and provide a more global context to the 
question:

o In regards to lines of questions re: adequacy of warning in IFU or package insert:

o Doctor are you aware of any regulatory agency, to include the FDA, ever stating that the [product’s] 
IFU/package insert was:

o Incomplete/inadequate/misleading?

o Doctor, you testified you are a member of the American Medical Association, American College of 
Surgeons, etc., correct?

o Are you aware of any medical group, physician’s group or medical organization taking the position 
that the [product’s] IFU/package insert was:

o Incomplete/inadequate/misleading?

o Were you able to conduct an adequate informed consent conversation with your patient prior to the 
surgery?

o Where did you get the information re: risks and benefits about [product] to use in your consent 
process?

o Was there anything in the IFU or left out of the IFU that impaired your ability to adequately discuss 
the risks and benefits of this procedure with your patient?

o Did you use the IFU as part of your consent process?

o Why/why not?



A NEW LOOK AT THE DOCTOR DEPOSITION –
USE MEDICAL HISTORY TO YOUR ADVANTAGE

• Put Plaintiff’s medical history front and center

o Prior surgeries

o Comorbidities

o Noncompliance 

• Use informed consent, warnings and expectations to your advantage

• Establish absence of injury in medical records

• Break down and identify key medical records as separate exhibits



A NEW LOOK AT THE DOCTOR DEPOSITION –
QUALIFYING THE PHYSICIAN (MAYBE)

TO QUALIFY OR NOT QUALIFY, 

THAT IS THE QUESTION

(AND IF SO, WHEN)?



Questions
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TREATING PHYSICIANS & NON-RETAINED 
EXPERTS: DISCLOSURE OBLIGATIONS 
AND PITFALLS



Treating Physician as a Non-Retained Expert : 
2010 FRCP Amendments

• 2010 FRCP 26 Amended 

o Full Reports for “retained” experts

o Summaries of anticipated testimony for 
non-retained experts.

• 12 years of litigation and the distinction is 
still murky.



Retained v. Non-Retained Experts

Rule 26(a)(2)(B) :

Classic “Retained” Expert

Rule 26(a)(2)(C):

Non-Retained Expert 

“retained” 

or 

“specially employed to provide expert testimony”

or

“party employee” who is “regularly involved giving expert testimony”

Experts who do not fall under R 26(a)(2)(B)

Written Report 

• Complete statement of opinions

• Facts and data relied on

• Exhibits used

• Qualifications

• Other cases

• compensation

Disclosure

• subject matter of testimony

• summary of the facts and opinions to which the witness is 

expected to testify

Report Prepared and Signed by the Witness



Treating Physicians As Non-Retained Experts

FRE 701/702

If the opinion testimony is based on “scientific, technical, or other specialized 
knowledge”, then it is expert testimony. 

Treating Physicians are the most common non-retained experts.  

(But don’t forget employees such as engineers, medical directors, scientists)

*note litigation funded treating physicians may be “retained” experts



Treating Physicians at Trial: Comply With Rule 26

How do you comply?

• Rule 26(a)(2)(C) does not apply to “facts unrelated to the expert opinions”  
Adv. Comm. Notes 2010

• Expert opinions require disclosure

o If formed in the course of treatment, e.g. causation/diagnosis, Rule 26(a)(2)(C) summary

o If formed based on facts gathered outside of treatment, or involves use of hypotheticals, 
a court may require  a full Rule 26(a)(2)(B) written report.  Kondragunta v. Ace Doran 
Hauling & Rigging (N.D. Ga. 2013)

*for a contrary view see Kristensen ex rel. Kristensen v. Spotnitz (W.D. Va. 2011)



Rule 26 Compliance

If you are going to use treating physician testimony 
at trial, you almost always need to disclose and 
provide a Rule 26(a)(2)(C) summary.



What if you/your opponent does not disclose?

• Opinions may be excluded Rule 702

• Qualified on causation?

• Reliable methodology for determining causation?

• Restricted to 4 corners of medical records

• Diagnosis for treatment v. Determining causation

• Differential diagnosis v. Differential etiology 

• Future prognosis or treatment plans may be excluded

• Restricted to facts/observations that do not require 
application of specialized knowledge



Pitfalls

• DO NOT ASSUME expert reports are not required for individuals who 
have personal knowledge of the events – even treating physicians

• Carefully analyze Rule 26(a)(2) & jurisdiction’s caselaw

• Provide a thorough summary of anticipated treating physician testimony.

o Do not merely defer to medical records

o Explicitly set out causation opinions

o Explicitly set out hypotheticals



Questions?

Amy.Pepke@butlersnow.com
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HOW TO WORK THE “EXPERT”
TREATING PHYSICIAN TO

YOUR ADVANTAGE AT TRIAL



• You’ve taken the winning 

deposition.

• You’ve unmasked the “expert” 

treating physician through motion 

practice.

• The case is now set for trial by 

jury.

SO NOW……





Videotaped 

deposition.  Mix 

of live and video 

2000s

Mostly live witnesses, 

but technological 

innovations (e.g., trial 

director)  led to some 

video

1990s
VIRTUAL 

TRIALS

COVID-19 world

More video than 

live witnesses

2015>

Evolution of Witness 

Presentation at Trial

Post 2020

Live preferred

Virtual Real Time

Video

Before 1990 
1. Live  

2. Transcript reading



WHAT DO THE RULES SAY …

Fed. R. Civ. P. 43 (a)

“In Open Court:  At trial, the witnesses’ testimony must 

be taken in open court unless a federal statute, the 

Federal Rules of Evidence, these rules, or other rules 

adopted by the Supreme Court provide otherwise.  For 

good cause in compelling circumstances and with 

appropriate safeguard, the court may permit testimony in 

open court by competent transmission from a different 

location.”



ARE WE TALKING 

ABOUT ZOOM 

TRANSMISSIONS?





Preference for testimony in open 

court: “The very ceremony of trial 

and the presence of the factfinder 

may exert a powerful force for 

truth telling.  The opportunity to 

judge the demeanor of a witness 

face-to-face is accorded great 

value in our tradition.”

NOTES OF ADVISORY COMMITTEE ON RULE 43(a)



“Ordinarily depositions, including video depositions, 

provide a superior means of securing the testimony of a 

witness who is beyond the reach of a trial subpoena, or of 

resolving difficulties in scheduling a trial that can be 

attended by all witnesses.   Deposition procedures 

ensure the opportunity of all parties to be represented 

while the witness is testifying.”

NOTES OF ADVISORY COMMITTEE ON RULE 43(a)



BUT… (there’s always a but)

“Good cause and compelling circumstances may exist for a live 

feed if the need arises from the interjection of new issues during 

trial or from the unexpected inability to present testimony as 

planned from a different witness.”

NOTES OF ADVISORY COMMITTEE ON RULE 43(a)





Contemporaneous transmission of testimony from a different location is 

permitted on showing of good cause and compelling circumstances. 

Transmission cannot be justified merely by showing that it is inconvenient for 

the witness to attend the trial.

Compelling circumstances:

* Unable to attend trial, such as accident or illness, but remains able   

to testify from a different place

* New issues interjected in the case

* Unexpected inability to present testimony as planned from a               

different witness

* Parties stipulate that testimony should be presented by     

transmission and the Court agrees

NOTES OF ADVISORY COMMITTEE ON RULE 43(a)



POST-COVID 

Technology makes 
contemporaneous 
transmission possible



LIVE

VIDEO

REALTIME



• Jury better able to assess the witness

• Keeps the jury’s interest

• Testimony more likely to be remembered

Rule of Thumb:  If the “expert” treater is good for 

your case, consider bringing in the witness live.  

If the “expert” treater is not good, but you need the 

testimony, video can be tailored to good testimony 

or consider even reading the deposition.

LIVE



VIDEO

WATCH THE VIDEO 

BEFORE TRIAL



CONTEMPORANEOUS TRANSMISSION

Is there an advantage or disadvantage to having your 

witness in open court by contemporaneous transmission 

from a different location?



GOALS 

WHAT DO YOU WANT TO ACHIEVE?

- Undermine or reduce the impact of the opinions 
from the opposing party’s retained expert

-Emphasize the weakness in opposing party’s case

-Obtain answers and evidence bolstering your 
theory of the case



1. Undermine factual assumptions (i.e., the doctor doesn’t 
have all the facts)

2. Qualifications

3. Bias

4. Flawed methods in reaching conclusions

5. Contrast the opinions with other treaters or leading 
authorities

6. Contradicting the opinion with prior statements

IF “EXPERT” TREATER NOT ALIGNED WITH YOUR CASE



anita.modak-truran@butlersnow.com

QUESTIONS?



Thank You

Michael B. Hewes

michael.hewes@butlersnow.com

Anita Modak-Truran

anita.modak-truran@butlersnow.com

Amy M. Pepke

amy.pepke@butlersnow.com
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