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Personal Jurisdiction 

• What Is Personal Jurisdiction?  

• When May A Court Exercise Personal Jurisdiction?

– A party must have “certain minimum contacts with the [forum state] such that 
the maintenance of the suit does not offend ‘traditional notions of fair play and 
substantial justice.’” Int’l Shoe Co. v. Washington, 326 U.S. 310, 316 (1945)). 

• The Plaintiff Bears The Burden Of Making A Prima Facie Showing  

– General Personal Jurisdiction 

– Specific Personal Jurisdiction
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General Personal Jurisdiction - Corporations

• “A court may assert general jurisdiction over foreign (sister-state or foreign-
country) corporations to hear any and all claims against them when their 
affiliations with the State are so ‘continuous and systematic’ as to render them 
essentially at home in the forum State.”  BNSF Ry. v. Tyrrell, 137 S. Ct. 1549, 
1558 (2017).   

• The “at home” forums for a corporate defendant “are the corporation’s place of 
incorporation and its principal place of business.”  Id.

• In “an ‘exceptional case,’ a corporate defendant’s operations in another forum 
‘may be so substantial and of such a nature as to render the corporation at home 
in that State.”  Id.
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Specific Personal Jurisdiction - Corporations 

• For a court to exercise specific jurisdiction, “the suit must aris[e] out of or relat[e] 
to the defendant’s contact with the forum.”  Bristol-Myers Squibb Co. v. Superior 
Court, 137 S. Ct. 1773, 1780 (2017). 

• Courts have identified three criteria:

– First, the defendant must purposefully avail itself of the privilege of acting in the forum 
state or causing a consequence in the forum state;  

– Second, the cause of action must arise from the defendant’s activities there; and

– Third, the acts of the defendant or consequences caused by the defendant must have 
a substantial enough connection with the forum state to make the exercise of 
jurisdiction over the defendant reasonable. 
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What If The Suit Involves Multiple Claimants? *

• Bristol-Myers Squibb Co. v. Superior Court of California, 137 S. Ct. 1773 
(2017)
– The specific jurisdiction analysis does not change when multiple plaintiffs are 

involved (even if their claims are similar). 

– Even though 86 plaintiffs were California residents, the Superior Court lacked 
specific jurisdiction over claims asserted by 592 non-residents from 33 other 
states who did not purchase or use Plavix in California.  

– In an 8-1 majority opinion, Justice Alito wrote: 

“The mere fact other plaintiffs were prescribed, obtained, and ingested 
Plavix in California – and allegedly sustained the same injuries as did the 
nonresidents – does not allow the State to assert specific jurisdiction over 
the nonresidents’ claims.”  

Bristol-Myers Squibb, 137 S. Ct. at 1781 (emphasis in original).
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What About Claimants In Class or Collective Actions?  

• Collective Actions, 29 U.S.C. 216(b)

– Representative Action:  An employee 
“may maintain an action “for and in behalf 
of himself . . . and other employees.”

– Similarly Situated:  The “other employees” 
must be “similarly situated.”

– Opt-In Process:  Each “other employee” 
must “give his consent in writing”; file such 
consent “in the court in which such action 
is brought”; and become “a party plaintiff.”

• Class Actions, Fed. R. Civ. P. 23 

– Representative Action:  “One or more 
members of a class may sue or be sued as 
representative parties.”

– Rule 23(a), 23(b) Criteria:  Among other 
things, there must be “common” questions 
of law or fact.

– Opt-Out Process:  The court must direct 
notice and “exclude from the class any 
member who requests exclusion.”
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How Are Defendants Raising The Issue In The 
Class/Collective Context? 

• Argument:  The Court Lacks Specific Jurisdiction To Resolve The Claims 
Of Non-Resident Class Or Collective Action Members Because The 
Claims Do Not “Arise Out Of” Defendant’s Contacts With The Forum State

• Procedural Options Invoked: 
– Motion To Strike Class / Collective Allegations

– Motion To Dismiss Claims Of Non-Residents

– Motion To Deny / Response To Motion For Certification Of Class / Collective

– Motion To Transfer Entire Action To State Where The Court May Exercise 
General Personal Jurisdiction Over Defendant  
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Forum Shopping Implications
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How Have Courts Ruled In FLSA Collective Actions?

• District Courts Have Reached Different Conclusions
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How Have Courts Ruled In Rule 23 Class Actions?

• Mussat v. IQVIA, Inc., No. 19-1204 (7th Cir. March 11, 2020)
– An Illinois physician brought a nationwide class action in the Northern District of 

Illinois, against IQVIA, a Delaware corporation, for alleged violations of the TCPA.

– IQVIA moved to strike the class definition, arguing that the district court did not have 
personal jurisdiction over IQVIA to resolve claims from non-resident class members.

– The district court granted the motion; the Seventh Circuit reversed finding that only the 
“named representatives” must demonstrate general or specific personal jurisdiction.
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How Have Courts Ruled In Rule 23 Class Actions?

• Molock v. Whole Foods Market Group, Inc., No. 18-7162, 2020 WL 1146733 
(D.C. Cir. March 10, 2020)
– Employees filed a nationwide class action for alleged lost wages.

– Defendants moved to dismiss based on Bristol-Myers; district court denied the motion.

– On interlocutory appeal, the D.C. Circuit ruled 2 to 1 that the question of whether and 
how Bristol-Myers applies to class actions is premature prior to a decision on class 
certification because, until a class is certified, putative class members are not parties.
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How Have Courts Ruled In Rule 23 Class Actions?

• Cruson v. Jackson National Life Insurance Co., 954 F.3d 240 (5th Cir. 2020)
– Plaintiffs filed a putative class action in the Eastern District of Texas alleging that 

defendant miscalculated annuity withdrawal fees.

– In its answer, defendant denied that the court had personal jurisdiction with respect to 
the claims of putative class members outside Texas.

– Defendant asserted such defense in response to plaintiffs’ motion for class 
certification; the district court found waiver and granted class certification.

– The Fifth Circuit disagreed holding that the defense first became “available” when the 
district court certified the class.

• District courts in other Circuits remain divided. 
– See, e.g., Carpenter v. PetSmart, Inc., No. 3:19-CV-01731 (S.D. Cal.) (striking 

nationwide class claims; the procedural requirements for a class action do not supply 
any reasoned basis for distinguishing Bristol-Myers)
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So I Thought I Heard That The Supreme Court Killed 
Nationwide Class Actions In 2017. Am I Wrong?

• After Bristol-Myers Squibb, some commentators suggested that the case would 
spell the end of nationwide class actions.

• That take, of course, was always half-baked at best, at least with respect to 
single-defendant class actions.

• A single defendant can always be subject to a nationwide class action in its 
home state(s); e.g., the states of its incorporation and of its principal place of 
business.
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Should Defendants Use a Rule 12 Motion to Challenge 
Nationwide Class Allegations?

• The question, though, is: what vehicle should a defendant use to press its 
arguments against a nationwide class action if it is sued in a class action 
outside of one of its home state(s)?

• After Bristol-Myers Squibb, defendants started to use Rule 12 to challenge 
nationwide classes, primarily through Fed. R. Civ. P. 12(b)(2) (lack of personal 
jurisdiction) or Fed. R. Civ. P. 12(e) (motion to strike claims of non-forum class 
members).
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Rule 12 Motions 

• Rule 12 motions have gotten only limited traction as a defense strategy to 
press Bristol-Myers Squibb arguments.

• The overwhelming majority of federal district courts have rejected these Rule 
12 arguments.

• Judges have cited a variety of factors in rejecting Rule 12 motions raising 
Bristol-Myers Squibb arguments.
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Rationales For Denying Bristol-Myers Squibb Based 
Fed. R. Civ. 12(b)(2) Motions

• Many judges focus on the fact that the Bristol-Myers Squibb case was a mass 
action, as opposed to a class action.

• Decisions making this distinction frequently discuss Justice Sotomayor’s dissent 
in Bristol-Myers Squibb.

• Some cases have also discussed that absent class members, unlike named 
parties, are not relevant to the issues that are typically examined at the 
pleading stage, such as diversity of citizenship, amount in controversy, Article 
III standing, and venue.
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What About Motions to Strike Nationwide Class 
Allegations Under Fed. R. 12(e)?

• Most courts have denied these motions as well.

• The general approach has been to combine the generally high bar of motions to 
strike with the rationale in the cases denying motions to dismiss.
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So Have Any District Courts Favorably Received Rule 12 
Bristol-Myers Squibb Based Motions?

• There are more than a dozen decisions from the Northern District of Illinois 
applying Bristol-Myers Squibb to nationwide class actions and dismissing or 
striking the non-forum members of the class.

• However, all of those decisions are now no longer good law in light of the 
Seventh Circuit’s decision in Mussat.

• Notwithstanding the dozens of cases going the other way, though, there have 
been a few decisions from outside the Seventh Circuit applying Bristol-Myers 
Squibb to nationwide class actions.

• These arguments are, thus, theoretically alive outside of the Fifth, Seventh, 
and DC Circuits.
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Preserving Bristol-Myers Squibb At the Pleadings Stage

• Personal jurisdiction can ordinarily be waived and it is typically deemed waived 
if not raised at the earliest possible time.

• Until the Supreme Court – or at least the controlling circuit court – rules on the 
issue, defendants will understandably be cautious about potentially waiving 
the argument by not raising it at the pleadings stage.

• Defendants should consider “non-waiver” stipulations, or at least include a 
footnote in their first response to the complaint (whether it is an answer or a 
motion on other grounds), that they are not conceding that the court has 
jurisdiction over claims of non-forum class members against a non-forum 
defendant.
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So Rule 12 Motions Have Been a Kind of Dud … What 
About Rule 23 Motions?

• Look for defendants – at least outside of the Seventh Circuit – to pick up the 
breadcrumbs left by the Fifth Circuit and D.C. Circuit to raise challenges to 
class certification based on lack of jurisdiction over non-forum class plaintiffs.

• Expect the predominance element of class certification to be the focus of this 
challenge.

• Will it work? Or will these arguments be perceived as a repackaging of the Rule 
12 gamut?

• And keep in mind that Judge Coney Barrett and Judge Kanne concurred in 
Mussat.
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One Last Train Out of Dodge: Post-Class Certification 
Challenges to Non-Forum Class Members

• In Cruson, the Fifth Circuit favorably drew a comparison between pre-
certification personal jurisdiction arguments against unnamed non-forum class 
members and pre-certification arbitration arguments against unnamed class 
members.

• This gambit could give defendants some hope. The district judge in the 
Eleventh Circuit case actually granted the defendants’ motion to compel 
arbitration after class certification.  But note that this ruling came about 10 
years after the case was filed.

• Just imagine telling your client’s board: “Hey, I’ve got a great argument for 
why you eventually won’t have to face a nationwide class. But you’ll have to 
litigate the case and lose class certification to make that argument.”
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What About General Jurisdiction by Registration?

• A group of Supreme Court cases from about 100 years ago have sometimes 
been used to support the theory of general jurisdiction via registering to do 
business in a particular state. See Pa. Fire Ins. Co. of Philadelphia v. Gold Issue 
Mining & Milling Co., 243 U.S. 93 (1917); Robert Mitchell Furniture Co. v. 
Selden Breck Constr. Co., 257 U.S. 213 (1921); Hess v. Pawloski, 274 U.S. 
352(1927).

• If that argument worked, challenging nationwide class actions would become 
very difficult for most businesses.

• Most courts, though, have applied more modern Supreme Court long-arm cases 
to reject the jurisdiction by consent theory. 
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Some States Are More Favorable to General Jurisdiction 
By Registration

• However, there is state case law support for this theory in Iowa, Minnesota, 
and Nebraska.

• Further, Pennsylvania’s statute specifically says that registration subjects a 
corporation to general jurisdiction. The constitutionality of that statute is 
presently on appeal in the Pennsylvania state court system.
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Other Considerations

 Impact of other changes in personal jurisdiction 
doctrine
 General Jurisdiction

 Specific Jurisdiction

 Using discovery to find additional Plaintiffs
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Impact of Other Changes in Personal Jurisdiction 
Doctrine

 If Bristol-Myers Squibb applies to class actions:
 Plaintiffs need personal jurisdiction over absent class 

members’ claims

 Developments in personal jurisdiction jurisprudence will 
become important to multi-state class actions

 Two bases for personal jurisdiction
 General jurisdiction

 Specific jurisdiction

 Recent trends in each area
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General Jurisdiction

 Contacts “so substantial” that defendant can be sued 
based on activities that are “entirely distinct” from 
those contacts

 Defendant must be “essentially at home” in the 
forum state

 General jurisdiction avoids the Bristol-Myers Squibb 
problem
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General Jurisdiction

 Where is a defendant “essentially at home?”
 Individual – state of domicile

 Business
● Principal place of business

● State of incorporation

 Daimler AG v. Bauman, 571 U.S. 117 (2014)
 Suggests that other bases for general jurisdiction are rare

 Lower courts have been reluctant to expand general 
jurisdiction beyond these situations
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General Jurisdiction

 Can a state condition registration to do business in 
the state on consenting to general jurisdiction there?

 Since Bauman, there has been a trend against 
permitting this. 
 Second Circuit and Eleventh Circuit 

● Construed state statutes as not requiring such consent 

● Suggest requiring consent to general jurisdiction might be 
unconstitutional

 Pennsylvania
● Statute explicitly requires such consent

● Conflicting lower court decisions
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Specific Jurisdiction

 Cause of action arises out of or relates to 
defendant’s contacts with forum

 This is the type of jurisdiction at issue in Bristol-
Myers Squibb

 Expansion of contacts sufficient to support specific 
jurisdiction would make Bristol-Myers Squibb a 
lesser obstacle for plaintiffs
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Specific Jurisdiction

 Supreme Court has granted two specific jurisdiction 
cases for next term
 Ford Motor Co. v. Bandemer

 Ford Motor Co. v. Mont. Eighth Judicial Dist. Ct.

 Both cases present same question:
 Is there a causation requirement in specific jurisdiction?

 I.e. must the defendant’s activities cause the connection to the 
forum?
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Specific Jurisdiction

 Ford Motor Co. Cases
 Cases alleged product defects in Ford automobiles

 Cars were manufactured and sold in other states

 Cars later moved to forum states by purchasers

 Ford played no role in cars moving to Minnesota, Montana
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Specific Jurisdiction

 Ford Motor Co. Cases
 Plaintiffs sued Ford for the defects in Minnesota, Montana 

respectively

 Ford argued that because it did not cause the cars to enter 
forum states, the causes of action did not arise out of Ford’s 
contacts with forums

 State courts in both states held that they could exercise 
jurisdiction over Ford

 Supreme Court to hear argument Oct. 7, 2020
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Specific Jurisdiction

 Ford Motor Co. Cases – Potential Impact on Class 
Actions
 If Supreme Court affirms, specific jurisdiction would be 

expanded 

 Selling products in one state could subject company to suit in 
other states

 Would blur line between specific and general jurisdiction

 Potentially easier for plaintiffs to overcome Bristol-Myers 
Squibb obstacles
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Using Discovery to Find Additional Plaintiffs

 Could plaintiffs use discovery to find additional 
plaintiffs in order to solve jurisdictional deficiencies?
 Finding a plaintiff who could assert a claim in a forum where 

defendant is subject to general jurisdiction would overcome 
Bristol-Myers Squibb obstacle

 Such plaintiffs would have to bring suit in the new forum

 There are limitations on ability to use discovery to find 
additional plaintiffs
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Using Discovery to Find Additional Plaintiffs

 In re Williams-Sonoma, Inc., 947 F.3d 545 (9th Cir. 
2020) 
 Consumer claim by KY resident against CA company

 Filed putative class action seeking damages under CA 
consumer protection law 

 District court ruled that KY law governed plaintiff’s claim, and 
that the KY consumer protection law did not permit class 
actions

 Plaintiff sought to join CA resident plaintiffs to pursue class 
claims under CA law

 Court ordered defendant to produce list of CA customers
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Using Discovery to Find Additional Plaintiffs

 In re Williams-Sonoma, Inc., 947 F.3d 545 (9th Cir. 
2020) 
 Defendant sought mandamus from Ninth Circuit

 Mandamus petition granted in 2-1 decision

 District court’s discovery order was clearly erroneous as a 
matter of law

 “attempt to obtain the class members’ names and addresses 
cannot be forced into the concept of ‘relevancy’” -
Oppenheimer Fund, Inc. v. Sanders, 437 U.S. 340 (1978)
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Using Discovery to Find Additional Plaintiffs

 In re Williams-Sonoma, Inc., 947 F.3d 545 (9th Cir. 
2020) 
 At least in Ninth Circuit, using discovery to find other plaintiffs 

not permitted

 Other circuits may yet weigh in

 Need to find new forum, not just new plaintiffs, may limit 
usefulness of this tactic in any event


