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1 

SETTLEMENT RELEASES:  YOU WANT ME 

TO SIGN WHAT?! 
 

I. INTRODUCTION—THE SETTLEMENT 

AGREEMENT 

Many trial lawyers, defense and plaintiff alike, 

feel that once a dollar figure in a civil case has been 

agreed upon, the case is essentially over and it’s on the 

downhill slide; freeing up time to move on to another 

files. Oftentimes cases are concluded when the defense 

attorney simply pulls a tattered form release out of a 

cabinet and sends it to plaintiff’s counsel, who then has 

it signed and returned—as if it were a simple 

ministerial act. True, this is simple—but dangerous! 

Lurking in the shadows are pitfalls whose ramifications 

may not be known for years to come. 

The idea in this paper is to discuss danger zones in 

releases, including consideration pitfalls, indemnity 

headaches, confidentiality clauses, and more. The 

reasons include all the cozy ethical ones, but also 

include very practical reasons that could impact your 

practice in a “gotcha” sort of way. After all, it would 

be a shame to have masterfully represented a client 

only to then commit malpractice on the last day. While 

perhaps dry, this topic is an important one. New 

lawyers should get in the habit of knowing how 

important the final stages of case settlement are, and 

seasoned lawyers should be ever mindful of that 

nagging voice that begs them to pay attention. 

Settlement agreements should not be undertaken 

casually. They are powerful documents which, 

depending upon the issues in dispute, can shape or 

govern the parties’ behavior for years or decades to 

come. Indeed, when properly and fairly entered into, 

settlement agreements fully and finally resolve the 

underlying dispute(s) between the parties.
1
 In fact, such 

agreements are so favored that “…courts will not 

lightly disturb them.”
2
 

This finality has the same effect as a judgment in 

that it prohibits the subject matter of such agreements 

from being re-visited.
3
 Although, it should be 

remembered that courts will not enforce settlement 

agreements that are against public policy.
4
 

Thus, it seems logical that the same care and 

concern should go into drafting settlement agreements, 

as is afforded to the drafting of proposed judgments—

or other documents of significant import. But it should 

be noted that using “care and concern” is not 

synonymous with being “lengthy and wordy.” Judging 

                                                 
1
 See, Thomas v. State of Louisiana, 534 F.2d 613, 615 (5th 

Cir. 1976). 
2
 See, Justin Belt Co. v. Yost, 502 S.W.2d 681, 688 

(Tex.1973). 
3
 See, 15A C.J.S. Compromise and Settlement § 38, (2011). 

4
 See, Johnson v. U.S. Industries, Inc., 469 S.W.2d 652 

(Tex.Civ.App.—Eastland 1971, no writ). 

solely from personal experience, it seems that many 

settlement agreement drafters believe that a directly 

proportional relationship exists between the heft of a 

document and the legal security afforded therein. 

But size isn’t all it’s cracked up to be. Not only 

does this lead to an increase in the use of legalese, but 

also makes agreements more difficult to read—and to 

later interpret, if need be.
5
 In his treatise on contract 

drafting, professor and author Kenneth A. Adams 

explains that “[l]egalese renders a contract a chore to 

read, negotiate, interpret and use as a model….[a]nd 

the fog of legalese makes it more likely that a contract 

will contain a flaw that leads to a dispute or deprives a 

client of an anticipated benefit.”
6
 This doesn’t have to 

be the case—and just as police Kevlar
®
 vests have 

gotten lighter and stronger while performing the same 

function, so too can the settlement agreement. 

So, every attorney should be on board, right? Not 

so. In fact, many obstacles stand in the way, making it 

difficult to convince many lawyers to put their old 

settlement agreements out to pasture. Some examples 

of arguments against change include: 
 

 Updating forms is time consuming 

(perhaps true); 

 Updating forms would be a tacit 

admission to clients that the current 

forms are deficient in some way (even 

though they probably are); 

 Case law has evolved to contemplate the 

old forms and we don’t want to tinker 

with it (likely not wholly true); 

 “Why fix what isn’t broken?” (because 

we all have trouble admitting that what 

we have may indeed be broken); 

 “Our clients like our forms (lazy 

answer);” 

 “If it was good enough for my great-

grandfather…(yes, and leaches used to 

be prescribed for fever);” and, 

 “We’ve always done it this way (ah—

now we are getting somewhere!” 
 

Speaking on no less a subject than the value of 

evolution in the law, the great U.S. Supreme Court 

Justice Oliver Wendell Holmes, Jr. observed that, 

“[m]ost of the things we do, we do for no better reason 

than that our fathers have done them or that our 

neighbors do them….”
7
 Alternatively, according to one 

author, “…lawyers sometimes convince themselves 

that studying matters of substantive law is a higher 

calling and more worthy use of time than cultivating 

                                                 
5
 KENNETH A. ADAMS, A MANUAL OF STYLE FOR CONTRACT 

DRAFTING (3d ed. 2013). 
6
 Id.  at xxx. 

7
 Oliver Wendell Holmes, Jr. The Path of the Law, 10 HARV. 

L. REV. 457, 468 (1897). 
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drafting skills.”
8
 Notwithstanding these justifications 

against change, it seems that most reasons for staying 

with the ways of old are no more than lip service 

uttered solely to assuage the guilt that comes along 

with knowing that we are making an unhealthy, albeit 

appealing, choice. This is not unlike the palliative 

voice which often convinces us that a milkshake is 

simply a good way to get our daily calcium. Hmm—

dubious reasoning strikes again! 

Lawyers are supposed to apply facts and then 

evolve—it is written into our DNA. If not, then law 

could be practiced by computers. Clients expect us to 

be aware of changes in the law and to position them to 

take full advantage of the prevailing winds. So, it is 

likely completely in our clients’ best interests to find 

better ways of expressing ourselves in the settlement 

agreement. 
 

II. WHO GETS RELEASED? 

Invariably there will come a time in the settlement 

process where someone makes the decision about who 

gets to be released. Usually this occurs in the first draft 

of the release sent over by defense counsel. It is the 

role of defense counsel to make certain that each 

person sought to be released is actually released as a 

matter of law. Consider the following line from a 

standard release: 
 

Releasee shall mean Don Davis and all 

other persons, firms, corporations or 

entities and their agents, servants or 

employees in privity, to any degree, with 

Don Davis. 
 

A student of language might conclude that this 

definition is very broad and will release just about 

anyone who came into contact with this case on the 

side of the defendant. But the best practice in such a 

case may well be to specifically identify those whose 

release is truly desired. This is so because adequate 

identification of those sought to be released is 

generally required for full efficacy.
9
 When confronted 

with just such a situation, the Texas Supreme Court 

said this: 
 

[T]he mere naming of a general class of 

tortfeasors in a release does not discharge 

the liability of each member of that class.  

A tortfeasor can claim the protection of a 

release only if the release refers to him by 

name or with such descriptive particularity 

                                                 
8
 LENNÉ EIDSON ESPENSCHIED, CONTRACT DRAFTING-

POWERFUL PROSE IN TRANSACTIONAL PRACTICE § 2.2 (2d 

ed. 2015). 
9
 See, Driskill v. Texas, 787 S.W.2d 369 (Tex.1990); 

Duncan v. Cessna Aircraft Co., 665 S.W.2d 414 (Tex.1984); 

Knutson v. Morton Co., 665 S.W.2d 805 (Tex.1980); 

McMillen v. Klingensmith, 467 S.W.2d 193 (Tex.1971). 

that his identity or his connection with the 

tortious event is not in doubt.
10

 
 

However, this should not be considered license to 

include every person under the sun. Instead, those 

released should be limited to persons with a rational 

reason to claim relief. Oftentimes, defendants will 

include the names of their insurance companies and 

their lawyers as released persons. This tactic is 

questionable unless a rational basis for probable 

liability can be articulated. In the case of the third-

party insurer and the defendant’s lawyer, it is often a 

stretch to see any basis for liability that is not already 

excluded, such as fraud in the inducement. Having said 

that, and if it will grease the skids, it is usually not 

worth objecting to the inclusion of these persons as 

released parties. Nevertheless, caution should be used 

by an attorney to make certain that his/her client’s 

interests are placed at the front of the queue.
11

 

But what happens when only some, but not all, 

defendants are released during suit? The unity of 

release rule pertains to situations in which one party 

releases another from a cause of action that has yet to 

be adjudicated.
12

 It can arise in at least three formats, if 

not more. The first might be a suit against two or more 

joint tortfeasors, such as in a multi-car pileup. The 

second might be a suit involving a form of derivative 

liability, such as a car wreck that leads to medical 

malpractice at the hospital. The third might be a 

negligent employee and his employer through the 

doctrine of respondeat superior—or some other 

vicarious liability scenario. Historically, at common 

law, most jurisdictions held that a release of one 

operated as a release to all.
13

 While some states might 

still cling to this rule, most states have since disavowed 

it “…on the theory that the courts have confused 

release of a party with satisfaction of a cause of 

action.”
14

 Instead, the rule most often followed by 

courts is a simple one: “Unless a party is named in a 

release, he is not released.” Such a rule is simpler to 

apply consistently. Nevertheless, a cautious 

practitioner will closely search for nuances in their 

own jurisdiction which might be subject to both case 

law as well as statutory revision. 
 

                                                 
10

 Duncan v. Cessna Aircraft Co., 665 S.W.2d at 419-20. 
11

 See, Tex. Disciplinary Rules Prof’l Conduct R. 1.06, 

reprinted in Tex. Gov’t Code Ann., tit. 2, subtit. G, app. A 

(West 2005) (Tex. State Bar R. art. X, §9). 
12

 McMillen v. Klingensmith, 467 S.W.2d 193 (Tex.1971). 
13

 Cannon v. Pearson, 383 S.W.2d 565, 567 (Tex.1964). 
14

 Id.  See also, section XIII, infra; Knutson v. Morton 

Foods, Inc., 603 S.W.2d 805 (Tex.1980) ; Prosser, 25 Cal. 

L.R. 413, 422); Prosser, Law of Torts, 3rd Ed., pp. 268-273, 

§ 46; Harper and James, The Law of Torts, Vol. 1, pp. 709-

714, § 10.1; Wigmore, 17 Ill. L.R. 563. 
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III. CONSIDERATION (How much is enough?) 

Instruction in this area comes from case law 

dealing with the sufficiency of consideration for 

promissory notes executed by a maker who wishes to 

draw to a close an argument regarding monies owed—

without regard to the legitimacy of the underlying 

claim. The model case, from Texas, Walker-Smith Co. 

v. Pouns, is simple to understand.
15

 

Mr. Pouns was employed by Walker-Smith as a 

roving salesman and was issued a company car for the 

task. When the car was stolen, Pouns believed he was 

not responsible because the car was being legitimately 

used in the furtherance of company business and, 

therefore, Walker-Smith bore the risk of loss. 

Contrarily, Walker-Smith contended that Pouns bore 

the risk of loss because, they argued, the car was stolen 

only after Mr. Pouns had driven it to its hazardous final 

parking spot while off-duty, and for personal reasons. 

Had this lawsuit been over the value of the car, each of 

these positions could have seen the light of day and a 

jury could have favored one argument over the other. 

However, the Pouns lawsuit proceeded as an 

action to recover on a promissory note. You see, after 

weeks of being threatened with an expensive and 

prolonged lawsuit, Pouns gave in and agreed to sign a 

promissory note for the value of the car, to be repaid at 

certain intervals. However, after signing the note Pouns 

was remorseful for giving in and defaulted on the note. 

The sole issue at trial was the validity of the 

promissory note. Pouns’ chief argument was that the 

note failed for lack of consideration. That is, he 

claimed he was correct in the underlying dispute and 

therefore his payment agreement brought him nothing 

in return—in short, Walker-Smith didn’t bring any 

consideration to the contract, therefore it should fail. 

The appellate court explained that had Walker-

Smith fraudulently asserted its entitlement to the value 

of the car from Pouns, then such fraudulence in the 

inducement would have made the deal unconscionable 

and, accordingly, the promissory note would fail. 

However, in this case Walker-Smith believed in its 

claim for restitution—it was only Pouns who 

steadfastly denied it. The appellate court put it this 

way: 
 

[A] compromise and settlement of a claim 

which the claimant [Walker-Smith] does 

not believe to afford him a right of action, 

and knows to be unfounded, is not 

binding. [However] The belief of the 

promisor [Pouns] in the validity of the 

claim has no such effect….[T]he binding 

quality of a compromise of a disputed 

claim does not rest upon the validity of the 

                                                 
15

 See, Walker-Smith Co. v. Pouns, 256 S.W. 613 

(Tex.Civ.App.—Austin 1923, no writ).  

claim in fact, but upon the belief, in good 

faith, of the claimant in its validity….It is 

undoubted that a note given to 

compromise, settle or procure a release 

from a disputed claim, the validity of 

which is doubtful, rests upon a good and 

sufficient consideration, even though 

ultimately it appears that the claim was 

wholly unfounded, and although the 

claimant may have had no intention of 

resorting to an action to enforce it.
16

 
 

Therefore, in Walker-Smith’s mind, it was giving 

consideration and this precluded Pouns from alleging a 

failure of consideration on their part. So the test to 

determine sufficiency of consideration for a release, it 

seems clear, is in the mind of the releasor—who, in a 

personal injury case, is generally the plaintiff. But this 

concept is even older than this 1923 case. In fact, in 

1881 the Supreme Court of Texas said: 
 

The compromise of a doubtful right is a 

sufficient foundation of an agreement, and 

such compromise will not be set aside 

though it should afterwards appear that the 

party taking something under the contract 

was really entitled to nothing, provided 

the compromise was in good faith, and 

without concealment, fraud or 

misrepresentation.
17

 
 

The Supreme Court of Texas went even further, 

making it clear that consideration is not a valid 

argument in such cases when it stated: 
 

A deliberate settlement of a controverted 

right will not be set aside except for those 

cases which, like fraud, mistake, or undue 

influence, invalidate all contracts; and it is 

not, therefore, sufficient ground for 

opening and rescinding such an agreement 

that it is harsh or unequal in its 

operation.
18

 
 

The concept reaches back, indeed, much further. 

Legal author Frederick Thomas White examined this 

doctrine at some length in his 1877 work entitled A 

Selection of Leading Cases in Equity. Therein, Mr. 

White explained that “[t]he compromises of doubtful 

claims, whatever may be the actual rights of the 

parties, have, from the policy of preventing litigation, 

                                                 
16

 Id. at 615. 
17

 Camoron v. Thurmond, 56 TEX 22, HN4 (1881). 
18

 Id. at 35. 
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been generally upheld in all enlightened systems of 

jurisprudence.”
19

 

In the section of his book dealing with 

compromises, White took the time to direct the reader 

to a case in equity dated August 2, 1739 styled 

Stapilton v. Stapilton wherein the court of the day 

analyzed the issue in this way: 
 

An agreement entered into upon a 

supposition of a right, or of a doubtful 

right, though it after comes out that the 

right was on the other side, shall be 

binding, and the right shall not prevail 

against the agreement of the parties; for 

the right must always be on one side or the 

other; and, therefore, the compromise of a 

doubtful right is a sufficient foundation of 

an agreement.
20

 
 

Specifically regarding consideration, the Stapilton 

court continued: 
 

“Nor can the court inquire into the 

supposed adequacy or inadequacy of the 

consideration.” Even if it could, the court 

wonders rhetorically, “where is [the court] 

to find a scale for determining the true 

measure of adequacy?”
21

 
 

How true. After all, if ever there was a situation 

to demonstrate that value is indeed found only in the 

eye of the beholder, surely it must be the negotiated 

compromise. As most professional mediators will 

happily remind us, a successful compromise is one 

where both parties legitimately believe that they each 

have given too much. Yet, when push comes to shove, 

each party would agree that the arrangement is 

patently beneficial to their respective positions—

especially when mounting costs of litigation are a 

continuing concern. 
 

IV. TAX CONSIDERATIONS 

A. Gross Income Considerations 
Does it matter what the settlement money is paid 

for? Well, most personal injury attorneys are not tax 

attorneys and thus shy away from giving tax advice. 

While this is likely a good move for our clients’ sake, 

it is most certainly sound advice from your law firm’s 

perspective. However, to the extent that it falls within 

our bailiwick, we owe our clients a duty to operate in a 

manner that best serves their interests. 

From the defendant’s perspective this process 

involves accurately recording to whom payments are 

                                                 
19

 FREDERICK THOMAS WHITE, A SELECTION OF LEADING 

CASES IN EQUITY Vol. 1, Part 2, 1675, 1684 (T. & J. W. 

Johnson & Company, 1877). 
20

 Id. at 1675.  
21

 Id. at 1685.  

made and in what amounts. But from the plaintiff’s 

perspective, this means that the lawyer should do his or 

her best to see that the proceeds the client recognizes 

from his claim is as income tax-free as possible. Of 

course, with a trial and a verdict, this is handled for 

us—that is, the jury (or judge) tells us what the 

plaintiffs are entitled to with respect to differing 

damage types. But what about settlements? 

Well, let’s start with what we know. The Internal 

Revenue Code provides an exclusion from the term 

“gross income” for personal injuries that are physical 

or sickness that is physical.
22

 This indicates that 

recoveries for all other damages are taxable. When this 

new “physical” requirement is read together with the 

teachings of the U.S. Supreme Court, we learn that two 

independent requirements must be met before a 

recovery may be excluded from “gross income” under 

this section: 
 

Firstly: The taxpayer must demonstrate that the 

underlying cause of action giving rise to 

the recovery is based upon tort or tort 

type rights; and, 

Secondly: The taxpayer must show that the 

damages were received on account of 

personal injuries that are physical or 

sickness that is physical.
23

 
 

What does this mean for language found in 

settlement agreements or releases? With the client’s 

best interests in mind, many drafters choose to add this 

language to releases and settlement agreements: 
 

The parties agree that all settlement 

proceeds constitute compensation for 

personal physical injuries as the same 

are contemplated by 26 U.S.C.A. 

§104(a)(2). 
 

While well intentioned, this statement may fail 

under the weight of its own, seemingly broad, 

application. But what about the situation where other 

terms of the settlement and release are expressly 

contradictory to this blanket statement? Such is the 

case when a settlement agreement contains the sale of 

products other than a personal injury release—such as 

confidentiality and indemnity. 
 

B. Confidentiality Clause Tax Considerations 

Although not willingly, we have all probably 

faced the case that would not settle without the 

inclusion of a confidentiality clause. Confidentiality is 

a product which is owned by a client and which can be 

freely alienated. When a plaintiff “sells” a 

                                                 
22

 26 U.S.C.A. § 104(a)(2)  
23

 See, Commissioner v. Schleier, 515 U.S. 323, 336-337 

(1995); and also see, Amos v. Commissioner, T.C. Memo. 

2003-329 (2003).  
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confidentiality clause as part of a settlement, basic 

contract law tells us that some form of consideration 

(usually money) must cross the aisle into the plaintiff’s 

hands, lest the agreement fail for want of 

consideration. But what if the settlement agreement is 

silent as to this issue? This creates what is colloquially 

known as a “Dennis Rodman problem.” 

On Jan. 15, 1997, Dennis Rodman was a member 

of the Chicago Bulls and was playing in a basketball 

game against the Minnesota Timberwolves. During a 

play, Rodman tripped over some sideline 

photographers. Generally a very docile man (ahem), 

Rodman proceeded to stand up and deliberately kick a 

photographer by the name of Eugene Amos squarely in 

the groin. It is not surprising that a personal injury 

claim followed. Amos subsequently settled his claim 

against Rodman for $200,000.00. 

The settlement agreement provided, in essence, 

that for $200,000.00, Rodman was purchasing two 

things from Amos: (1) a Release of liability; and, (2) 

an agreement to keep quiet about the details of the 

settlement. However, the agreement made no 

allocation of the $200,000.00 among these two items 

purchased. Amos filed his federal tax return, but did 

not claim the $200,000.00 as income, but rather he 

characterized it as monies from personal injuries. The 

IRS was not impressed and instead took the position 

that the entire $200,000.00 was indeed includable as 

taxable gross income and must be reported. 

Amos sued the IRS in U.S. Tax Court which held, 

in part, that “[w]here damages are received pursuant to 

a settlement agreement…the nature of the claim that 

was the actual basis for settlement controls whether 

such damages are excludable…” from gross income.
24

 

Since the settlement agreement in this case was silent 

as to the allocation of money being paid between the 

personal injuries and the confidentiality clause, the 

issue was up for grabs. Without settlement language to 

guide it, the court turned to the matter of deciding what 

the intent of the payor was at the time that the payment 

was made. Ultimately, the court determined that 

$120,000.00 was for personal injuries and $80,000.00 

was for the confidentiality agreement, and thus 

$80,000.00 was taxable. 
 

Lessons learned: 
 

First: It is the nature and character of the 

claim settled that determines whether 

the payment is excludable from gross 

income, not the validity of the claim.
25

 

Second: The best way to determine the nature 

and character of each claim settled is to 

                                                 
24

 See, Amos v. Commissioner, T.C. Memo. 2003-329, *5 

(2003).  
25

 Id; also see, Bent v. Commissioner, 87 T.C. 236, 244 

(1986).  

look at the express language of the 

written settlement agreement itself.
26

 

Third: In the absence of such language in the 

settlement agreement, it is the intent of 

the payor which determines the issue.
27

 
 

In other words, without a specific settlement 

agreement on point, a fact-finding must occur to 

determine the payor’s dominant reason for making the 

payment to the payee. Leaving this critical issue open 

to future fact finding is fraught with problems and 

makes for less than precise lawyering. Neither the 

plaintiff nor the defendant should want to push off that 

discussion for another (costly) day. With this in mind, 

it seems the practical approach is to resolve what the 

intent of the payor is inside the written settlement 

agreement. However, this stated intent must be capable 

of reconciliation with well settled contract law 

requiring sufficient consideration in exchange for each 

corresponding obligation within the settlement 

agreement. 

Therefore, in situations where the defendant seeks 

items in a settlement agreement other than a mere 

release of personal, physical injuries, such as the 

inclusion of a confidentiality clause, the game changes. 

In such case, the Releasor (usually the plaintiff) should 

be highly concerned that the settlement agreement 

accurately reflects that the lion’s share of the money 

received is for his/her personal, physical injuries—lest 

the income be adjudged taxable. Similarly, the 

Releasee (usually the defendant) should be highly 

concerned that there is sufficient specific consideration 

allocated for the confidentiality clause—lest it fail in 

the future for a deemed lack of consideration. 

So, we know that the existence of a confidentiality 

clause necessitates separate consideration in the 

settlement agreement. The best and safest approach is 

surely to separately bargain for such confidentiality. 

However, if new monies aren’t appropriate in the case, 

then at least we should carve out a specified portion of 

the total settlement amount for this purchase. Recall 

the Rodman case. It is the payor’s intent that is the 

critical test. That is why a settlement agreement should 

make clear that the parties jointly (or at the very least, 

the Releasee/Payor) intend for $X,XXX.XX to be paid 

in exchange for the confidentiality clause. 

Does it end there? Perhaps not. It appears that the 

Tax Court’s logic can and will be applied to the sale of 

ANY alienable product other than a release of claims 

based upon personal injuries that are physical or 

sickness that is physical. 
 

                                                 
26

 Supra note 24; also see, Knuckles v. Commissioner, 349 

F.2d 610, 613 (10
th

 Cir. 1965).  
27

 Id.; also see, 47A C.J.S. Internal Revenue § 90 (2011). 
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C. Indemnity Clause Tax Considerations 

This is one such area which we should surely treat 

in the same fashion as we do confidentiality. All the 

rules are the same. It is a sale of an alienable product 

other than a release of claims for personal injuries that 

are physical or sickness that is physical. Just because 

the Tax Court hasn’t specifically addressed indemnities 

yet doesn’t mean that we should ignore the plain 

teachings of Amos v. Commissioner. Therefore, 

indemnity sales should bear separate consideration or 

be expressly carved out. 
 

D. Mechanics of Drafting to Avoid Adverse Tax 

Implications 

One way to deal with this, which covers both 

confidentiality and indemnity issues, is to add a 

consideration paragraph at the beginning of the 

settlement agreement similar to the following: 
 

Defendant Don Davis has paid the total 

sum of $100,000 unto Plaintiff Paul 

Payne. Don Davis specifically intends, 

and Paul Payne agrees, that: $99,000 of 

these funds were negotiated for and are 

being specifically paid in exchange for the 

release of claims for personal physical 

injuries; $500 of these funds were 

negotiated for and are being specifically 

paid in exchange for the confidentiality 

agreed to herein; and $500 of these funds 

were negotiated for and are being 

specifically paid in exchange for the 

indemnity agreed to herein. 
 

This way, the total release is for the same 

$100,000.00, but the plaintiff has taken steps to 

mitigate his tax liability, and the defendant has her 

security to defend a claim that consideration is lacking 

(or insufficient).
28

 
 

                                                 
28

 Recall that lack of consideration is very different from 

failure of consideration. When a bilateral contract (within 

the four corners) does not impose obligations on both parties 

a lack of consideration has occurred, and without such 

mutuality of obligation the contract is unenforceable. See, 

Burges v. Mosley, 304 S.W.3d 623, 628 (Tex.App.—Tyler 

2010, no pet.). By contrast, a failure of consideration occurs 

when a party fails to perform his obligations in whole or in 

part and thus gives rise to a defense against enforcement. 

See, McGraw v. Brown Realty Co., 195 S.W.3d 271, 276 

(Tex.App.—Dallas 2006, no pet.). Total failure of 

consideration may be grounds for cancellation or recission 

of the contract. See, Food Mach. Corp. v. Moon, 165 S.W.2d 

773, 775 (Tex.Civ.App.—Amarillo 1942, no writ). 

However, partial failure of consideration will not ordinarily 

give rise to cancellation of a contract, but instead is a 

defense against enforcement to the extent of the obligation 

failure. See, Huff v. Speer, 554 S.W.2d 259, 263 

(Tex.CivApp.—Houston [1
st
. Dist.] 1977, writ ref’d n.r.e.). 

E. An Alternative Approach to Handling 

Confidentiality Consideration 

 Many well-respected attorneys have suggested an 

alternative approach which addresses the ever-present 

issue of tax avoidance where confidentiality clauses are 

concerned. I present this approach here because it is a 

sensible one from an academic perspective. The 

downside to this approach (if there is one) is that I can 

find no appellate case dealing with federal income 

taxation which specifically endorses it, although 

inferential approval can certainly be gleaned and 

argued from any number of cases dealing with 

sufficiency of contract consideration. 

 This alternative approach does not recite a 

separately negotiated amount of money as the 

consideration necessary to support confidentiality, but 

instead calls for eliminating the tax-reportable event by 

utilizing mutually mirror obligations. The argument in 

favor of this approach is that since no money changes 

hands in exchange for the confidentiality clause, an 

accompanying tax-reportable event is not created. 

Should you decide to pursue this alternative approach, 

the contract language you are looking for might be 

something like this: 
 

In agreeing to settle, the parties are 

additionally obligating themselves to the 

confidentiality provisions contained herein, 

which apply identically to all parties and 

are intended to act as a mirror agreement. 

The sole consideration for the 

confidentiality portions herein are the 

mutual covenants of the parties to keep the 

terms of this settlement confidential. All 

money being paid to Paul Plaintiff pursuant 

to this settlement is paid solely as a recovery 

on account of personal physical injuries. 
 

V. CONFIDENTIALITY 

A. Overview 

It seems as though seeking confidentiality clauses 

in settlement agreements is par for the course these 

days.
29

 Perhaps this is because of the near universal 

agreement that, when properly framed, such clauses 

found within settlement agreements are recognized as 

binding.
30

 Further, attempts to get free of the 

restrictions agreed to in such confidentiality 

agreements require a very strong countervailing 

                                                 
29

 See, David Grossbaum, Can You Keep a Secret?, 

http://www.attorneys-

advantage.com/sites/ATTORNEYS/rm/qh/Pages/Can-You-

Keep-a-Secret-The-Ethical-and-Practical-Issues-of-

Confidential-Settlement-Agreements.aspx (accessed April 

10, 2014). 
30

 See, Grove Fresh Distributors, Inc. v. John Labatt, Ltd., 

888 F.Supp. 1427, 1441 (N.D. Ill. 1995). 
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interest.
31

 Even so, there must be an outside limit.  In 

addressing this, at least one court has said that 

“…where a confidentiality clause subverts public 

policy, it is unenforceable.”
32

 

There are at least four masters to consider when 

the defendant is negotiating to obtain confidentiality: 

There is the Grantor (usually the plaintiff); the Grantee 

(usually the defendant); the Plaintiff’s Counsel; and the 

bar ethics rules in each jurisdiction. It may be helpful 

to take a seat in each master’s shoes and view the issue 

from his/her/its perspective. 
 

1. View from the Plaintiff’s Seat 

As a general rule, there is little or nothing to be 

gained by a plaintiff who agrees to confidentiality 

within a settlement agreement. While it is conceivable 

that an offer of significantly “new money” may be 

sufficient reason to cause a plaintiff to welcome a 

confidentiality agreement, such is almost never the 

case. Instead, plaintiffs generally agree to bargain away 

confidentiality for one of two reasons: (1) the defense 

proffers a “take it or leave it” position which includes 

confidentiality; or, (2) the plaintiff’s attorney fails to 

take issue with the clause and merely recommends that 

the client sign the agreement. In reality, plaintiffs are 

generally anxious to fully resolve their cases and move 

on with their lives, oftentimes having small appetite for 

“extra” matters, such as confidentiality negotiations 

which are slowing down the process. Thus, to facilitate 

matters the concession of granting confidentiality is 

oftentimes an easy pill for the plaintiff to swallow. But 

whatever the motivation, plaintiff’s counsel must be 

ever vigilant to avoid danger zones which from the 

plaintiff’s perspective can include: 
 

a. Liquidated Damages as a Remedy 

The plaintiff doesn’t want to stare down the 

shotgun of liquidated damages for any breach, instead 

preferring the time tested “actual damages” model. 

This becomes especially frightful when the defendant 

is seeking a liquidated damage amount that nears the 1 

to 1 ratio mark with the total settlement dollars plaintiff 

receives. Nevertheless, courts have recognized the 

difficultly in measuring damages for failing to honor a 

confidentiality agreement.
33

 Therefore, if an actual 

damages model isn’t enticing enough for a defendant, 

then perhaps the addition of injunctive relief and 

attorneys’ fees, followed by the threat of contempt, is a 

workable possibility. See also the primary section 

                                                 
31

 See, Centillion Data Sys., Inc. v. Ameritech Corp., 193 

F.R.D. 550, 553 (S.D. Ind. 1999). 
32

 Village of Brockport v. Calandra, 745 N.Y.S. 2d 662, 668 

(NY Sup. 2002). 
33

 See, Crowne Investments, Inc. v. United Food and 

Commercial Workers, 959 F. Supp. 1473, 1480 (M.D. Ala. 

1997). 

herein dealing with Liquidated Damages, section VIII, 

infra. 
 

b. Overly Broad Restrictions 

The common defensive approach seems to be to 

“put in the kitchen sink” when it comes to restricting 

what a plaintiff can or cannot divulge, and to whom it 

can or cannot be said. This is especially problematic 

when we recall that most personal injury plaintiffs are 

of the non-lawyer, garden variety homo sapien type. 

Expecting, nay, requiring the average American to 

keep secret what has just been one of the most trying 

times in his/her life is about as likely as balancing an 

elephant on a teacup. It is unnatural and humanly 

impossible to comply with such overly broad 

agreements. Instead, the best the plaintiff can hope for 

is that when he tells his barber, it won’t be found out. 
 

c. Existence of a One-Way Breach Clause 

Since it is usually the defendant who is seeking 

silence, generally the only avenue for breach to occur 

is if the plaintiff talks. But the situation must be 

considered when a defendant may wish to speak 

irresponsibly about the case in a way that paints 

plaintiff in a bad light. Must the plaintiff remain silent 

in the face of such castigation? Most likely, yes. 

However, there are two possible approaches to this 

dilemma: (1) make the confidentiality run bilaterally 

with reciprocal penalty provisions; or, (2) draft the 

provisions such that the plaintiff’s duty to maintain 

confidentiality comes to an end in the event that the 

defendant decides to publicize the case. 
 

2. View from the Defendant’s Seat 

It is often the case that an artificial entity of some 

sort (perhaps an insurance company) is either the 

actual defendant or is calling the shots when it comes 

to legal strategy. Thus, it is oftentimes simply a matter 

of legal boilerplate that adjusters inform their counsel 

that a “memo from above” requires confidentiality to 

settle a case. 

Many corporate defendants have an institutional 

belief that confidentiality clauses are necessary to 

prevent public disclosure of amounts paid to resolve 

claims, fearing such information would set off an 

avalanche of future claims. In his law review article on 

the topic, Professor Arthur R. Miller explains that the 

dollar amount of settlements should be kept secret 

from the general public “…to avoid encouraging 

nuisance claims…” and to avoid being “…used to 

encourage the commencement of other lawsuits that 

never would have been brought….”
34

 It is the opinion 

of this author that while such viewpoint may be valid 

in the context of a newly emerging mass tort, it is of 

                                                 
34

 Arthur R. Miller, Confidentiality, Protective Orders, and 

Public Access to the Courts, 105 HARV. L. REV. 427, 485 

(1991). 
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questionable validity in the realm of singular incidents, 

such as automobile collision settlements. Interestingly, 

Professor Miller finds room to explain how 

confidentiality can actually be of benefit to the plaintiff 

in even the simplest of cases. For instance, says Miller, 

confidentiality agreements give the plaintiff a reason to 

remain tight-lipped around others and thus prevent him 

or her “…from being preyed upon by hucksters and 

long-lost relatives or friends.”
35

 This sounds like an 

orchestrated reason created merely to support a desired 

conclusion.  Miller’s point of view is a tough row to 

hoe in that it presupposes that all plaintiffs need to 

have their hand held and require “protection” to be 

forced upon them—not a very American proposition. 

Thus, it appears to this author that such a big brotherly 

position (i.e.-it is for their own good) is a weak 

argument in favor of confidentiality. Further, 

arguments in favor of a contractual provision should be 

based on what is good for us, not for the opposing side. 

To say otherwise is disingenuous and amounts to 

nothing more than a solution in search of a problem. 

A simple truth is that the majority of plaintiffs 

have no cause or motivation to publicize the terms of a 

settlement agreement.
36

 However, it is fair to recognize 

that a corporate defendant may have a genuine desire 

to avoid bad publicity by removing the sensational 

aspect of the settlement agreement—the amount 

paid—from the eyes of reporters in search of the next 

headline. This may serve to send a continued sense of 

stability to corporate stockholders, or at the very least 

an unknown can be no reason for alarm. 

But it is probably most accurate to say that 

sensationalism (at least where civil lawsuits are 

concerned) exists in the dollar figure of the 

settlement—not in the fact that a lawsuit was brought 

and ultimately resolved. Accordingly, it seems 

reasonable that defendants might want limited 

disclosure concerning amounts paid, while not truly 

caring whether the “kitchen sink” provisions are 

included. 

Whatever the case, defendants continue to be 

interested in receiving confidentiality and in many 

respects this is all that matters. Therefore, defendants 

should expect, and are entitled to receive, careful 

consideration of their request by plaintiff’s counsel. 
 

3. View from the Plaintiff’s Counsel’s Seat 

Inherently problematic is how the plaintiff’s 

counsel should act with regard to the confidentiality 

provisions. It would be unreasonable to require 

plaintiff’s counsel to sign such an agreement since 

he/she is not a party, and because it is likely prohibited 

by the Bar rules (discussed under “View from the 

Ethics Counsel’s Seat). This, of course, does not mean 

                                                 
35

 Id. 
36

 Supra note 29. 

that plaintiff’s counsel can simply throw caution to the 

wind and disclose what the plaintiff himself cannot. 

This is true because an argument can be made that, 

through agency principles, the plaintiff himself can be 

held liable for his lawyer’s actions. 
 

4. View from the Ethics Counsel’s Seat 

Initial considerations from an impartial ethics 

counselor would likely be to suggest that 

confidentiality clauses in settlement agreements should 

be avoided whenever possible. A brief list of the 

reasons given might include: 
 

Confidentiality— 

 is contrary to our nation’s open courts 

mindset; 

 stifles the evolution of the common law; 

 hinders the application of stare decisis; 

 hinders future settlement of similar 

cases; 

 suppresses the trends of tortfeasors; 

 interferes with the legitimate advance 

and improvement of consumer products 

and services; 

 interferes with the debate over questions 

of public policy; and, 

 inhibits legitimate interest in the conduct 

of judicial proceedings. 
 

“Courts have long recognized a common-law right 

of access to judicial records.”
37

 “Secrecy makes it 

difficult for the public (including the bar) to understand 

the grounds and motivations of a decision, why the 

case was brought (and fought), and what exactly was at 

stake in it.”
38

 After all, “courts are publicly-funded 

institutions that serve interests broader than those of 

the immediate parties. Courts administer justice, 

explicate and enforce public norms, and protect the 

broader public interest.”
39

 

But human nature itself insists that this issue 

remain in debate. Ultimately, litigants will make 

choices in lawsuits that further their own interests at 

the expense of all else. “For example, the defendant 

will offer money to purchase the plaintiff’s silence 

about a potentially dangerous instrumentality or 

practice, which the plaintiff will typically accept 

regardless of the harm it may cause to others in the 

                                                 
37

 Mann v. Boatright, 477 F.3d 1140, 1149 (10th Cir. 2007). 
38

 Mueller v. Raemisch, 740 F.3d 1128, 1135-36 (7th Cir. 

Cir. 2014). 
39

 Christine Hughes, General Counsel, New England Legal 

Foundation, Confidential Settlements: A White Paper, 12 

(Apr. 2003)(on file with the Florida Senate Committee on 

Judiciary). 
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future.”
40

 Referring to an individual’s propensity to 

take what is good for him at the expense of others 

similarly situated, one author posited that “[p]eople 

external to the contract—those who either have been or 

will be harmed by the defendant’s products—bear the 

cost of his silence.”
41

 

Because of this ever-present tension, many 

believe it is up to Congress and the state legislatures to 

pass laws which take the decision out of the hands of 

individual litigants. Congress has, several times, 

proposed to do just that. 

Appearing in several past sessions of Congress 

has been a bill which, if made a law, would prohibit 

secret settlement agreements, overly broad protective 

orders, and trading information for money. In essence, 

the SUNSHINE IN LITIGATION ACT OF 2011 would not 

permit secretizing of “facts that are relevant to the 

protection of public health or safety” unless the court 

makes a finding that such an order “would not restrict 

the disclosure of information…relevant to the 

protection of public health or safety.”
42

 Proponents of 

this Act point out that protecting the public’s access to 

the vital work of our civil courts trumps the interest of 

a wrongdoer in stopping the spread of information 

about its tortious and dangerous activities. 

Examples abound about dangerous products, 

drugs and medical devices which stayed on the shelves 

decades longer than they should have because their 

dangerousness took that long to come to light. 
 

Cases in Point— 

 General Motors’ efforts to preserve its 

car sales by “…settling exploding side-

mounted gas tank cases with startling 

frequency.”  In fact, it is known that by 

the late 1990’s at least 245 confidential 

settlements of these deathtraps 

occurred—taking lives along with them. 

 In 2001 the National Highway Traffic 

Safety Administration (NHTSA) 

determined that at least 271 deaths had 

occurred due to the shredding of faulty 

tires—the results of nearly all the 

lawsuits having been confidentially 

settled. 

 Perhaps the biggest known impact of 

confidential settlements was exposed 

after it was learned that cases involving 

the dangers of the anti-psychotic 

                                                 
40

 Review of the Sunshine in Litigation Act, The Florida 

Senate, Issue Brief 2012-227 of the Committee on Judiciary, 

pp. 2-3 (Sept. 2011). 
41

 Alan E. Garfield, Promises of Silence: Contract Law and 

Freedom of Speech, 83 CORNELL L. REV. 261, 280 (Jan. 

1998). 
42

 S. 623, 112
th

 Cong. § 2 (2011). 

medication Zyprexa were secretly 

settled in 8,000 cases before the 

remaining 18,000 cases received 

coverage in the media.
43

 
 

Florida, too, has chimed in on the subject with its 

legislature passing a similar law in 1990 which says 

that “no court shall enter an order or judgment which 

has the purpose or effect of concealing a public hazard 

or any information concerning a public hazard, nor 

shall the court enter an order or judgment which has 

the purpose or effect of concealing any information 

which may be useful to members of the public in 

protecting themselves from injury which may result 

from the public hazard.”
44

 Following Florida’s lead, in 

the next year more than 30 states proceeded to consider 

such laws,
45

 with passage occurring in at least 

Arkansas, Washington and Virginia.
46

 

However, notwithstanding lawmakers’ efforts to 

control the parties, there may be a real limitation on 

attempting to extend the reach of confidentiality 

agreements to include the plaintiff’s counsel. This is so 

due to the effect of the ABA’s Model Rules which hold 

that “[a] lawyer shall not participate in offering or 

making…an agreement in which a restriction on the 

lawyer’s right to practice is part of the settlement of a 

client controversy.”
47

 

In hypothesizing about the rule’s application, 

consider that a lawyer might be accused of violating a 

confidentiality agreement merely by taking on a 

subsequent client with a similar claim. In one such case 

this was held to be impermissible by the Texas ethics 

authorities.
48

 

Surely a lawyer owes a subsequent client a duty to 

competently and thoroughly represent him or her.
49

 

Upholding that duty would indeed prove challenging if 

a confidentiality agreement prevented the lawyer from 

disclosing what he knew. As one author put it, 

“[r]estrictive confidentiality agreements force a lawyer 

                                                 
43

 Richard Zitrin, Time to Remove Secrecy Shrouding 

Settlements: Pass the Sunshine in Litigation Act, ACS Blog 

of the American Constitution Society, May 3, 2011, 

http://www.acslaw.org/acsblog/time-to-remove-secrecy-

shrouding-settlements-pass-the-sunshine-in-litigation-act 

(accessed April 12, 2014). 
44

 SUNSHINE IN LITIGATION ACT, F.S. § 69.081. 
45

 Miller, supra note 34, at 428. 
46

 Ark. Code Ann. § 16-55-122; Wash. Rev. Code § 

4.24.611; Va. Code Ann. § 8.01-420.01. 
47

 MODEL RULES OF PROF’L CONDUCT R 5.6.  This rule is 

mirrored, almost verbatim, in Texas at Tex. Disciplinary 

Rules Prof’l Conduct R. 5.06. 
48

 Tex. Comm. On Prof’l Ethics, Op. 505, 58 Tex. B.J. 719 

(1995). 
49

 MODEL RULES OF PROF’L CONDUCT R 1.1. 
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who has extensive experience in an area of law to act 

as if he or she has no such experience.”
50

 

Further, it is likely that defendant’s counsel is 

prohibited from even requesting that the plaintiff’s 

lawyer sign such a confidentiality agreement. This is so 

because the Model Rules state that it is misconduct for 

a lawyer to “…knowingly assist or induce another to 

[violate the Rules]….”
51

 

It is also the case that social interests are in play 

any time a lawsuit proceeds through our system of 

justice. This is evident in the fact that lawsuits make 

the evening news—some becoming quite the sensation. 

In fact, the Model Rules govern trial publicity, taking 

care to outline what a lawyer may and may not do or 

say.
52

 However, if we look further, we see that the 

Texas rule takes into account the genuine favor of 

public disclosure. 
 

“[T]here are vital social interests served by 

the free dissemination of information about 

events having legal consequences and about 

legal proceedings themselves. The public has 

a right to know about threats to its safety and 

measures aimed at assuring its security. It 

also has a legitimate interest in the conduct 

of judicial proceedings, particularly in 

matters of general public concern. 

Furthermore, the subject matter of legal 

proceedings is often of direct significance in 

debate and deliberation over questions of 

public policy.”
53

 
 

Ethics counsel might also draw a corollary 

between a confidentiality agreement and the sealing of 

a court record, which thus bears examining. 

Recently, a company convinced a federal court to 

completely seal a lawsuit from public view and 

allowed the company to proceed with the use of a 

pseudonym. Not surprisingly, the appellate court 

disapproved when it opined that, “[a] corporation very 

well may desire that the allegations lodged against it in 

the course of litigation be kept from public view to 

protect its corporate image, but the First Amendment 

right of access does not yield to such an interest.”
54

 

As another court explained, “[t]here is a strong 

presumption of openness in both civil and criminal 

                                                 
50

 Supra note 29. 
51

 MODEL RULES OF PROF’L CONDUCT R 8.4.  The analogous 

rule in Texas is found at Tex. Disciplinary Rules Prof’l 

Conduct R. 8.04. 
52

 MODEL RULES OF PROF’L CONDUCT R 3.6.  The analogous 

rule in Texas is found at Tex. Disciplinary Rules Prof’l 

Conduct R. 3.07. 
53

 Tex. Disciplinary Rules Prof’l Conduct R. 3.07 at 

comment 1. 
54

 Co. Doe v. Pub. Citizen, No. 12-2209, 2014 U.S. App. 

LEXIS 7113, at *53 (4th Cir. Apr. 16, 2014). 

proceedings and any exception should be narrowly 

tailored, with the burden on the party seeking 

closure.”
55

 To be sure, “[t]he right of public access 

springs from the First Amendment and the common-

law tradition that court proceedings are presumptively 

open to public scrutiny.”
56

 

One federal appellate court has pointed out that 

“[a]ny step that withdraws an element of the judicial 

process from public view makes the ensuing decision 

look more like fiat and requires rigorous 

justification.”
57

 Comparison was made by the court to a 

publicly disclosed case in which construction plans for 

a hydrogen bomb were discussed.
58

 Certainly, then, the 

bar for confidentiality must indeed be very high. Cases 

like these ought to give the researcher a stern reminder 

that our American form of government favors keeping 

a respectable distance from any historical link to the 

Star Chamber of old England.
59

 

So, what if confidentiality is agreed to? That is, 

with no one to complain, should courts allow its 

records to be closed from public view? Another federal 

appellate court sounded the alarm on this practice 

when it said, “[t]hat won’t do.”
60

 The court went on to 

say that “…dispositive documents in any litigation 

enter the public record notwithstanding any earlier 

agreement. How else are observers to know what the 

suit is about or assess the judges’ disposition of it? Not 

only the legislature but also students of the judicial 

system are entitled to know what the heavy financial 

subsidy of litigation is producing.”
61

 

States, too, believe the mantra that confidentiality 

is sacrosanct. By way of example, one such recitation 

can be found in the Texas Rules of Civil Procedure 

which govern the sealing of court records.
62

 

Specifically, before a court record in that state may be 

sealed, the rules require an affirmative showing of a 

specific, serious and substantial interest which clearly 

outweighs: a presumption of openness, and probable 

adverse effect upon the general public health or 

safety.
63

 Further, a showing must be made that no less 

                                                 
55

 Barron v. Florida Freedom Newspapers, Inc., 531 So.2d 

113 (Fla.1988).  
56

 Supra note 54 at *41. 
57

 Hicklin Eng'g, L.C. v. Bartell, 439 F.3d 346, 348 (7th Cir. 

2006). 
58

 Id. at 349. 
59

 Here the author makes an intentional reference to the 17
th

 

century English court of law whose sessions were held in 

secret, with no jury and no right of appeal.  

http://en.wikipedia.org/wiki/Star_Chamber (accessed April 

10, 2014). 
60

 Baxter Int'l, Inc. v. Abbott Laboratories, 297 F.3d 544, 

546 (7th Cir. 2002). 
61

 Id. at 547. 
62

 Tex. R. Civ. P. 76a.  
63

 Id.  
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restrictive means will be adequate.
64

 It is also worth 

noting that in the case of sealing a court record, every 

person has standing to later challenge the sealing—a 

privilege not extended to non-parties to a 

confidentiality agreement.
65

 

In fact, examples of courts taking this seriously do 

exist.  Deciding to take affirmative action, the United 

States District Court for the District of South Carolina 

unanimously amended that court’s local rules to state 

that “[n]o settlement agreement filed with the Court 

shall be sealed….”
66

 
 

B. How Should a Confidentiality Clause Look? 

Once the decision has been made that a 

confidentiality agreement will, for better or for worse, 

be used in a particular case, the work then turns to 

drafting or editing the operative language. The 

standard defense proposal might look something like 

this: 

It is further understood and agreed that, 

as part of the consideration for this 

Agreement, that the terms of this 

Agreement shall forever be kept 

confidential and not released to any news 

media personnel or to any other person or 

entity whatsoever, unless ordered to do so 

by a court of competent jurisdiction….It is 

further understood that any material 

breach by Plaintiff will result in 

immediate and irreparable harm to 

Defendant, and such damage may be 

difficult to ascertain. Therefore it is 

stipulated that a breach is compensable 

unto Defendant in the liquidated amount 

of $200,000.00 payable by Plaintiff. 
 

An edited response from the plaintiff’s lawyer 

might look like this: 
 

It is further understood and agreed that 

for consideration in the amount of 

$X,XXX.XX, paid to Plaintiff as part of the 

settlement herein, that the amounts paid 

by Defendant in settlement of this claim 

shall forever be kept confidential and not 

released to any news media personnel or 

announced to others in a broadcast 

fashion. The intent of this confidentiality 

agreement is to prevent overt and 

intentional publicity which could be 

embarrassing to Defendant. It shall not 

extend to or prevent disclosures by 

Plaintiff to family or personal friends and 

associates of Plaintiff, such being natural 

                                                 
64

 Id.  
65

 Id. at sub (7).  
66

 D.S.C. Civ. R. 5.03(E) (Nov. 15, 2013). 

and not reasonably avoidable expressions 

with confidants during the exercise of 

normal personal human dialogue. 

Further, disclosure to tax advisors, legal 

counsel, business advisors, financial 

advisors, and the like, when ordered by a 

court, or when necessary in the course of 

resolving liens and subrogation interests 

are expressly permitted. It is further 

understood that any material breach by 

Plaintiff is actionable by Defendant in the 

way of damages, as proven, but not to 

exceed the consideration paid for the 

purchase of this provision. Further, any 

publication or release of this protected 

information by Defendant or his agents to 

categories of persons to which Plaintiff is 

prohibited from disclosure will 

immediately relieve Plaintiff of his 

obligations pursuant to this confidentiality 

provision. 
 

A few items in this revision are based upon what 

is humanly reasonable and are thus worthy of note. 

Firstly, it seems sensible to reduce the scope of 

people plaintiff is prohibited from talking with. This 

satisfies the legitimate interests of the defendant while 

at the same time avoiding the creation of a nearly 

impossible situation for the plaintiff. Human beings 

need confidants, and giving some latitude in this area is 

certainly reasonable. It is not reasonable (or legitimate) 

to believe that a person can refrain from telling 

everyone about the case, and to ask this of someone is 

not appropriate. Instead, a measure of reasonableness 

that allows a plaintiff to talk to certain close 

confidants, while preventing him from publishing an 

online blog, seems a good balance. 

Secondly, it calls for actual damages to be used as 

the measuring stick for damages instead of liquidated 

damages—which can be overly oppressive upon a 

lone, non-corporate, plaintiff. “Actual damages” are 

the time-tested measure involving tort remedies. 

Nothing should be different here merely because the 

genesis of the claim is a contract. The reality is that the 

damages, if any, are tort-like and unliquidated. Before 

anybody cries foul, let me remind the reader that our 

jury system is quite adept at measuring unliquidated 

damages and has done so admirably for hundreds of 

years. Again, the goal should be reasonableness, not 

oppression. 

Thirdly, it limits the maximum exposure for a 

breach to the amount paid for the confidentiality in the 

first place. After all, the amount the defendant is 

willing to pay for it ought to be instructive as to its 

worth. 

Fourthly, it incorporates what might be called a 

goose/gander provision—if the defendant decides to 
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break the silence, then so too can the plaintiff. Actual 

stories abound about a unilateral confidentiality 

agreement binding only the plaintiff which then freed 

the defendant to shout from the hills how he had been 

wronged, leaving the plaintiff unable to defend his or 

her honor. 
 

VI. INDEMNITY 

A. View from the Plaintiff’s Seat 

Absent a compelling reason to provide indemnity 

(such as additional compensation) most plaintiff clients 

are underserved by the existence of indemnity 

agreements. Nevertheless, like confidentiality clauses, 

they are sometimes unavoidable. Most such clauses 

begin as overly broad and are ripe habitats for 

committing malpractice. There are several concerns at 

hand which the plaintiff and his or her counsel must 

consider very carefully. 
 

Concerns of Plaintiff— 

 Limiting scope to only those damages 

arising from the occurrence in 

question; 

 Limiting scope to only those damages 

arising by, through or under plaintiff; 

 Obtaining tender of defense as a 

prerequisite to indemnitee’s ability to 

enforce the indemnity; and, 

 Placing a reasonable cap on the 

coverage level of the indemnity. 
 

B. View from the Defendant’s Seat 

A defendant has a legitimate interest in ensuring 

that the settlement of a case is final and that he or she 

will not be subject to later claims or lawsuits. Many 

times this threat comes not from the plaintiff, but from 

his acts and devices. Items such as hospital liens, 

Medicare and Medicaid liens, and subrogable interests 

of all varieties and flavors abound. Further, indemnity 

can provide a tool to compensate for items overlooked 

and not known at the time of settlement. Accordingly, 

plaintiff’s lawyers should realize this urgency and 

work with defendants to accomplish these legitimate 

goals. 
 

C. View from the Ethics Counsel’s Seat 

Initial considerations might include the following 

warnings: 
 

To Plaintiff’s Counsel: Do not sign your client’s 

indemnity agreements. 
 

To Defendant’s Counsel: Do not attempt to 

require the plaintiff’s counsel to sign his client’s 

indemnity agreements. 
 

The problem exists, in large measure, because 

“[m]any releases are drafted to require an indemnity by 

plaintiff’s counsel on behalf of the client for any future 

liability due to claims of Medicare, Medicaid, ERISA, 

or other entitlements.”
67

 This is so because “[t]he 

defendant or its insurer does not want to be exposed to 

lien or subrogation claims made after a settlement is 

seemingly concluded.”
68

 Making the practice appealing 

is that fact that “[d]efendants and their insurers 

recognize that, as a general rule, plaintiff’s lawyers are 

a more reliable source of indemnity than are their 

clients.”
69

 

But public policy weighs heavily against this 

practice, as appealing as it may be to defendants and 

insurers. Setting aside the fact that plaintiff’s counsel is 

not a party to the personal injury suit, this is sound 

advice for another reason altogether. Specifically, a 

lawyer who personally signs such an indemnity is 

incurring a liability for his client which is likely 

violative of the Bar rules in that is in akin to providing 

financial assistance. That is, the indemnity borne by 

the attorney means that his/her client has that much 

less indemnity to bear. At the same time, suggesting or 

encouraging this act may likewise be a violation. 

Disciplinary rules regulating attorney conduct 

establish limits on the types of financial assistance that 

a lawyer can provide to his or her client.
70

 An 

agreement by plaintiff’s counsel to indemnify his client 

would therefore be providing him with a type of 

financial assistance not permitted by the rules.
71

 To 

further complicate matters, such an agreement may 

also result in a conflict of interest between the attorney 

and his client. This may well be so because the 

plaintiff’s counsel may “…become adversely limited 

by the lawyer’s…responsibilities to…the 

lawyer’s…own interests.”
72

 

Interpreting its own very similar rules, this 

situation was recently addressed by the Florida Bar 

when it held as follows: 
 

“A plaintiff counsel’s agreement to hold 

harmless and indemnify a defendant from 

third party claims arising out of the 

defendant’s settlement payments to the 

                                                 
67

 THOMAS D. BEGLEY JR., SPECIAL NEEDS TRUSTS 

HANDBOOK § 11.04[R][3] (2014-1 Supplement).  
68

 Douglas R. Richmond, Indemnification Provisions in 

Personal Injury Settlement Agreements as Traps for 

Lawyers, p. 2 (unpublished, date unknown, copy on file with 

author).  
69

 Id.  
70

 All jurisdictions have their own rules on this subject. For 

example, in Texas, financial assistance from a lawyer is only 

permitted for court costs, expenses of litigation, and 

reasonably necessary medical and living expenses. Tex. 

Disciplinary Rules Prof’l Conduct R. 1.08(d). Other states, 

including Missouri and Illinois, limit this even further to 

simply court costs and expenses of litigation. Mo. Sup. Ct. 

R. 4-1.8; Ill. Sup. Ct. R. Prof'l Conduct, R 1.8. 
71

 Id. 
72

 Tex. Disciplinary Rules Prof’l Conduct R. 1.06(b)(2).  
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plaintiff is not a court cost or expense of 

litigation. Therefore, it is prohibited by the 

rule. Additionally, entering in to [sic] such 

an indemnification agreement would result 

in a conflict of interest between the 

plaintiff’s counsel and the counsel’s 

client…because it creates a substantial 

risk that the representation of the client 

would be materially limited by the 

lawyer’s personal interest in not having to 

pay the client’s debts.”
73

 
 

“Every state ethics board considering the issue has 

found that it violates multiple Rules of Professional 

Conduct for a plaintiff’s lawyer to agree to indemnify 

the defendant’s insurer against debts that are owed by 

the plaintiff or to be paid from the settlement 

proceeds.”
74

 

Further, it is likely that defendant’s counsel is 

prohibited from even requesting that the plaintiff’s 

lawyer sign such an indemnity. This is so because all 

disciplinary rules state something similar to the 

following: “A lawyer shall not violate these rules, [or] 

knowingly assist or induce another to do so.”
75

 
 

D. How Should an Indemnity Clause Look? 

1. “Hereby Indemnifies” vs. “Shall Indemnify” 

The word indemnify has been used both to 

indicate something to be provided at the moment of 

execution, and alternatively as something to be 

provided at a later date. By consulting Black’s Law 

Dictionary we learn that the word indemnify means 

both to “…give security…for an anticipated loss…” 

and “…to make reimbursement to one of a loss already 

incurred….”
76

 

                                                 
73

 Florida Bar Staff Opinion 30310 (April 4, 2011).  In total, 

twenty states plus the District of Columbia are known to 

have issued their own ethics opinions squarely on point, 

specifically:  Alabama, 2011-01 (2011); Arizona, 03-05 

(2003); California, 1981-55 (1981); District of Columbia, 

147 (1985); Florida, 30310 (2011) and 70-8 (1970); Illinois, 

06-01 (2006); Indiana, 1(2005); Kansas, 01-05 (2001); 

Maine, 204 (2011); Missouri, 125; New York City, 2010-3 

(2010); New York State, 852 (2011); North Carolina, RPC 

228 (1996); Ohio, 2011-11 (2011); Pennsylvania, 2011-6 

(2012); South Carolina, 08-07 (2008); Tennessee, 2010-F-

154 (2010) and 98-F-141 (1998); Utah, 11-01 (2011); 

Vermont, 96-05 (1996); Virginia, 1858 (2011); West 

Virginia, 2012-02 (2002); and, Wisconsin, E-87-11 (1987).  
74

 Edward E. Robinson & Sarah F. Kaas, Medicare Liens 

and the Ethics of Attorney Indemnification, The Prairie 

Barrister, Vol. 19, No. 3 (2013).  
75

 Tex. Disciplinary Rules Prof’l Conduct R. 8.04(a)(1).  It is 

also worthy to note that many states have arrived at the same 

conclusion via their respective ethics opinions, supra note 

73. 
76

 BLACK’S LAW DICTIONARY 692 (5
th

 ed. 1979).  

Accordingly, the word “indemnify” can, and does 

in fact, refer to both the present and future. As put by 

one author, “…indemnify can be used in both language 

of obligation (Acme shall indemnify Widgetco) and 

language of performance (Acme hereby indemnifies 

Widgetco).” The same author thus suggests that 

lawyers ought to “…hasten the demise of hereby 

indemnifies by using shall indemnify.”
77

 Since less is 

often more where contract drafting is concerned, as 

previously discussed, this author agrees that the phrase 

shall indemnify is more than sufficient to accomplish 

all that is desired. 
 

2. The Overuse of “Hold Harmless” 

For whatever reason, the standard is that drafters 

of indemnity agreements frequently use the combined 

phrase indemnify and hold harmless, instead of simply 

indemnify.
78

 This boilerplate has perhaps existed so 

long that identifying the first culprit is now beyond 

hope. Moreover, this author believes that such a drafter 

today would be hard pressed to come up with one 

sound reason why both phrases are required, much less 

find a distinction between their meanings. 

Since the terms indemnify and hold harmless are 

treated as synonyms by Black’s Law Dictionary,
79

 the 

careful drafter will proceed with caution. This is so, 

says one author who postulates that “[i]f you use 

redundant synonyms, you shouldn’t be surprised if 

unanticipated meaning is attributed to one of the 

elements.”
80

 In fact, at least one court did just that by 

applying a rule of construction which holds that 

“[w]hen two words are used in a contract, the rule of 

construction is that the words have different 

meanings.”
81

 A better approach is to simply make clear 

that the indemnity at hand applies against both losses 

and liabilities. In this way, not only are the 

indemnitee’s personal losses covered, but so too are his 

third-party obligations.
82

 
 

3. Avoiding Circular Indemnity 

There is a very real desire for the indemnitor to 

avoid an argument that: i) a semi-circular indemnity 

exists—a situation where the indemnitor ends up 

responsible for the damages befalling another person; 

or, ii) a circular indemnity exists—a situation where 

the indemnitor settles with one defendant and ends up 

responsible for his own damages. This occurs when the 

remaining defendant seeks indemnity from the released 

                                                 
77

 ADAMS, supra note 5, at §§ 13.321-322.  
78

 ADAMS, supra note 5, at § 12.134.  
79

 BLACK’S LAW DICTIONARY 658, 692 (5
th

 ed. 1979).  
80

 ADAMS, supra note 5, at § 12.138.  
81

 Queen Villas Homeowners Assoc. v. TCB Property 

Mgmt., 56 Cal.Rptr.3d 528, 533 (Cal.App. 4 Dist. 2007).  
82

 ADAMS, supra note 5, at § 12.137.  
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defendant who has already received an indemnity 

agreement from the plaintiff.
83

 

So let’s take a look at two variations of circular 

indemnity in action: 
 

Hypothetical #1 (semi-circular indemnity): 

A three car collision occurs between Paul, Dan 

and Ted. Paul sues Dan for negligence and the 

case settles with Paul receiving money from Dan 

and Paul indemnifying Dan for liabilities which 

arise out of the automobile collision made the 

subject of this lawsuit. Subsequently, Ted also 

sues Dan for negligence resulting out of the same 

collision. But this time Dan turns around and 

invokes his indemnity from Paul, requiring Paul to 

defend and possibly pay for Ted’s injuries. Ouch! 

But this can easily happen with a non-specific 

indemnity clause. A graphic of a semi-circular 

indemnity situation might look like this: 
 

 
 

Hypothetical #2 (circular indemnity): 

A three car collision occurs between Paul, Dan 

and Ted. Paul sues Dan (as a co-tortfeasor) for 

negligence and the case settles with Paul receiving 

money from Dan and Paul indemnifying Dan for 

liabilities which arise out of the automobile 

collision made the subject of this lawsuit. 

Subsequently, Paul sues Ted (as a co-tortfeasor) 

for negligence resulting out of the same collision. 

Ted claims a credit for the amount Paul originally 

received from Dan. Ted then impleads Dan as a 

responsible third party defendant for the 

deficiency. Dan then invokes his indemnity from 

Paul and Paul is now in the unenviable position of 

being legally responsible (arguably) for his own 

damages. A graphic of a circular indemnity 

situation might look like this: 
 

                                                 
83

 See, Johnston Invest., Inc. v. Christiansen, 952 S.W.2d 12 

(Tex.App.—Texarkana 1997); and also, Knutson v. Morton 

Foods, Inc., 603 S.W.2d 805 (Tex.1980).  

 
 

Hypothetical #3 (circular indemnity): 

A two car collision occurs between Paul and Dan. 

Paul’s damages are $100,000.00. Paul sues Dan 

for negligence and Dan’s underlying auto carrier 

agrees to settle for policy limits of $50,000.00. 

Paul agrees to indemnify Dan for liabilities which 

arise out of the automobile collision made the 

subject of this lawsuit. However, Dan also has an 

umbrella insurance policy for an additional 

$100,000.00, but the umbrella carrier issued a 

reservation of rights letter to Dan and claims no 

coverage. Nevertheless, the umbrella policy 

agrees to pay the remaining $50,000.00 after Dan 

demanded that they do so. The umbrella insurance 

carrier had read the Frank’s Casing
84

 case prior to 

issuing Dan his policy, and as result the policy 

contains a reimbursement provision. Paul has 

been made whole and believes the incident is 

over. But soon after, the umbrella insurer sues 

Dan for reimbursement and Dan demands 

indemnity from Paul. Again, ouch! Here, Paul 

may well be paying for half of his damages plus 

all the ancillary expenses, attorney’s fees, etc. 
 

None of these scenarios sound particularly 

enjoyable, and none of them were anticipated. In 

addition to exposing the client to excess and 

unwarranted liability, the attorney approving of such 

indemnities may also face a professional malpractice 

challenge. Therefore, it appears clear that specific and 

clear drafting is in order. 
 

4. Mechanics of Drafting 

Once the decision has been made that a particular 

settlement agreement will contain an indemnity clause, 

the attorneys can begin the task of fleshing out the 

language to be used. Perhaps a helpful way to analyze 

how an indemnity clause ought to look is to look at one 

through a series of drafts, or modifications that are 

likely to occur between attorneys. Typically, the type 

of indemnity a defendant would prefer to have (i.e.-the 

first draft) might look something like this: 

                                                 
84

 See, Excess Underwriters at Lloyd’s, London v. Frank’s 

Casing Crew & Rental Tools, Inc., 246 S.W.3d 42 

(Tex.2008). 
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Version One— 
 

Plaintiff shall indemnify Defendant from 

any and all claims, demands, liabilities, 

controversies, or causes of action of any 

kind and howsoever characterized. 
 

For the reasons discussed above, it is perhaps 

problematic to go on and on in an indemnity agreement 

with a list of potentially covered events. Such provides 

ambiguity and leaves holes between the phrases for 

one to argue that a claim is not thereby covered. 

Instead, we can delete some language to get a cleaner 

version, as follows: 
 

Version Two— 
 

Plaintiff shall indemnify Defendant from 

any and all losses and liabilities. 
 

Naturally, this language, without more, is 

unreasonable to ask a plaintiff to sign as it is so broad 

that it arguably encompasses indemnity for liabilities 

arising outside of the instant cause of action. It might 

help to add the following underlined language: 
 

Version Three— 
 

Plaintiff shall indemnify Defendant from 

any and all losses and liabilities which 

arise out of the automobile collision made 

the subject of this lawsuit. 
 

While this language comes closer to being fair, it 

is still far afield from what is reasonable to request. 

Even though the indemnity scope has been narrowed to 

the instant occurrence, it has not been limited to those 

liabilities which exist by virtue of Plaintiff’s injuries. 

The rule in Texas—known as the express negligence 

doctrine—is that where agreements are silent on the 

issue, indemnitees are not generally indemnified for 

their own negligence.
85

 However, this is not the rule 

everywhere. In fact, at least five states still allow the 

scrivener’s jargon to hide the true effect of the 

language.
86

 As important, perhaps, is contemplating 

indemnity which is not predicated upon the negligence 

of the indemnitee. For the reasons described above, we 

have a very real interest in avoiding any arguments that 

circular indemnity exists. As we build upon the 

previous version, perhaps adding the following 

underlined limiting language is in order: 
 

                                                 
85

 See, Ethyl Corp., v. Daniel Construction Co., 725 S.W.2d 

705, 708 (Tex.1987). 
86

 Arizona, Nevada, Tennessee, Washington and Florida.  

See, Fisk Elec. Co. v. Constructors & Assoc. 888 S.W.2d 

813, 815 (Tex.1994). 

Version Four— 
 

Plaintiff shall indemnify Defendant from 

any and all losses and liabilities which 

arise out of the automobile collision made 

the subject of this lawsuit. Further, it is 

expressly provided that any indemnity 

agreement contemplated by this document 

shall only extend to those claims arising 

by, through or under Plaintiff, and not 

otherwise. 
 

Although this brings us much closer to a workable 

agreement, we should remember that not all situations 

capable of triggering an indemnity provision require an 

actual finding of liability. In fact, one of the primary 

concerns of the defendant is whether any of the 

plaintiff’s lien or subrogation holders will later bring 

claims directly against the defendant for satisfaction. 

For this reason it seems only reasonable that the 

indemnitor (usually the plaintiff) be given the chance 

to resolve matters before the costs of defense get out of 

hand. Adding tender of defense language serves the 

plaintiff’s goal of quickly resolving any issues, while at 

the same time serving the defendant’s goal of not 

wanting to later bother with such issues. Perhaps 

adding the following underlined language will make 

the matter more workable: 
 

Version Five— 
 

Plaintiff shall indemnify Defendant from 

any and all losses and liabilities which 

arise out of the automobile collision made 

the subject of this lawsuit. Further, it is 

expressly provided that any indemnity 

agreement contemplated by this document 

shall only extend to those claims arising 

by, through or under Plaintiff, and not 

otherwise. Further, as a pre-condition to 

Plaintiff’s obligation to tender any defense 

or indemnity contemplated by this 

document, any party claiming under said 

defense and indemnity must, if confronted 

with a claim arguably covered by this 

indemnity (including but not limited to 

subrogation interests or liens), tender the 

defense of the claimed interest to Plaintiff 

and must give Plaintiff a reasonable 

opportunity to resolve the claim before the 

party claiming under this indemnity incurs 

any additional costs and/or expenses 

which could arguably be passed on to 

Plaintiff. 
 

It now appears that a truly negotiated indemnity is 

taking shape. One of the final considerations necessary 

is whether or not the indemnity is open-ended with no 

dollar limit on the exposure created by the indemnity. 
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It seems reasonable, however, to openly discuss the 

genesis of the clause in the case, what its value was to 

the defendant when discussing price, and what 

motivations the plaintiff has to sign such an agreement. 

After all, a plaintiff’s lawyer would be hard pressed to 

recommend that his client agree to a situation where 

the scales are so starkly out of balance. If we take some 

liberties in adapting Justice Learned Hand’s now 

famous formula (B < PL),
87

 a plaintiff could simply 

never consider an indemnity in which the likelihood of 

an indemnification situation multiplied by the level of 

possible exposure exceeds the initial benefit to the 

plaintiff in agreeing to the indemnification provision in 

the first place. To bridge this gap and increase the 

defendant’s chances of obtaining his or her indemnity, 

perhaps the following underlined language is 

warranted: 
 

Version Six— 
 

Plaintiff shall indemnify Defendant from 

any and all losses and liabilities which 

arise out of the automobile collision made 

the subject of this lawsuit. Further, it is 

expressly provided that any indemnity 

agreement contemplated by this document 

shall only extend to those claims arising 

by, through or under Plaintiff, and not 

otherwise. Further, as a pre-condition to 

Plaintiff’s obligation to tender any defense 

or indemnity contemplated by this 

document, any party claiming under said 

defense and indemnity must, if confronted 

with a claim arguably covered by this 

indemnity (including but not limited to 

subrogation interests or liens), tender the 

defense of the claimed interest to Plaintiff 

and must give Plaintiff a reasonable 

opportunity to resolve the claim before the 

party claiming under this indemnity incurs 

any additional costs and/or expenses 

which could arguably be passed on to 

Plaintiff. Further, said indemnity shall not 

exceed $xx. 
 

Borrowing from our earlier thoughts regarding the 

dollar value worth of confidentiality clauses, we see 

that a similar analysis exists for the indemnity clause. 

It only makes sense to limit the exposure for indemnity 

to the amount paid for the clause in the first place. 

After all, the amount the defendant is willing to pay for 

it ought to be instructive as to its worth. Importantly, 

                                                 
87

 Set forth fully in United States v. Carroll Towing Co., 159 

F.2d 169 (2
nd

 Cir. 1947).  Although more appropriately 

referred to as the ‘calculus of negligence,’ this analysis 

method appears aptly suited to the instant application, as 

adapted.  

however, is to pay close attention if the cap on the 

indemnity becomes a number higher than the price 

paid for it. If so, and if a lien or subrogation interest is 

being satisfied out of the global funds received, then 

the careful drafter will reduce the cap by this amount 

because the agreement already contemplated the 

satisfaction of such liens and/or subrogation interests. 
 

VII. ATTORNEYS SIGNING RELEASES 

Many proposed releases show up with a signature 

line for the plaintiff’s attorney. It amazes this author 

that many lawyers still sign these without 

compunction. However, there is really no valid 

argument which supports asking this of a lawyer.  

Lawyers handle their client’s disputes. Any resolution 

is between the clients and unless the attorney in 

question is a party to the suit (which is almost never), 

no attorney should ever sign a release document. In the 

off chance that there is indeed a valid reason to request 

an attorney affirmation (i.e.—addressing satisfaction of 

the attorney’s lien), the wise attorney will put this in a 

stand-alone writing. 

No great effort is needed to demonstrate the logic 

of this position and presumably any court faced with 

this as a valid dispute point would quickly order what 

common sense dictates—attorneys who are not parties 

do not sign release documents. 
 

VIII. LIQUIDATED DAMAGE CLAUSES 

Although not appearing frequently, liquidated 

damage clauses spill into settlement releases from time 

to time. When used in the proper context such clauses 

serve a valuable purpose.  But more often than not, the 

purpose of such clauses is merely in terrorem to ensure 

performance of the contract itself. 

Generally speaking, the rule for measuring 

contract damages is just compensation for damages 

actually sustained—neither more nor less. When a 

contract calls for a liquidated penalty in the event of 

breach, the question must arise for what reason does 

the clause exist. Courts nationwide have held that a 

liquidated damage clause is an unenforceable penalty 

unless it meets two requirements: (1) the harm caused 

by the breach is not capable of sufficient estimation; 

and, (2) the amount of liquidated damages set forth is a 

reasonable forecast of just compensation.
88

 To be sure, 

if a liquidated penalty provision is nothing more than a 

penalty intended to secure performance of the contract 

itself, it is unenforceable.
89

 

By way of example, consider a contract to build a 

home which calls for the return of all sums paid to the 

builder should the builder breach any provision of the 

contract. This penalty would be the same whether the 

builder committed the major breach of using 

                                                 
88

 See, Phillips v. Phillips, 820 S.W.2d 786, 788 (Tex.1991). 
89

 See, Stewart v. Basey, 245 S.W.2d 484, 486 (Tex.1952). 
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substandard materials, as it would be for the minor 

breach of arriving to the jobsite 5 minutes late one day. 

The purpose is clearly to enforce the contract—not to 

provide just compensation. 

Further, if the first prong of the previously set 

forth test can indeed be met—that the harm is 

incapable of sufficient estimation—then such a clause 

used validly would likewise exclude further liability 

for actual damages
90

 and make clear that the liquidated 

damages set forth are in lieu of other damages.
91

 

Suffice to say, it is difficult to envision a context 

in which a liquidated damage provision as part of a 

personal injury settlement release would be 

appropriate. 
 

IX. IS THIS TRULY A RECEIPT? 

Any attorney practicing for more than just a few 

weeks has likely seen this language as boilerplate in 

many release documents: 
 

…the receipt and sufficiency of which is 

hereby acknowledged and confessed… 
 

The word “receipt” is not merely pro forma. It is a 

legal affirmation that the money promised has also 

been paid. Just like the receipt you get when the 

grocery store clerk takes your money, a receipt inside a 

release document is prima facie proof that payment has 

already occurred. If it hasn’t, then the cautious attorney 

will insist upon removing the word “receipt.” Averring 

to the sufficiency alone certainly creates no problem 

for the parties. Once payment is made, then it is only 

proper for a receipt to be given, however, most 

payments are made with a negotiable draft or check 

which, once cleared and cancelled, becomes an 

excellent receipt of payment. 
 

X. JOINT DRAFTERS 

A clause that is finding its way into settlement 

agreements more and more is this one: 
 

The parties agree that both parties have 

negotiated this agreement and stipulate 

that no party shall be construed to be the 

drafter. 
 

It is well known that this language is an attempt to 

insulate the drafter from application of the rule of 

verba forties accipiuntur contra proferentem, which 

holds “…that an ambiguous phrase or provision will be 

construed against the person who selected the 

language.”
92

 This, of course, only comes into play in an 

                                                 
90

 See, Robert G. Beneke & Co. v. Cole, 550 S.W.2d 321, 

322 (Tex.Civ.App.—Dallas 1977, no writ). 
91

 See, Birdwell v. Ferrell, 746 S.W.2d 338, 340 

(Tex.App.—Austin 1988, no writ). 
92

 ESPENSCHIED, supra note 8, at § 6.2.  See also, Temple-

Eastex, Inc. v. Addison Bank, 672 S.W.2d 793, 798 

(Tex.1984).  (“…a writing is generally construed most 

effort to unfairly “level” the playing field once the 

parol evidence rule is used to look outside the four 

corners of the contract for guidance. But, as can be 

expected, this statement is not always a reflection of 

the actual facts. Why should a non-drafting plaintiff 

forego his rights regarding contract interpretation 

without some incentive or reward? Accordingly, this 

author suggests a response to the drafter offering a 

choice as to how to handle, as follows: 
 

Dear Contract Drafter, 
 

On the subject of the joint drafters clause 

that you suggest in your proposed 

settlement agreement, I offer the following 

choices regarding how we can handle this. 

Choice one: Kindly strike the language in 

its entirety and we will let the chips fall 

where they may. That is, the facts will be 

the facts and if a court should one day find 

that this agreement was truly a joint effort, 

then fine. Choice two: Plaintiff would be 

more than willing to agree to scrap your 

proposed release and we will draft our 

own substitute—and then we will agree to 

call us both “joint drafters.” 
 

Tongue in cheek aside, having the shoe upon the 

other foot never feels nearly as nice. Usually, this 

gentle reminder regarding the purpose of the joint 

drafter clause brings realities into focus and allows 

negotiations to proceed upon a level playing field. 

After all, no one wants to be called a joint drafter for 

simply making a few changes here or there. As a 

former law professor of mine used to say, “[i]t is the 

boilerplate that matters.” I am quite sure that this was 

merely his way of converting into legalese the more 

well-known phrase, “[t]he Devil is in the details.” 
 

XI. ACKNOWLEDGEMENT vs. JURAT 

Colloquially we often say we need to get 

something “notarized.” However, “notarized” has no 

meaning in the law, other than to indicate that a notary 

performed the act described. But notaries are 

authorized to perform a variety of functions, such as:  

                                                                                   
strictly against its author and in such a manner as to reach a 

reasonable result consistent with the apparent intent of the 

parties.”) In some jurisdictions this common law rule of 

interpretation has been codified, as in California Civil Code 

§1654. The rule is an ancient one, found even in the 

Blackstone’s Commentaries on the Laws of England where 

explanation of its importance in our rule of law is given as 

follows: “For the principle of self-preservation will make 

men sufficiently careful, not to prejudice their own interest 

by too extensive meaning of their words: and hereby all 

manner of deceit in any grant is avoided; for men would 

always affect ambiguous and intricate expressions, provided 

they were afterwards at liberty to put their own construction 

upon them.” 2 William Blackstone, Commentaries *380.  
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taking acknowledgements or proofs of written 

instruments, administering oaths, taking depositions, 

protesting instruments, certifying copies of certain 

documents.
93

 

Perhaps it is the lack of heavy accord given to the 

subject in law school, but for whatever reason not all 

attorneys understand (or perhaps they care to forget) 

the significant difference between the two most 

common notarial acts:  the acknowledgement and the 

jurat. It should be remembered that an 

acknowledgement is not the same thing as a jurat.
94

 

“An acknowledgement is a formal declaration, 

admission or legal avowal before a proper officer that 

an instrument is the act or deed of the person executing 

it…[while a] jurat is a simple statement that an 

instrument is subscribed and sworn to…without the 

statement that it is the act or deed of the person making 

it.”
95

 

While both forms of notarial acts described above 

serve the purpose of sufficiently identifying the person 

signing, jurats deal with the swearing under oath to the 

veracity of the instrument’s contents—such as in an 

affidavit.
96

 Acknowledgements, on the other hand, deal 

with verifying that the acts in the instruments are the 

acts of the person signing, but are not made under 

oath.
97

 Properly accomplished, an acknowledgement 

provides prima facie proof that the signer has indeed 

set forth (without swearing to) the recitals contained 

therein.
98

 

Of course, it should be remembered that a notarial 

act is not necessary to make a contract valid.
99

 

                                                 
93

 Each jurisdiction has its own enabling statutes, but in 

Texas this can be found at Tex. Gov’t Code Ann. § 406.016.  
94

 Wilde v. Buchanan, 303 S.W.2d 518, 519 

(Tex.Civ.App.—Austin 1957, writ ref’d n.r.e.).  (“An 

acknowledgement and a jurat are not the same.”)  
95

 1A C.J.S. Acknowledgements § 1, (2011) (emphasis 

added).  
96

 If an affidavit is really what you are after, do not forget 

that affidavits lacking an attestation that the statements made 

therein are unequivocally based on personal knowledge are 

legally insufficient. See, Humphreys v. Caldwell, 888 

S.W.2d 469, 470 (Tex.1994). Also, to make affidavits even 

easier to obtain, Texas has adopted a mechanism whereby a 

person can swear (without a notary present) to a document 

under the penalties of perjury, following which the said 

document will have the same effect as if sworn to before a 

notary public—much like federal court practice.  See, Tex. 

Civ. Prac. & Rem. Code Ann. § 132.001.  
97

 Humphreys v. Caldwell, 888 S.W.2d at 470.  (“The 

rationale for notarization is to avoid the risk that the 

signature will not be authentic.”) 
98

 However, only a medallion signature can offer a bonded 

guarantee that the signature is authentic. These are offered 

by most large banks and are most commonly encountered in 

transactions involving the exchange of securities.  
99

 7 WILLIAM V. DORSANEO III, TEXAS LITIGATION GUIDE § 

102.102[1][d] (2004).  Describing one such scenario the 

Nevertheless, defendants oftentimes have a legitimate 

interest in verifying that the signature upon the 

settlement agreement is indeed that of the proper 

person. For this purpose, the acknowledgement is the 

proper tool, not the jurat. In many states this act is 

simple because the form of an ordinary 

acknowledgement is prescribed by statute.
100

 

Although not specifically related to settlement 

issues, it is a worthy reminder that the public official 

we are talking about is called a Notary Public, not a 

Notary Private. That is, remember that all acts of 

Notaries Public, are in fact—public. Attorneys who 

believe that using in-house notaries insulates them 

behind the attorney-client privilege are mistaken. 

While conversations leading up to the notarial act may 

well be privileged, everything that happens during the 

public act of notarization are fair game for discovery. 

This includes the public’s ability to demand that a 

notary produce his or her notary book for public 

inspection.
101

 
 

XII. IS A RELEASE EVEN WARRANTED? 

A. Releases in First-Party Cases 

It is interesting to note the increase in attempts to 

have plaintiffs (as the insureds) sign releases in first-

party cases, such as when payments are made under the 

plaintiff’s own underinsured motorist coverage. In such 

cases, the first-party insurance contract and statutory 

law calls for the insurer to make its determination of 

the value of the claim and to promptly make 

payment.
102

 At that point, there is nothing to sell—and 

thus nothing exists necessitating either a settlement 

agreement or a release. 

It should be remembered that the entire purpose of 

a settlement agreement, or release, is to resolve 

outstanding claims that someone has breached a duty. 

When a plaintiff accepts money and signs a settlement 

agreement he is in essence selling his claims back to 

the defendant, leaving the plaintiff with nothing to 

pursue. But in the resolution of an underinsured 

motorist claim, for example, there is nothing for the 

plaintiff to sell. Rather, paying the plaintiff his due is 

simply the performance of the insurer’s end of the 

insurance contract and must be done unconditionally, 

                                                                                   
author states that, “[t]he inclusion of an acknowledgement 

before a notary public is…not essential unless the instrument 

is to be recorded with the county clerk.”  
100

 For example, see, Tex. Civ. Prac. & Rem. Code Ann., 

Chapter 121. 
101

 Each state may handle this issue differently, but the 

Texas statute is a good indication of the general treatment of 

notary records as public documents. See, Tex. Gov’t Code 

Ann. § 406.014(b), which reads: “Entries in the notary's 

book are public information.” 
102

 Prompt payment laws exist in every jurisdiction, to 

varying degrees. In Texas, this law is found at Tex. Ins. 

Code Ann., Chapter 542.  
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says the Supreme Court of Texas.
103

 After all, the 

plaintiff has already performed by paying his insurance 

premiums (or the claim would never has gotten this 

far). If there is a dispute over the level of damages, 

then the insurer ought at least to pay the undisputed 

portion without delay, and a failure to do so may 

subject such insurer to the prompt payment penalties of 

the relevant jurisdiction. 

But in the simple case of an agreed damage value, 

or a damage value exceeding the policy limits, insurers 

would be well advised not to unilaterally add a 

condition to the insurance contract—the terms of 

which were entered into long before. As such, 

performance is all that is required and no release can 

be required. In effect, the contractual damages are 

owed from the day the insured buys the policy—it is 

merely the level of damage (or, obligation) which 

hasn’t yet been fixed. Conversely, an agreement with, 

or a concession from, an insurer regarding the level of 

damages fixes the obligation (at least in part). 

Further, unless the insured’s damages exceed the 

policy limits, he or she remains privileged to return to 

the policy for future damages recoupment as such are 

incurred. Executing a release for less than policy limits 

gives rise to the defensive posture of denying 

additional benefits for latent injuries. Doing so can 

wipe out accessing the money differential between that 

received and the policy limits. In effect, this arguably 

shuts off the claimant’s ability to “return to the well,” 

as is contractually his or her right. Accordingly, 

demanding such a release is arguably abhorrent 

behavior on the part of the insurer, while 

recommending execution of such a release arguably 

creates malpractice exposure for the claimant’s 

counsel. 
 

Texas UIM claims prior to 12/22/2006: 

For older Texas underinsured motorist policy 

disputes, a sense of confusion has arisen in the minds 

of some after reading what have become known as the 

“Two DeLaGarza” cases handed down by the Dallas 

Court of Appeals. For simplicity, we can refer to these 

two cases, in the temporal order of their issuance, as 

“DeLaGarza I” and “DeLaGarza II,” respectively.
104

 

While some scholars believe that the Two DeLaGarzas 

stand for the proposition that a first-party insurer may 

require a release before making payment, a close look 

at the cases suggests otherwise. 

                                                 
103

 Republic Underwriters Ins. Co. v. Mex-Tex, Inc., 150 

S.W.3d 423, 426 (Tex.2004).  
104

 DeLaGarza v. State Farm Mutual Automobile Ins. Co., 

175 S.W.3d 29 (Tex.App.—Dallas 2005, no pet.), opinion 

supplemented on denial of rehearing by DeLaGarza v. State 

Farm Mutual Automobile Ins. Co., 181 S.W.3d 755 

(Tex.App.—Dallas 2005, pet. denied).  

Fundamentally, DeLaGarza I had nothing to do 

with requiring a release.  Instead, the broader issue was 

whether the five day deadline to pay began running 

before, or after the performance of an act required by 

the insurer.
105

 The court held that such deadline 

doesn’t begin running until after performance of the 

required act. However, this did nothing to change the 

fundamental law that the act being required must be 

one that the insurer is entitled to require in the first 

instance.
106

 Tellingly, a review of the Texas 

standardized automobile insurance policy reveals no 

such authority. What DeLaGarza I did do, however, 

was to mention the word “release” in dicta by way of 

example only.
107

 In looking at this opinion in light of 

the Texas Supreme Court’s holding in Republic,
108

 the 

court of appeals revisited the case and promptly issued 

DeLaGarza II as a supplemental opinion. DeLaGarza 

II distinguished DeLaGarza I from Republic by 

holding that there was no showing that Mr. DeLaGarza 

was entitled to more money than that initially offered 

by State Farm. But what this really means, it seems, is 

that to the extent that there is a valid dispute as to the 

level of damages, (and thus the amount of money to 

which an insured is entitled) an insurer may require a 

release upon resolution of that dispute. In fact, such 

position is bolstered by Texas law prohibiting 

enforcement of a first-party release unless it is 

compromise settlement.
109

 This makes some sense 

because it treads upon the realm of tort law and what 

lawyers sometime refer to as “extra-contractuals.” 

When reconciling Republic, it is easy to see that 

releases of potential torts are legitimate where there is 

a valid argument that torts are in play, such as when a 

lawyer demands damages in tort or statutory penalties. 

In fact, that was precisely the situation in the two 

DeLaGarza cases. 
 

Texas UIM claims on and after 12/22/2006: 

For newer Texas underinsured motorist policy 

disputes, it appears that the analysis regarding whether 

or not a release is warranted is much cleaner. Prior to 

this date, a release was warranted (if at all) only to the 

limited extent to which extra-contractuals were in play. 

However, on December 22, 2006 the Supreme Court of 

Texas issued its opinion in Brainard v. Trinity 

Universal Ins. Co.
 110

 This opinion made it clear that 

there can be no bad faith damages levied against a 

UIM insurer unless and until the insurer fails to pay 

                                                 
105

 Tex. Ins. Code Ann. § 542.057.  
106

 Supra note 103.  150 S.W.3d at 426.  
107

 See, DeLaGarza v. State Farm Mutual Automobile Ins. 

Co., 175 S.W.3d at 33.  
108

 Supra note 103.  150 S.W.3d at 426.  
109

 Tex. Ins. Code Ann. § 541.060(a)(6).  
110

 Brainard v. Trinity Universal Ins. Co., 216 S.W.3d 809 

(Tex.2006).  
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following the entry of an underlying judgment on 

third-party negligence establishing the level of 

damages (which thusly demonstrates whether or not an 

underinsured status situation actually exists). 

Accordingly, it appears clear that an insurer’s 

argument that a release is warranted in first-party UIM 

settlements has lost all validity. In short—no judgment 

equals no exposure for extra-contractuals, equals no 

release. 

Notwithstanding the Brainard decision, it is likely 

that most insurance companies will continue to ask for 

a release in first-party cases merely because most 

adjusters are conditioned to get a release any time they 

can. Of course, also contributing to the continuation of 

this practice are the many plaintiff attorneys who allow 

their clients to sign these releases without hesitation. 
 

B. Releases in Friendly (Non-Adversarial) Suits 

In cases where the plaintiff is a minor, lunatic, 

idiot or person non compos mentis, defendants 

oftentimes deem it wise to work with plaintiff’s 

counsel (in an agreed, non-adversarial way) to promote 

the filing of a lawsuit within which to seek the shelter 

of a judgment to estop later suits. This procedure is 

colloquially referred to in many jurisdictions as the 

friendly suit.
111

 When approved by a court in such 

situations, the judgment is forever binding and 

conclusive upon the minor, lunatic, idiot or person non 

compos mentis.
112

 

But a judgment in such a situation is still a 

judgment. As such, the execution of settlement 

agreements and releases of liability are generally not 

appropriate. Why? Consider this: After a jury trial with 

a verdict and judgment in favor of the plaintiff, does 

the plaintiff execute a release? Certainly not. The 

analysis here is the same. A friendly suit is a lawsuit, 

and once judgment is entered it is res judicata that the 

defendant may rely upon through the time honored 

principles of estoppel—barring subsequent suits by the 

plaintiff against the defendant. Cases that speak of the 

legitimacy of a release following entry of a judgment 

in a friendly suit are likely referring to the issuance of 

release of judgment once the insurer pays and satisfies 

same—a receipt, if you will.
113

 This analysis makes 

sense because a judgment is a judgment is a 

judgment—that is, there is no technical or legal 

distinction between a judgment issued by agreement or 

one rendered following a full blown trial on the merits. 

Nevertheless, it is likely that the prevalent practice 

of obtaining settlement agreements in friendly suits 
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will continue to some degree. In such cases the 

plaintiff’s counsel would be well advised to be on the 

lookout for indemnity or other obligations flowing to 

the next friend—usually the parent. This can happen in 

the case of future medical, for which a parent would 

not ordinarily be liable. In such cases, it is wise to ask 

the court to approve the agreement subject to limitation 

of further next friend exposure. 
 

XIII. SATISFACTION OF DAMAGES vs. 

RELEASE OF CLAIMS 

From the plaintiff’s perspective it is important to 

be watchful for language in a settlement agreement 

which could have an adverse effect upon future or 

continuing claims with other possible defendants. This 

is so due to application of the one satisfaction rule, 

which prohibits a plaintiff from obtaining more than 

one recovery for the same injury.
114

 Put simply, “a 

claimant in no event will be entitled to recover more 

than the amount required for full satisfaction of his 

damages.”
115

 Moreover, whether or not the rule applies 

is determined by the injury, not the cause of action.
116

 

“There is a difference between satisfaction of 

damages and a release of claims. A satisfaction is an 

acceptance of full compensation for the injury 

[whereas] a release is a surrender of the cause of 

action….”
117

 Accordingly, a settlement agreement with 

Defendant A that recites a complete satisfaction of 

damages, is not only discoverable by, but is also 

potentially a shield to liability for, Defendant B. 

A corollary to this can be found in situations 

wherein there is only one defendant, but two or more 

available liability insurance policies. The alert attorney 

should never give a release to the defendant until all 

policies have been reached (to the extent warranted by 

the facts) lest the second insurer refuse to provide 

coverage citing their insured’s prior release. 
 

XIV. PRESERVING ABILITY TO STRUCTURE 

THE SETTLEMENT 

Oftentimes it is in the plaintiff’s best interests to 

structure a settlement through the use of an annuity. 

However, this is not always known at the time the 

release is negotiated. A skillful plaintiff’s lawyer will 

add a single phrase to a settlement agreement that 

preserves the plaintiff’s ability to invoke this financial 

planning tool, should it prove beneficial. Best of all, 

there is no downside to the defendant, so agreement 
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should not be hard to come by. Here is the language 

you are looking for: 
 

…the Defendant agrees to pay to Plaintiff, 

or Plaintiff’s designee, the sum of… 
 

XV. SURPLUS LANGUAGE 

If we could print out all of the “standardized” 

release forms in the files of all insurers and defense 

attorneys we would likely decimate many forests. In 

order to help save paper (and because it makes sense) 

we might take our drafting scalpel to some other hard 

to kill gems. 
 

A. Reservation of Claims Language 

This clause is being used with more and more 

frequency: 
 

The defendant expressly reserves his 

rights to pursue his legal remedies, if any, 

against Plaintiff, his heirs, executors, 

agents and assigns. 
 

This language has no legal effect.  Settlement 

agreements are not subject to the compulsory 

counterclaim rules, as are lawsuits. If the case is in suit, 

then such claims would have to be made. If the case is 

not in suit, then the defendant’s claims aren’t affected 

anyway. The settlement agreement will speak for itself 

about what it does or does not release—and putting this 

language in a release doesn’t make it any more or less 

so. Furthermore, settlement agreements are usually 

only signed by the plaintiff, making this clause read 

more as a ratification of a concept than an actual 

reservation of rights and as such is unnecessary 

language which is best deleted. 
 

B. Fraud Warning Language 

Another clause which is making more frequent 

appearances is: 
 

THE FOLLOWING APPEARS FOR 

YOUR PROTECTION: The law provides 

that any person who knowingly presents a 

false or fraudulent claim for the payment 

of a loss is guilty of a crime and may be 

subject to fines and confinement in state 

prison. 
 

There is no legitimate rationale whatsoever for 

including this language in a release or settlement 

agreement. Its inclusion is certainly not a prerequisite 

to enforcing criminal remedies—the law is the law, and 

reciting it in a settlement agreement does nothing to 

affect it. In times gone by it is likely that this clause 

came into being as a well-intentioned reminder. 

However, when used today in a less than arm’s length 

transaction this clause more closely resembles a scare 

tactic—an ill considered attempt to intimidate timid 

plaintiffs. In this author’s opinion the clause has no 

place in modern settlement negotiation between 

attorneys or learned adjusters. 
 

C. Discussions with Counsel Language 

Here is another clause which appears in differing 

formats with some frequency: 
 

Releasor warrants and represents that he 

has discussed this settlement and release 

with his attorney and that his attorney has 

fully explained the meanings and 

consequences of this agreement. 
 

Such language is an improper intrusion into the 

sanctity of attorney-client confidentiality. What is, or is 

not, discussed between client and attorney is 

privileged. Further, requiring such language either 

forces such a conversation to occur, or alternatively 

means that the release will contain a false recitation of 

facts. Either is inappropriate. However, if push comes 

to shove, a more palatable version that may satisfy the 

goals of the Releasee may look something like this: 
 

Releasor agrees that he has had the 

opportunity to consult with counsel of his 

choice regarding the ramifications of 

signing this release. 
 

D. Doubtful Claims Language 

The word doubtful has been given a fair amount 

of lip service by courts of old in the realm of 

sufficiency of consideration to describe, as a legal 

concept, the fact that a right compromised by 

settlement need not be a present interest, or indeed an 

actual interest at all. Instead, the justness of the dispute 

need only exist in the mind of the party asserting 

liability.  For further, see section III, supra. 

However, a modern use of the word doubtful in a 

settlement release has zero legal efficacy, and instead 

serves only to potentially color the state of mind of the 

one releasing his or her cause(s) of action. Here is the 

standard language which appears in many proposed 

release documents: 
 

It is understood and agreed that this 

settlement is a complete compromise of a 

doubtful and disputed claim, as to both 

liability and the nature and extent of any 

damages. 
 

In Texas, the modern genesis of this language 

appears to be an insurance unfair settlement practices 

statute, wherein it is deemed inappropriate for an 

insurer to undertake “…to enforce a full and final 

release of a claim from a policyholder when only a 

partial payment has been made, unless the payment is 

in compromise settlement of a doubtful or disputed 

claim.”
118

 This, of course, deals only with first-party 

                                                 
118

 Tex. Ins. Code Ann. § 541.060(a)(6).  



Settlement Releases:  You Want Me To Sign What?!  

 

22 

insurance dealings, not the typical third-party 

settlements for which settlement agreements are 

routinely drafted. But even then, there is no 

requirement that a written agreement recite that the 

claim is doubtful. A look at the dictionary definition is 

helpful: 
 

Doubtful— 

“Giving rise to doubt or suspicion; of 

questionable reputation.  Implies 

strong uncertainty as to the 

probability, value honesty, validity, 

etc. of something.”
119

 
 

Insisting, or allowing, this language into 

settlement agreements degrades the sanctity of the 

legal profession in this author’s eyes. Merely because a 

defendant doesn’t like, or agree with, a lawsuit does 

not make that claim a doubtful one. Of course, asking 

someone to aver to an untrue statement as a 

prerequisite to paying damages is not appropriate. A 

proposal: It is high time to retire this moniker from 

settlement releases. 
 

E. No Outstanding Liens Warranty 

The line between what is a lien and what is a 

subrogation interest is being blurred, perhaps 

intentionally, by courts on an increasing basis. 

Accordingly, it is more important than ever for a 

cautious litigator to evaluate precisely his duties in this 

regard. Some beasts which began life as merely a 

subrogable interest pursuant to contract have posed as 

liens for so long that courts are starting to believe it. A 

great example is how provisions of ERISA self-funded 

employee welfare benefit plans have leaped their banks 

to now concern even those not in privity with the plan 

itself. Further, at least one high court has told us that 

there is more to subrogation than meets the eye, 

pointing out that those arising from contract are far 

different from those arising in equity.
120

 

Nevertheless, here is one clause that seems to 

creep its way into many releases: 
 

Releasor warrants and represents that 

there are no outstanding liens or 

subrogation interests. 
 

But what is wrong this this if it is true? Because 

this clause is almost always coupled with some version 

of this little nugget elsewhere in the release: 
 

Releasor acknowledges that Releasee has 

relied upon every warranty and 
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representation in this agreement in 

making its decision to settle this claim. 
 

If the plaintiff misses just one item, perhaps an 

unknown doctor bill floating around, then you may 

have just created a potential fraud in the inducement 

claim and have given birth to an unintended way to 

avoid the settlement. One way to address this is to 

change “…there are no outstanding liens…” to “there 

are no known outstanding liens….” 

But an even better way to address this is to simply 

spell out all known liens and how they will be satisfied, 

and then scrap this clause. After all, what a defendant 

really cares about are liens at law—not common law 

subrogation interests. So why not bring them into the 

light and deal with them in an above board manner 

with the defendant? But unintentionally agreeing to a 

broad stroke warranty can only invite problems, 

sometimes for years to come. 
 

XVI. CLOSING PLEADINGS 

Once the settlement is done, any lingering lawsuit 

needs to be closed, but by what mechanism? The 

simplest and cleanest for all parties concerned is for the 

person claiming relief to simply abandon his or her 

claims—permanently. The favored document is the 

Nonsuit with Prejudice. Called a Motion for Nonsuit by 

some, and a Notice of Nonsuit by others, this 

mechanism is clean and requires nothing further than a 

simple statement from the party holding the cause of 

action. Doing so forever estops the plaintiff’s ability to 

re-allege the same causes of action against the same 

defendant. Even better, the nonsuit is effective as soon 

as it is filed.
121

 The civil rules in Texas say clearly that 

this is a unilateral action and that an order of the court 

is not necessary.
122

 Nevertheless, as if to prove the 

adage that appellate courts have never met a rule that it 

didn’t take exception with, there is Texas case law 

which holds that appellate timetables do not begin until 

the trial court issues an order of nonsuit.
123

 For this 

reason one author is of the opinion that it is wise to 

insist upon a trial court order granting the nonsuit,
124

 

even though the court itself has no discretion to deny 

it.
125

 

Yet, another method of closing settled cases is 

gaining in popularity among defense attorneys—

seeking to obtain (what amounts to) an Agreed Take 

Nothing Judgment. This practice has neither a 
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beneficial nor detrimental effect upon the party being 

released, making its prevalence of use somewhat of a 

mystery. But whether there is a detrimental effect to 

the plaintiff is certainly a point worth arguing. The 

same reasons apply here which would apply to why a 

plaintiff should not agree to use the word doubtful in a 

release (see section XV(D), supra). 

Take nothing judgments recite, as a matter of 

form, that the plaintiff is entitled to nothing. When 

coupled with a previous payment which has actually 

occurred, that may be technically true. But without the 

settlement agreement appearing of record in the court’s 

file (which rarely happens), an epidemiological review 

at the courthouse will record this as a loss, and possibly 

a non-meritorious filing, on the part of the plaintiff. 

When plaintiff’s counsel is faced with defense 

counsel’s insistence upon obtaining a written 

judgment, he/she should counter-insist that such a 

judgment recite the actual facts—that a compromise 

was had because the defendant paid the plaintiff money 

and that there is nothing left for the court to adjudicate. 

Accordingly, it is hard to imagine why the parties 

would not instead agree to avoid judgments altogether 

and stick with the tried and true practice of utilizing 

nonsuits with prejudice. 

Lastly, an issue of timing comes up when filing 

closing pleadings. Ideally, all covenants and promises 

of the settlement agreement should have been 

performed and monies paid before closing the 

lawsuit—particularly where statutes of limitation have 

already expired. While it would be nice to count on all 

parties and attorneys to act in good faith, alas, human 

nature will not allow it to be so. 

By way of illustration, the author is aware of a 

case which was pending in a Harris County (Houston, 

Texas) district court before being settled in 2009. 

Documents were executed promising payment 

whereupon the plaintiff’s attorney dutifully signed an 

agreed take nothing judgment as requested (and 

drafted) by defense counsel. The judgment was signed 

by the court, but the money never came. Eventually the 

plaintiff’s attorney moved the court to enforce the 

settlement agreement. Amazingly, the defense 

attorney’s response was to direct the court to the take 

nothing judgment and argued that the plaintiff was now 

entitled to nothing—because the plaintiff’s lawyer 

signed the document agreeing to “take nothing.” The 

argument continued that the parol evidence rule 

prohibited the judge from looking beyond the agreed 

judgment at the underlying settlement agreement.  

Dishonorable, yes. Unethical, yes. Actually happened, 

yes. But the real shocker was that the judge actually 

took the matter under advisement! Happily the matter 

resolved—but only after the filing of a motion for new 

trial (luckily, still within the plenary power of the 

court). 
 

XVII. CONCLUSION 

While settlement agreements have the ingredients 

necessary to pit adversary against adversary in the 

throes of battle, they need not be so. In essence, what it 

takes is for both sides to stop and consider the other’s 

position, if only for a moment. To help achieve the 

chances of success one best-selling book suggests 

getting emotion out of the negotiation process using a 

method of principled negotiation based upon five 

propositions: 
 

 Separate the people from the problem; 

 Focus on interests, not positions; 

 Invent options for mutual gain; 

 Insist on using objective criteria; and, 

 Know your BATNA (Best Alternative 

To a Negotiated Agreement—or, what 

your fallback position will be if 

negotiation breaks down.)
126

 
 

Doing this not only brings order to the situation, 

but also inspires creativity in finding ways to draft 

around the concerns of everyone involved. This is what 

lawyers do, and to accomplish this with a smile is a 

testament to the honor of our profession. To make 

matters as smooth as possible, it is best that all of the 

issues set forth herein be discussed and agreed upon at 

the mediation, if there is one. Don’t assume you will be 

able to resolve disagreements at a later date. 

A plaintiff lawyer friend of mine famously begins 

every mediation by first hammering out the non-

monetary issues: whether the defense wants 

confidentiality, indemnity, etc. Only then does he 

allow a discussion of what might, or might not, be a 

sufficient dollar amount to settle. Great idea! Here’s 

the way I think of it: How can I agree to a price when 

I don’t yet know what the product for sale is? 
“But that’s the way we’ve always done it!” You 

will probably hear this from opposing counsel at some 

point. Many of us are so engrained in the “way it is 

done” that we have lost perspective of (or don’t care 

about) the legal analysis. Yet, we attorneys are to 

blame for allowing this to happen all around us—

Plaintiff and Defense position alike—making 

mumpsimuses of us all.
127

 

But evolution of the law and competent practice 

both demand that we rethink our misguided reliance on 

historical practices. Out with the old and in with the 

new, or something like that—particularly where ye 

olde boilerplate is concerned. Linguist and legal 
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typographer Matthew Butterick brilliantly defines 

boilerplate syndrome as “…the superstitious refusal to 

deviate from the form or substance of a document that 

was successfully used by another lawyer—usually 

sometime before the Carter administration.”
128

 How 

appropriate! 

The great jurist Oliver Wendell Holmes, Jr. put it 

this way: “The life of the law has not been logic; it has 

been experience.”
129

 What, then, does this maxim say 

about our profession if we are unwilling to learn from 

those past experiences? 
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Informed Client Consent Regarding Asset Investigation 
 

Our Client:  Sam Sample 

Case Number:  123456 

Date of Incident: 8/19/2013 

 

 

We have reached a point in negotiating your case where your input is vitally required.  We may 

be able to settle your case for the total sum of $10,000.00 by the Defendant’s insurance company 

to settle your case and all claims you may have against Defendant Dick Defendant arising out of 

this incident.  If you accept this amount and sign a release (as will be required by the 

defendant’s insurance carrier), you will never be able to get any more money from this 

defendant.  We feel obligated to inform you about an alternative to this procedure.  At your 

request we can order an Investigation of Assets regarding the above named defendant.  If you 

want us to, we will hire a private investigator of our choosing (unless you direct another) to 

determine if the defendant named above has assets that are worth more than the policy limits that 

have been offered. 

 

Just because a defendant is shown to have assets does not mean that you can collect them.  

If the investigation reveals assets that are attachable by the Court, the only way to attempt 

collection is to file a lawsuit and prosecute it all the way to a jury or judge verdict.  If this 

occurs, you will only be able to attempt collection of these attachable assets if your verdict is 

greater than the policy limits listed above.  Even then, there exists the possibility that the Court 

will determine that they are not attachable after all.  There is simply no easy way to determine 

this up front.  If we do prosecute the case through trial and verdict for you, it is certain that our 

expenses will increase.  Such expenses may, or may not, exceed the value of the collectible 

assets.  Of course, it is also possible that you may lose at trial or receive a verdict that is less than 

the insurance policy limits, which you have been offered.  Either way, it is possible that you 

will end up collecting less money than if you settle now for the policy limits offer.  Further, if 

you do order us to conduct an asset investigation, the cost will likely be in the hundreds of 

dollars range.  You will be responsible for paying this cost as an expense out of any funds 

collected in this case.  You should also be aware that sometimes assets exist that simply cannot 

be located.  Recent changes in the law relating to privacy have restricted the amount of asset 

information that can be obtained, even by a thorough and competent investigator.  Please 

remember that after incurring the cost of the asset investigation, it is highly possible that no 

collectible assets will be found.  There are pros and cons to ordering such an investigation and, 

ultimately, the decision is yours to make.  Naturally, we will be happy to conduct this search if 

you so direct us. 

  

One alternative to the asset investigation is to request that the defendant sign an affidavit stating 

whether or not he has any collectible assets.  There is no additional cost for us to request this on 

your behalf, but there is the always the risk that the defendant may not be truthful.  Another 

problem with this approach is that quite often the Defendant refuses to sign, or takes so long to 

respond that you may become frustrated. 
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After taking into consideration all of the above information and getting answers to all questions 

you may have, please select the option you prefer by initialing in one of the spaces below: 

 

___________ Realizing its limitations, I request that you conduct an asset  

    (Initial) investigation and add the cost of this investigation to my  

reimbursable expenses in this case. 

 

    --OR— 

 

___________ I request that you NOT conduct an asset investigation, but that 

     (Initial)  you instead request an affidavit of assets from the defendant. 

 

    --OR— 

 

___________ I request that you NOT conduct an asset investigation, and that 

     (Initial)  you NOT request an affidavit of assets from the defendant. 

 

 

By signing my name below, I affirm that I have read this document in its entirety and that I 

fully understand each and every provision in it, and the risks associated with each 

alternative.  I have been given the opportunity to ask an attorney of this firm ANY 

QUESTIONS I may have regarding it.  I understand that Wyatt Wright, LLC is only 

providing me my options and is in no way attempting to influence my decision one way or 

another.  I am fully informed and direct Wyatt Wright, LLC to follow my wishes in this 

regard as set forth on the line I have initialed, above. 

 

 

 

 

              

Date    Signature of Sam Sample 

 

 

 

              

Date    Signature of Wyatt Wright 

Attorney on behalf of Wyatt Wright, LLC 
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Estimate of Settlement Computations 
 

 

Our File No(s). _______________  Client Name: ______________________________ 

 

The following deductions from the gross settlement amount are approximate only.  The actual 

deductions may vary because of costs, bills, or items presently overlooked, not yet received, or 

not yet entered in our computer system.  However, this computation may help you, the client, in 

making the decision to tell us whether or not to settle your case.  All final calculations will be 

performed in accordance with the contract between us, and this writing shall not amend, modify, 

or alter our existing contract in any way. 

 

GROSS settlement amount offered: $____________________ 

 

Deduct attorney’s fee: $____________________  (_______%) 

 

Deduct costs and expenses: $____________________ 

 

Deduct advances to client: $____________________ 

 

Deduct liens: $____________________ 

 

Deduct LOP amounts: $____________________ 

 

Deduct subrogation amounts: $____________________ 

 

NET client recovery: $____________________ 

 

Deduct other bills authorized to pay: $____________________ 

 

Which leaves check for Client of about: $____________________ 

 

--------------------------------------------------------------------------------------------------------------------- 

 

Client’s direction to Wyatt Wright, LLC: 

 

I have received all the information I have requested from my attorneys.  I have exercised my 

independent judgment regarding whether to settle my case.  I believe that I should settle my case 

for the gross settlement now offered, above.  I authorize and direct my attorneys to accept the 

gross settlement now offered, above. 

 

 

__________________    ____________________________________ 

Date       Client Signature 
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Financial Planning Informed Client Consent Form 
 

Dear Client:  Sam Sample     Case No(s).  123456 

 

 Congratulations!  By this time you have likely approved of an arrangement that 

will settle your case once and for all and you will soon be receiving settlement funds.  

Along with receiving large sums of money to compensate you for your damages comes 

an increased need to be diligent and wise about how you spend it.  Managing large 

sums of money takes skill.  Regardless of whether you have decided to invest some of 

your money or not, the fact remains that you have signed a Settlement Memorandum 

directing us to pay a large sum of money directly to you. 

 

While we are not in the business of providing financial planning advice, we do 

recognize the importance of receiving it.  If you request, we would be happy to help put 

you in touch with a qualified financial advisor to discuss your situation and help make 

your money grow.  If we do provide you with the name of such an advisor, rest assured 

that we do not receive payment of any kind for doing so.  Also, if we do provide you 

with the name of such an advisor, you must understand that we do so solely as a 

courtesy to you and that we are making no representations or warranties about the 

quality or competency of the referral advisor’s services. 

 

At the very least, we strongly encourage you to find a competent financial 

advisor that you are comfortable with to discuss your situation. 

 

 By signing below, you are representing to Wyatt Wright, LLC that you 

understand the necessity of sound financial planning.  Further, having in mind all 

the dangers of receiving large sums of money, you are directing Wyatt Wright, LLC to 

distribute monies to you in accordance with the Settlement Memorandum that you 

have signed in this case. 

 

 

 

__________________    ____________________________________ 

Date       Client Signature 

 

 

__________________    ____________________________________ 

Date       Reviewing Attorney

 



 

 

April 24, 2014 

 

 

TO: (DEFENDANT’S LIABILITY INSURER) 

 

 
 

RE: Your Claim Number:  0987654321 

 Your Insured:   Randy Reckless 

 Your Policy Number:  12345678 

 Our Client:   Samuel Sample 

 Our Case Number:  449261 

Date of Incident:  7/1/2009 

 

Dear Sir or Madam: 

 

We represent Samuel Sample who sustained injuries in the above referenced incident as a result of another’s 

negligence.  Please acknowledge your receipt of this letter and either confirm or correct the information we have 

above.  This letter serves many purposes and addresses many topics—please take care to read the entire 

letter. 
 

Firstly: As payment for our fees, our client has assigned our law firm a portion of the eventual recovery.  

You are hereby notified that by virtue of this assignment, any settlement must be made through 

this office with our law firm as a payee unless otherwise instructed by us. 

 

Secondly: You are advised that, for purposes of §304.104 of the TEXAS FINANCE CODE, this letter 

constitutes written notice of our client’s claim for recovery of personal injury damages. 

 

Thirdly: We understand that your company is a responsible reporting entity under the MEDICARE, 

MEDICAID AND SCHIP EXTENSION ACT OF 2007 (MMSEA).  We know that you are required 

to: (i) determine if our client is entitled to Medicare benefits; and, if so entitled, (ii) to submit 

certain settlement information, including our client’s social security number, to the Center for 

Medicare Services.  In order to assist you in complying, we will be providing you with our 

client’s full name, social security number, and date of birth.  However, since federal law makes 

it clear that your reporting does not take place until “…after the claim is resolved…” [42 U.S.C. 

§1395y(b)(8)(C)], we will wait and provide you with this information at the end of this case 

along with any check drafting instructions. 

 

Fourthly: Since we will be disclosing our client’s social security number, as described above, we must 

insist that you provide us with a copy of your privacy policy, as it pertains to our client, which 

you are required to maintain (and provide) pursuant to §501.052 of the TEXAS BUSINESS AND 

COMMERCE CODE.  No social security number disclosure can occur until we receive a copy of 

this policy. 

 

Fifthly: If you have previously obtained our client’s social security number (from any source, including 

from our client) then you are directed to destroy it and refrain from using it for any purpose 

whatsoever, except as authorized by us in writing.  All remedies for unauthorized use of our 

client’s social security number will be vigorously pursued. 

 



We look forward to working with you on this case.  It is always a pleasure to deal with professionals, such as 

your company. 

 

Sincerely, 

 

 

 

 

John Q. Counsel 

Attorney at Law

 



 

April 24, 2014 

 

 

TO: (DEFENDANT’S LIABILITY INSURER) 

 

 
 

RE: Your Claim Number:  0987654321 

 Your Insured:   Randy Reckless 

 Your Policy Number:  12345678 

 Our Client:   Samuel Sample 

 Our Case Number:  449261 

Date of Incident:  7/1/2009 

 

Dear Sir or Madam: 

 

As you know, Samuel Sample was involved in an automobile collision with personal injuries, as referenced 

above.  Please let this letter serve as notice that we will handle all aspects of this uninsured/underinsured 

motorist claim, P.I.P. claim, Med Pay and other claims under the policy.  

 

You are advised that, for purposes of §304.104, Texas Finance Code, this letter constitutes written notice of our 

client’s claim for recovery of personal injury damages. If there are any forms for making claims under any 

applicable insurance policies that you need our client to fill out or sign, please forward those to us immediately.  

 

Any prior assignment of benefits forms or declarations signed by Samuel Sample are hereby revoked and 

void, even if said assignments claim to be “irrevocable.” If you assert that the insured(s) does not have personal 

injury protection coverage or uninsured/underinsured coverage on the policy, please forward a copy of the 

signed rejection form. Advise us immediately, in writing, if you need additional proof of loss, or any other 

information.  Finally, please forward a copy of the declarations page or other proof of the amounts of insurance 

available. 

 

Please provide us with the name of the adjuster assigned to this case so that we can forward all information as 

soon as it is received. All future communications and payments regarding this matter should be forwarded to us. 
 

Sincerely, 

 

 

 

 

John Q. Counsel 

Attorney at Law

 



 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

October 8, 2007 
 
To: (Plaintiff’s UIM Carrier) 
 
RE: Your Claim Number:  068541609 
 Your Policy Number:  18808559 
 Your Insured:   Sam Sample 

Our Client:   Sam Sample 
 Our Case Number:  123456 

Date of Incident:  5/29/2006 
 
Dear Mr./Ms. Adjuster: 
 

On October 3, 2007 I sent you a letter requesting written permission to settle our client’s 
underlying liability claim for an amount within the tortfeasor’s limits.  You then sent me a letter refusing 
to provide that permission to settle.  I hope that after reading this letter you reconsider your position. 

 
There is only one legitimate reason for you to withhold permission to settle, and that is if 

you will be pursuing the personal assets of the underlying tortfeasor.  You cannot, however, 
casually assert that assets exist and then refuse to give permission to settle.  Effectively, you are 
saying that your insured (our client) must act as your company’s collection agent.  This is 
contrary to the UIM policy and contrary to applicable law. 

 
Our client has no plans to pursue the assets of the third-party tortfeasor.  Instead, our 

client is ready to settle the underlying case for the policy limits and then pursue the remainder of 
his recovery through his UIM claim with your company.  If you want to pursue the assets of the 
tortfeasor, you are welcome to do so.  You cannot, however, hold our client’s claim hostage in 
the interim.  Such action would be a violation of your duty of good faith and fair dealing to your 
insured.  Accordingly, if you want to pursue the assets of the third-party tortfeasor, the following 
needs to occur: (i) you must indemnify our client for the underlying liability limits, which are 
$30,000.00; and, (ii) you must evaluate and pay our client’s UIM claim without delay. 

 
If you refuse the above, our client requests that you provide to him – as your insured – 

your complete and written response to the following within 5 days of the date of this letter: 



a. full explanation and list of all reasons this permission to settle  is being withheld; 
b. a description of your plans to pursue any alleged additional resources or assets of 

the underlying tortfeasor (including date of filing and attorney that will be hired), 
or alternatively, confirmation of your refusal to hire counsel and file suit against 
the underlying tortfeasor for his assets; 

c. confirmation that your intention is to prevent your insured from settling his 
liability claim, which is IN your company’s best interests and AGAINST your 
insured’s best interests; 

d. confirmation that none of the recovered assets will be going to your insured; and, 
e. an explanation of how making your insured wait to recover the liability limits 

while your company pursues assets to its own benefit is not a violation of your 
duty of good faith and fair dealing. 

 
I don’t want there to be any confusion on this point:  These responses are being 

demanded so that we can evaluate the strength of a first-party lawsuit against your company.  
This letter will be Exhibit “A” in such a lawsuit, and your responses will be Exhibit “B.”  Take 
care to keep your insured’s interests in mind as you respond. 

 
I await your written response. 

 
Regards, 
 
 
 
 
Wyatt Wright 



Letter to UIM carrier regarding their demand for a signed release—Version 1 
 

 

April 7, 2006 
 

 

TO: (PLAINTIFF’S INSURER) 

 

 

RE: Your Claim Number:  0987654321 

 Your Insured:   Randy Reckless 

 Your Policy Number:  12345678 

 Our Client:   Samuel Sample 

 Our Case Number:  449261 

Date of Incident:  7/1/2009 

 

Dear Ms. Adjuster: 

 

Thank you for your fax earlier today wherein you attached a Receipt, Release and Trust 

Agreement for my clients to sign. 

 

You have been pleasant to work with, and apparently well intentioned.  However, please be 

advised that my client has no obligation whatsoever to sign a release as to your company.  This is 

a first-party claim, not a third-party claim.  As such, your company’s duty is to evaluate the 

damages payable under the policy, and then to tender that amount.  Negotiation of this duty is 

not proper. 

 

Even more bizarre is the proposition that my client act in a fiduciary capacity as a trustee for 

your company in some regard.  Where is the proposed consideration for her performing this extra 

duty?  Furthermore, my client declines to undertake such a role.  Her obligations remain those 

outlined in the underlying UIM contract, and nothing more. 

 

Please immediately forward the payment to us as previously detailed.  Upon unconditional 

receipt we will non-suit our client’s previously filed lawsuit against your company. 

 

Regards, 

 

 

 

John Q. Counsel 



Letter to UIM carrier regarding their demand for a signed release—Version 2 
 

 

December 10, 2007 

 
 

TO: (PLAINTIFF’S INSURER) 

 

 

RE: Your Claim Number:  0987654321 

 Your Insured:   Randy Reckless 

 Your Policy Number:  12345678 

 Our Client:   Jane Doe 

 Our Case Number:  449261 

Date of Incident:  7/1/2009 

 

Dear Ms. Adjsuter: 

 

I am writing in response your company’s refusal to settle Jane Doe’s underinsured 

motorist claim unless she agrees to sign a Release of Claims.  This is improper and will be 

addressed below. 

 

On November 21, 2007, I forwarded the full underinsured motorist demand package to 

your company providing it with everything it needed to evaluate the underinsured motorist claim 

of Jane Doe.  Her serious injuries were clearly in excess of the available insurance limits 

provided by your company.  Your company agreed that the serious injuries sustained by Jane 

Doe were worth more than her available insurance coverage of $250,000.00 with your company 

and offered the full underinsured motorist policy limits on December 5, 2007.  On December 7, 

2007, once again you left a voicemail message tendering the full policy limits and indicating that 

your company would be requiring a Release be signed.   I then spoke to you on December 7, 

2007 and informed you we would not be signing a Release because this is a contractual claim 

and each side’s duties are governed and required by a contract.  There is no Release to be signed 

by either side for doing what the contract requires them to do.  Ms. Doe has done what the 

insurance policy required (paid premiums and submitted the necessary information).  She didn’t 

require a Release from your company when she performed her obligations under the contract 

(paying her premiums).  But somehow your company feels it is entitled to re-write the contract 

and require one from her. 

 

It is clear that the deadlines imposed on your company by the contract and by the Texas 

Insurance Code began to run on December 5, 2007 – the day the policy limits were offered.  

Accordingly, the Texas Insurance Code and the insurance contract required your company to pay 

the claim within 5 business days of December 5, 2007.  Accordingly, payment must be issued by 

December 12, 2007. 

 

In regards to your company’s requirement of a Release by Jane Doe: 

 

1. The offer of the policy limits has been conditioned upon Mrs. Doe signing a Release.  



2. The Release requires Ms. Doe to release your company “from any and all claims…under 

the policy.”  It also requires Ms. Doe to release your company and “its subsidiaries and 

affiliates” - which Ms. Doe does not even have a claim against). 

3. It requires Ms. Doe to release, acquit, and forever discharge your company from any and 

all past, present and future claims, rights, counts causes of action, obligations, and 

demands under the statutory or common law, based upon “any act” of your company in 

the handling or disposition of this claim related demands, lawsuits or requests for 

insurance coverage, including “but not limited to” breach of contract, breach of the duty 

of good faith and fair dealing, common law bad faith, statutory bad faith, breach of 

statutory duties, actual or constructive fraud, “intentional misrepresentation,” 

constructive misrepresentation, negligent misrepresentation, and actual or constructive 

breach of fiduciary duty. 

 

This is completely improper and is a violation of the Texas Insurance Code and the 

insurance contract.  Please be advised that Ms. Doe will not sign this Release as it is not required 

under the terms of her contract of insurance with your company.  This is a contractual matter 

where the insurance contract requires your company to pay the policy limits upon presentment of 

a valid claim.  The insurance code (and case law interpreting same) makes it clear it is a violation 

for an insurance company to require a Release of any other cause of action in order to get 

benefits validly owed under the contract.  The insurance contract does not require a Release.  The 

contract outlines the duties of the parties.  Ms. Doe has fulfilled her duties.  She has never once 

presented a claim against you for any extra- contractual or bad faith causes of action.  Now your 

company wants to say “we will fulfill our duties as long as you give us a Release.”  This is a 

contract that outlines what each side is required to do.  A Release is not part of the contractual 

duties, and the Insurance Code makes it clear that requiring a Release of all obligations under the 

policy in return for paying a valid and owed claim is a violation.  Your company is even trying to 

require a release from any intentional conduct before it will pay what it owes under the policy.  

Not only is it wrong, and a violation of Texas law, you should be ashamed of yourself for even 

trying this with this woman in her time of need. 

 

If you refuse to withdraw your requirement of a signed Release, Jane Doe is requesting 

(as an insured of your company to whom you owe a duty of good faith and fair dealing) the 

following information from your company in writing: 

 

1. Do you agree that the value of Ms. Doe’s injury claim exceeds the total amount of the 

underlying liability policy limits of $20,000.00? 

2. If you do not agree to #1 above, please state what you feel the value of Ms. Doe’s injury 

claim is. 

3. Do you agree that the value of Ms. Doe’s underinsured motorist bodily injury claim 

exceeds the total amount of the underlying liability limits ($20,000.00), the med pay 

limits of $5,000.00, the PIP limits of $2,500.00, and the underinsured  motorist policy 

limits of $250,000.00? 

4. If you do not agree to #3 above, please state what you feel the total value of Ms. Doe’s 

injury claim is. 

5. Do you agree that the total value of Ms. Doe’s bodily injury claim exceeds $277,500.00? 



6. If you do not agree to #5 above, please state what you feel the total value of Ms. Doe’s 

injury claim is. 

7. Please verify in writing that you have extended an offer of the uninsured motorist policy 

limits of $250,000.00 but the offer is contingent upon the signing of a Release, and that 

you will withhold the $250,000.00 until Ms. Doe signs the Release previously forwarded. 

8. Please verify that you previously forwarded the PIP benefits of $2,500.00 to Ms. Doe 

without the requirement that she sign a Release. 

9. Please verify that you previously forwarded the MedPay benefits of $5,000.00 to Ms. 

Doe without the requirement that she sign a Release. 

10.  Please provide all reasons, in writing, that you are refusing to provide Ms. Doe with her 

full uninsured motorist bodily injury policy limits unless she first signs a written Release. 

 

Please keep in mind that Ms. Doe is requesting your response to all of these issues in 

writing, and within 5 days.  She also expressly rejects your requirement to release your company 

in return for it fulfilling its contractual obligations.  If the funds are not tendered to Jane Doe by 

the 5th business day (December 12, 2007), we will be pursuing a claim against your company for 

breach of contract, breach of the duty of good faith and fair dealing, breach of the Insurance 

Code, intentional infliction of emotional distress, misrepresentation, and fraud.  Please be 

advised that we will be seeking all penalties imposed under the Insurance Code including the 

18% penalty, treble damages, and attorney’s fees.  My hourly rate is $450.00.  For each minute I 

put in this case after December 12, 2007, we will hold your company responsible.  These fees 

will quickly add up, but I am putting you on notice now so you cannot complain later about the 

high attorney’s fees you could have stopped here and now. 

 

Jane Doe has a permanently impaired and disfigured foot and is facing extensive 

financial difficulties.  Your actions are causing her a great deal of mental anguish, and distress.  

She is in need, and now her own insurance company is trying to play hardball with her.  You 

have accepted premiums and are now refusing to comply without strings attached.  Even for a 

big business, this is unconscionable.  You should be ashamed of yourself, and I will not allow 

this to occur.  I suggest you seek legal counsel on this, and that you seek it before December 12, 

2007.  Every day that goes by beyond December 12, 2007 without your company withdrawing 

its requirement for a Release by Jane Doe we will take it as intentional and knowing conduct by 

your company. 

 

Very truly yours, 

 

 

 

John Q. Attorney 
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