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Tips for Optimal Quality

Sound Quality

If you are listening via your computer speakers, please note that the quality 
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Viewing Quality

To maximize your screen, press the F11 key on your keyboard. To exit full screen, 
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Continuing Education Credits

In order for us to process your continuing education credit, you must confirm your 

participation in this webinar by completing and submitting the Attendance 
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A link to the Attendance Affirmation/Evaluation will be in the thank you email 

that you will receive immediately following the program.

For additional information about continuing education, call us at 1-800-926-7926 
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Program Materials

If you have not printed the conference materials for this program, please 

complete the following steps:

• Click on the ^ symbol next to “Conference Materials” in the middle of the left-

hand column on your screen.  

• Click on the tab labeled “Handouts” that appears, and there you will see a 

PDF of the slides for today's program.  

• Double click on the PDF and a separate page will open.  

• Print the slides by clicking on the printer icon.
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NON-ECONOMIC 

DAMAGES

How to formulate and 

Maximize Your Damages

Jack P. Burden

jburden@backuslaw.com



YOU HAVE CREDIBILITY WITH THE 

JURY

 DURING OPENING ARGUMENTS YOU KEPT YOUR 

PROMISE THAT THE EVIDENCE WOULD SHOW….
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FORMULA TO 

ACHIEVING 

NON-

ECONOMIC 

DAMAGES
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MULTIPLY  YOUR SPECIAL 

DAMAGES

The multiplier approach is most common among trial 

attorneys and insurance companies regarding settlement.  

This approach involves adding up all the special 

damages and multiply those by a number between 1.5 

on the low end, and 4 or 5 on the high end.
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WHAT TYPE OF INJURIES GET MORE 

NON-ECONOMIC DAMAGE?

Permanent injuries such as leg injury(s) that causes changes 

in a person’s gait(limp), brain damage (TBI), burns, facial 

or noticeable scarring, STD’s and continued medical care 

will receive the higher multiplier;

Soft tissue, i.e. back sprains, strains, etc., are on the lower 

spectrum of the multiplier. 
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PER DIEM METHOD

This method of calculating pain and suffering 

is called the "per diem" method. "Per Diem" 

aka "per day.”  This calculation reflects 

seeking a certain dollar amount for every day 

the Plaintiff had to live with the pain caused 

by your accident.
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A DAY IN THE LIFE ARGUMENT 30 

YEARS

This Photo by Unknown Author is licensed under CC BY-SA
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https://en.wikipedia.org/?title=1990s
https://creativecommons.org/licenses/by-sa/3.0/


REVIEW THE EVIDENCE

JURY INSTRUCTIONS PROVIDE THE 
ROAD MAP

EMOTIONS! EMOTIONS! EMOTIONS!

AVOID LOOKING GREEDY

WHETHER THE PLAINTIFF IS 
SYMPATHETIC OR DISTRUSTED

REALLY INJURED OR MALINGERING

WHETHER DEFENDANT LIED OR DID 
NOT TAKE THE ACCIDENT SERIOUSLY

HOW JURORS 

MAKE DAMAGES 

DECISIONS?

12



1.5X-5X THE SPECIAL DAMAGES FOR 
PAIN AND SUFFERING

SOFT TISSUE INJURY, I.E. SPRAIN 
STRAIN OF THE BACK, JOINTS

PERMANENCY OF INJURY, I.E. 
SCARRING, BURN VICTIM, LIMP, 

LOSS OF EYE SIGHT,  WHEEL CHAIR 
BOUND, ETC.

WRONGFUL DEATH CASE

CHILDREN AND ELDERLY

HOW JURORS 

MAKE DAMAGES 

DECISIONS?
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• VOIR DIRE - FIND THE RIGHT JURY FOR YOUR THEME;

• EFFECTIVE OPENING STATEMENT - PROVIDE A CLEAR 

ROAD MAP;

• BUILD A CONNECTION WITH YOUR CLIENT AND THE JURY 

(have the client present at all times and introduce to jury at the 

beginning)

• EMOTION, EMOTION, EMOTION! (introduce photographs, 

videotapes, family cards and memorabilia into evidence);
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THE TRIER OF FACT CAN GIVE US 

MUCH AS THEY WANT

This Photo by Unknown Author is licensed under CC BY-NC-ND
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http://ortizalmonacid.blogspot.com/2017/04/peliculas-sobre-abogados-y-juicios.html
https://creativecommons.org/licenses/by-nc-nd/3.0/


No definite standard or method of calculation is prescribed by law by

which to fix reasonable compensation for pain and suffering. Nor is the

opinion of any witness required as to the amount of such reasonable

compensation. Furthermore, the argument of counsel as to the amount of

damages is not evidence of reasonable compensation. In making an award for

pain and suffering, you shall exercise your authority with calm and reasonable

judgment and the damages you fix shall be just and reasonable in the light of

the evidence. NEV J.I 10.05
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BRINGING HOME THE THEME OF 

PAIN AND SUFFERING

1. MEDICAL EXPERT;

2. VOCATIONAL EXPERT;

3. TREATING PHYSICIAN;

4. PHYSICAL THERAPIST;

5. DIRECT TESTIMONY OF PLAINTIFF;

6. TESTIMONY OF LAY WITNESS (FAMILY MEMBERS, FRIENDS).
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MAXAMIZING 

PAIN AND 

SUFFERING

 PHOTOGRAPHS OF BEFORE AND 

AFTER OF PLAINTIFF IF 

CATASTROPHIC INJURY INVOLVED;

 PHOTOGRAPHS OF INJURY AND SLOW 

HEALING PROCESS;

 VIDEO OF PHYSICIAL THERAPY
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LET PHOTOS MAKE 

YOUR ARGUMENT

This Photo by Unknown Author is licensed under CC BY-ND
This Photo by Unknown Author is licensed under CC BY-SA
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https://www.lawyersandsettlements.com/features/car_accidents/car-crashes-auto-accident-accidents-2.html
https://creativecommons.org/licenses/by-nd/3.0/
http://son-of-encouragement.blogspot.com/2013/09/dont-wait-for-death-bed-moment-to-say.html
https://creativecommons.org/licenses/by-sa/3.0/


BEFORE ACCIDENT PHOTOS OF 
PLAINTIFF LIFESYLE DURING CLOSING

This Photo by Unknown Author is licensed under CC BY

This Photo by Unknown Author is licensed under CC BY-NC-ND
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http://www.choosehelp.com/topics/addiction-treatment/creating-balance-and-life-satisfaction-a-23-question-diagnostic-tool-to-identify-what2019s-missing-from-your-life
https://creativecommons.org/licenses/by/3.0/
https://flickr.com/photos/nathaninsandiego/5329096956
https://creativecommons.org/licenses/by-nc-nd/3.0/


PRESENT STATE OF INJURY

This Photo by Unknown Author is licensed under CC BY-NC

This Photo by Unknown Author is licensed under CC BY-NC-ND
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http://www.liberties.eu/en/news/lithuania-lack-of-inclusive-education
https://creativecommons.org/licenses/by-nc/3.0/
http://anneshaganguly.blogspot.com/2013/05/there-are-many-who-hurt-but-few-who.html
https://creativecommons.org/licenses/by-nc-nd/3.0/


DEFENSIVE PERSPECTIVE CAPPING 

PAIN AND SUFFERING

 PRE-TRIAL MOTIONS;

 TREAT THE DAMAGES FIRST DURING CLOSING ARGUMENTS;

 PLAINTIFF IS NOT SYMPATHETIC AND SHOULD BE DISTRUSTED;

 MALINGERING;

 PLAINTIFF LIED ABOUT PRE-EXISTING CONDITION OR DID NOT TAKE 
THE ACCIDENT SERIOULSY AT FIRST

 LAY THE GROUND WORK AT TRIAL TO MINIMIZE DAMAGES;

 Expert Testimony, i.e. IME, medical record review; his own doctors;

 Voir dire: showing acts he claims he couldn’t do

 Social media:  Living life at fullest
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USE PRE-TRIAL MOTIONS TO 

YOUR ADVANTAGE

 Requirements of Rule 26(a)(1)(A)(iii)
The damages disclosure provision of Rule 26 
provides in pertinent part:



 [A] party must, without awaiting a discovery request, 
provide to the other parties . . . a computation of each 
category of damages claimed . . . [and] make 
available for inspection and copying . . . the 
documents or other evidentiary material, unless 
privileged or protected from disclosure, on which each 
computation is based, including materials bearing on 
the nature and extent of injuries suffered[.]
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REQUIREMENTS OF RULE 

26(A)(1)(A)(III)

 REQUIRES COMPUTATION SUPPORTED BY 

DOCUMENTS;

 MAKE  SUPPORTING DOCUMENTS AVAILABLE TO 

OPPOSING COUNSEL BEFORE TRIAL;

 MUST TIMELY SUPPLEMENT OR CORRECT THE 

COMPUTATION BEFORE TRIAL;

 COMPUTATION OF MUST BE SPECIFIC NOT 

OVER GENERALIZED OR A LUMP SUM AMOUNT
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PERSONAL INJURY 
LITIGATION: NON-ECONOMIC 

DAMAGES

James K. Theisen

Hupy and Abraham

jtheisen@hupy.com

779.221.3657

mailto:name@email.com


Considerations for Hiring Expert Witnesses

I. Introduction on Experts

Illinois Supreme Court Rule 213(f)

(2) Independent Expert Witnesses. An "independent expert witness" is a person 

giving expert testimony who is not the party, the party’s current employee, or the 

party’s retained expert. For each independent expert witness, the party must 

identify the subjects on which the witness will testify and the opinions the party 

expects to elicit. An answer is sufficient if it gives reasonable notice of the 

testimony, taking into account the limitations on the party’s knowledge of the 

facts known by and opinions held by the witness.

Doctors, police officers, etc.
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(3) Controlled Expert Witnesses. Illinois Supreme Court Rule 213 (f)(3) A "controlled 

expert witness" is a person giving expert testimony who is the party, the party’s current 

employee, or the party’s retained expert. For each controlled expert witness, the party 

must identify: (i) the subject matter on which the witness will testify; (ii) the 

conclusions and opinions of the witness and the bases therefor; (iii) the qualifications of 

the witness; and (iv) any reports prepared by the witness about the case.

(g) The information disclosed in answer to a Rule 213(f) interrogatory, or at in a 

discovery deposition, limits the testimony that can be given by a witness on direct 

examination at trial. Information expressed in a discovery deposition need not be 

later specifically identified in a Rule 213(f) answer, but, upon objection at trial, the 

burden is on the proponent of the witness to prove the information was provided.

Except upon a showing of good cause, information in an evidence deposition not 

previously disclosed in a Rule 213(f) interrogatory answer or in a discovery deposition 

shall not be admissible upon objection at trial.
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I. IME / DME Rule 215. Physical and Mental Examination of Parties and Other Persons.

(a) Notice; Motion; Order. In any action in which the physical or mental condition of a 

party or of a person in the party’s custody or legal control is in controversy, the court, 

upon notice and on motion made within a reasonable time before the trial, may order 

such party to submit to a physical or mental examination by a licensed professional in a 

discipline related to the physical or mental condition which is involved. The motion 

shall suggest the identity of the examiner and set forth the examiner’s specialty or 

discipline. The court may refuse to order examination by the examiner suggested but in 

that event shall permit the party seeking the examination to suggest others. A party or 

person shall not be required to travel an unreasonable distance for the examination. 

The order shall fix the time, place, conditions, and scope of the examination and 

designate the examiner. The party calling an examiner to testify at trial shall disclose 

the examiner as a controlled expert witness in accordance with these rules.
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(b) The party requesting the examination shall pay the fee of the examiner and 

compensation for any loss of earnings incurred or to be incurred by the party or person 

to be examined, and shall advance all reasonable expenses incurred or to be incurred 

by the party or person in complying with the order.

(c) Within 21 days after the completion of the examination, the examiner shall prepare 

and mail or deliver to the attorneys for the party requesting the examination a written 

report of the examination, setting out the examiner’s findings, results of all tests made, 

and the examiner’s diagnosis and conclusions. No examiner under this rule shall be 

considered a consultant.
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Wong v. Richards, 10 Ill.App.3d 514 (1973)

Plaintiff asked the court that he be allowed to show to the jury that the witness was 

testifying as an impartial medical expert and not as the plaintiff's treating physician. It 

is the plaintiff's contention here that since he could not show this underlying 

background and the interest or lack of interest on the part of the impartial medical 

examiner, it was prejudicial to his case and this prejudice is reflected in the award 

made by the jury. In the present case it should be noted that the testimony of the 

doctor so called was essentially and fundamentally identical to the testimony of 

plaintiff's own doctor. It is apparently the plaintiff's point of view that this information 

would in effect add much weight to the testimony of the doctor and thus be in effect a 

jury swaying finality on the weight of such testimony before that jury. This position is 

neither the theory nor the philosophy of the impartial medical examiner. The rule is 

primarily designed to aid in a pretrial settlement of the case and to provide as near as 

human agencies can an impartial diagnosis and prognosis of injuries. 
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Finding Experts

Know Your Expert

= specialties

= temperament

= willing to disclose

Biomechanical Engineer

= mechanical engineering related to biological systems

= models and research projects required

= physicians, engineers, scientists, and therapists

Slip and Fall experts, architect
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Vocational Experts

= vocational rehabilitation, earning capacity, lost earnings, cost of replacement labor

= functional, psychological development, cognitive and emotional impairments

Assessing an Injury’s Impact on Vocational Capacity

Earning capacity refers to an individual’s capability to earn by using their talent, skills, 

training, or experience. People with disabilities earn less than people without 

disabilities, as well as reduced work life expectancy. An assessment may be necessary to 

determine if there are any impairments.

Conducting a Vocational Analysis

A trained medical professional, such as an occupational therapist or a physician 

specializing in rehabilitative occupational medicine, will perform the functional 

capacity evaluation.
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The length of the functional capacity evaluation may vary.  

The evaluator will ask questions and perform testing to measure your physical strength, 

postural intolerances, balance, level of fatigue, range of motion, ability to lift/carry, 

ability to sit/stand/walk, ability to perform fine and gross manipulations, and more.  

She will ask you to perform these tests by using various machines, tools, and 

maneuvers.  The evaluator will perform many of the same tests on the second day to 

measure any decrease in functioning.

The evaluator will make observations throughout testing to ensure that you are 

consistently putting forth maximum effort.  The evaluator will observe your pain 

behavior and quality of movements to make conclusions about the reliability of testing 

results.  Lastly, the evaluator will record these observations to indicate the reliability of 

the testing results.
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Vehicular Reconstruction

= collision analysis, black boxes

Billing Expert

= methods of computation
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Qualification – Daubert/Frye Challenges

Frye v. U.S., 54 App.DC 46 (1923)

Just when a scientific principle or discovery crosses the line between the experimental 

and demonstrable stages is difficult to define. Somewhere in this twilight zone the 

evidential force of the principle must be recognized, and while courts will go a long way 

in admitting expert testimony deduced from a well-recognized scientific principle or 

discovery, the thing from which the deduction is made must be sufficiently established 

to have gained general acceptance in the particular field in which it belongs.

Daubert v. Merrell Dow Pharmaceuticals, 509 U.S. 579 (1993)

Frye made “general acceptance” the exclusive test for admitting expert scientific 

testimony. Under the Rules the trial judge must ensure that any and all scientific 

testimony or evidence admitted is not only relevant, but reliable. Rule 702's 

“helpfulness” standard requires a valid scientific connection to the pertinent inquiry 

as a precondition to admissibility.
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Donaldson v. Central Illinois Public Service, 199 Ill.2d 63 (2002)

Therefore, all of plaintiffs' experts testified that they utilized the method of 

extrapolation, and that the technique is generally accepted in their fields. Again, in the 

interest of clarity, an expert's conclusion is subject to challenge by traditional efforts 

such as cross-examination. The general acceptance test should not replace the role of 

the advocate, who may expose shaky but admissible evidence by vigorous cross-

examination or the presentation of contrary evidence.

As the Frye standard does not demand unanimity, consensus, or even a majority to 

satisfy the general acceptance test, we find that extrapolation is sufficiently 

established to have gained general acceptance in these limited circumstances. 

Traditional methods, such as cross-examination and rebuttal witnesses, offered CIPS the 

opportunity to challenge the experts' conclusions in the proper forum, during trial in 

front of the jury. Accordingly, the trial court did not err in admitting the testimony of 

plaintiffs' experts.
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Reports and Opinions

Don’t Miss Disclosure Deadlines

= this is the SOL for defense attorneys

= don’t miss the deadline set by the court or make sure you file a motion for extension 

beforehand and have a good reason
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Prather v. McGrady, 261 Ill.App.3d 880, 634 N.E.2d 299, 199 Ill.Dec. 460 (4th Dist. 1994)

Mitchell v. Wayne Corporation, 180 Ill.App.3d 796, 536 N.E.2d 241, 129 Ill.Dec. 557 (2nd 

Dist. 1989)

Castro v. South Chicago Community Hospital, 166 Ill.App.3d 479, 519 N.E.2d 1069, 116 

Ill.Dec. 854 (1st Dist. 1988)

James v. Yasunaga, 157 Ill.App.3d 450, 510 N.E.2d 531, 109 Ill.Dec. 663 (4th Dist. 1987)

Adami v. Belmonte, 302 Ill.App.3d 17, 704 N.E.2d 708, 235 Ill.Dec. 135 (1st Dist. 1998)

Nedzvekas v. Fung, 374 Ill.App.3d 618, 872 N.E.2d 431, 313 Ill.Dec. 448 (1st Dist. 2007)
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Make Adequate Disclosures

= make sure everything your expert wants to say is disclosed properly

- some experts lazy

= make sure they get all the materials to avoid appearance of bias

Copeland v. Stebco Products Corp., 316 Ill.App.3d 932, 738 N.E.2d 199, 250 Ill.Dec. 235 

(1st Dist. 2000)

Norrisroe v. Pantano, 2016 IL App (1st) 143605, 65 N.E.3d 931, 408 Ill.Dec. 455 (1st Dist. 

2016)

Huelsmann v. Berkowitz, 210 Ill.App.3d 806, 568 N.E.2d 1373, 154 Ill.Dec. 924 (5th Dist. 

1991)

Sullivan v. Edward Hospital, 209 Ill.2d 100, 806 N.E.2d 645, 282 Ill.Dec. 348 (Ill S. Ct. 

2004)
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Issue Expert Discovery

= can box them in

= can bar if no responses, especially regarding financial records

Fraser v. Jackson, 2014 IL App (2d) 130283, 12 N.E.3d 62, 382 Ill.Dec. 62 (2nd Dist. 

2014)
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EXPERT WITNESS DEPOSITIONS

Thacker v. UNR Industries, 603 N.E.2d 449, 151 Ill.2d 343, 177 Ill.Dec. 379 (Ill. S. Ct 

1992)

Cleveringa v. J.I. Case Co., 595 N.E.2d 1193, 230 Ill. App.3d 831, 172 Ill.Dec. 523 (1st

Dist. 1992)

Van Gelderin V. Hokin, 958 N.E.2d 1029, 354 Ill. Dec. 833 (1st Dist. 2011)

Wodziak v. Kash, 278 Ill.App.3d 901, 663 N.E.2d 138, 215 Ill.Dec. 388 (1st Dist. 1996)

Hubbard v. Sherman Hospital, 292 Ill.App.3d 148, 685 N.E.2d 648, 226 Ill.Dec. 393 (2nd

Dist. 1997)

Granberry v. Carbondale Clinic, 285 Ill.App.3d 54, 672 N.E.2d 1296, 220 Ill.Dec. 284 (5th

Dist. 1996)
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TIPS FOR QUESTIONING EXPERT

- Was the expert supplied with all relevant information

= make sure he had everything to make an opinion

= would he have liked to see more information

= will he be using publications, experiments?

= IME

- Financial Bias  = get info, percentages

= does expert work primarily for one side

= does he work for the same firm/attorney frequently

= does he employ a referral agency

= advertising
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Has Previous Testimony Been Impeached

= dep database

= contradictions: literature, presentations, notes 

= inconsistent with other witness testimony

- Subjective vs. Objective Findings

= spasm, tenderness

= MRIs / x-rays / CT scans / etc.

- Formal Diagnosis and Treatment

= DX

= go through records
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IMPEACHMENT WITH INCONSISTENT FACTS FROM THE RECORD

IMPEACHMENT USING DEPOSITIONS OF OTHERS

IMPEACHMENT CONCERNING THE FACT THAT EXPERT DID NOT CONSULT LITERATURE

CROSS ON AUTHORITATIVE NATURE OF LITERATURE WITH DISAGREEMENT

IMPEACHMENT BY LITERATURE 

CROSS-EXAMINATION WITH TESTIMONY OF OTHERS

USING TESTIMONY OF OTHERS

BIAS CROSS

CONTRASTING RELATIVE EXPERTISE
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DIRECT EXAMINATION

- Your expert identifies the themes in your case.

- Your direct examination should anticipate and take away cross-examination.

- Jurors, as predominantly visual learners, require your expert to serve as a teacher; his 

presentation

- Explain.

- Be consistent with applicable instructions to the jury.

CROSS EXAMINATION AT TRIAL OF AN ADVERSE EXPERT

- Get to the point;

- Direct your exam towards the jury.
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- Springboard your case themes.

- Discredit adverse themes to your case.

CROSS- EXAMINATION/CREDIBILITY

- Compare and contrast the expertise of adverse experts to yours.

- Demonstrate inconsistencies between the expert's prior testimony, facts of the case, 

testimony of others, literature and establish methodology.

- Do not overly depend on bias cross, such as hourly rate and/or percentage of income 

when testifying.
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Deposition Rules

Rule 203. Where Depositions May be Taken

Unless otherwise agreed, depositions shall be taken in the county in which the deponent 

resides or is employed or transacts business in person, or, in the case of a plaintiff-

deponent, in the county in which the action is pending. 

Lee v. Hyster, 156 Ill.App.3d 214, 509 N.E.2d 586, 108 Ill.Dec. 890 (1st Dist. 1987)

Rule 204. Compelling Appearance of Deponent

(c) Depositions of Physicians. The discovery depositions of nonparty physicians being 

deposed in their professional capacity may be taken only with the agreement of the 

parties and the subsequent consent of the deponent or under a subpoena issued upon 

order of court. A party shall pay a reasonable fee to a physician for the time he or she 

will spend testifying at any such deposition. Unless the physician was retained by a 

party for the purpose of rendering an opinion at trial, or unless otherwise ordered by 

the court, the fee shall be paid by the party at whose instance the deposition is taken.
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Montes v. Mai, 398 Ill.App.3d 424, 925 N.E.2d 258, 338 Ill.Dec. 761 (1st Dist. 2010)

STRATEGY

(d) Noncompliance by Nonparties: Body Attachment. 

(1) An order of body attachment upon a nonparty for noncompliance with a discovery 

order or subpoena shall not issue without proof of personal service of the rule to show 

cause or order of contempt upon the nonparty.

(2) The service of the rule to show cause or order of contempt upon the nonparty, 

except when the rule or order is initiated by the court, shall include a copy of the 

petition for rule and the discovery order or subpoena which is the basis for the petition 

for rule.

(3) The service of the rule to show cause or order of contempt upon the nonparty shall 

be made in the same manner as service of summons.
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Rule 208. Fees and Charges; Copies

(a) Who Shall Pay. Except as provided in paragraph (e), The party at whose instance the 

deposition is taken shall pay the fees of the witness and of the officer and the charges 

of the recorder or stenographer for attending. The party at whose request a deposition 

is transcribed and filed shall pay the charges for transcription and filing. The party at 

whose request a tape-recorded deposition is filed without having been transcribed shall 

pay the charges for filing, and if such deposition is subsequently transcribed the party 

requesting it shall pay the charges for such transcription. If, however, the scope of the 

examination by any other party exceeds the scope of examination by the party at whose 

instance the deposition is taken, the fees and charges due to the excess shall be 

summarily taxed by the court and paid by the other party.

(d) Taxing as Costs. The aforesaid fees and charges provided for in paragraphs (a) 

through (c) may, in the discretion of the trial court, be taxed as costs.
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(e) Controlled Expert Witness Fees. Each party shall, unless manifest injustice would 

result, bear the expense of all fees charged by his or her Rule 213(f)(3) controlled 

expert witness or witnesses.

Vicenzio v. LincolnWay Builders, 328 Ill.App.3d 439, 775 N.E.2d 587, 266 Ill.Dec. 747 (3rd

Dist. 2002)

DiCosola v. Bowman, 342 Ill.App.3d 530, 794 N.E.2d 875, 276 Ill.Dec. 625 (1st Dist. 2003)
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TREATING PHYSICIAN DEPOSITIONS (f2)

= Complaints, examination, findings, diagnosis

= Future Treatment

= Permanency

= Likelihood vs. speculation

= Priors

= Doctor needs their full chart

= RDMC (Reasonable Degree of Medical Certainty)

= Credibility of plaintiff

- malinger, accurate historian, complaint, etc.

= Has Previous Testimony Been Impeached

- Dep database
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- Contradictions

= Narrowing Down the Cause of Injury

- For defendant - try to keep a window open

- For plaintiff – try to get certainty

= Pre-existing Conditions / Injuries

- Subpoena priors

- For plaintiff – establish exacerbation or aggravation

- For defendant – try to establish worsening complaints after MVA

= Subjective vs. Objective Findings

- Spasm, tenderness

- MRIs / x-rays / CT scans / etc.

52



= Formal Diagnosis and Treatment

= DX

= Go through records

Boose v. Digate, 107 Ill.App.2d 418, 246 N.E.2d 50 (3rd Dist. 1969)

Knight v. Lord, 271 Ill.App.3d 581, 648 N.E.2d 617, 207 Ill.Dec. 917 (4th Dist. 1995)
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Deposition Personality Dynamics:

- Need to have some general understandings of psychology 

= someone who is attacked or criticized they become defensive.

- Difficult personalities:

= control and manipulate

= mood swings

= antisocial personalities

- Do not react to emotions. You need to be professional. 
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Badgering - Unnecessarily hostile, combative, or harassing.

"Badgering the witness" is the proper objection for a lawyer who is antagonizing or 

mocking a witness by asking insulting or derisive questions, perhaps in an attempt to 

provoke an emotional response

Harassment of a witness by legal counsel during questioning, where a witness is 

subjected to embarrassing or derisive questions where an answer is not expected and 

serve as argument posing as a question, e.g. who would believe any words coming out 

of your mouth
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Developing New Questions Throughout the Deposition

= Follow-up, think on your feet

= Keep a separate notebook to jot down notes and questions during deposition

= Take your time, pauses are not detected in the transcript

- who cares what anyone else thinks, get it done right!

= Don’t be constrained by your outline, allow natural curiosity to take over

= Have a theme before beginning deposition, work backwards, you are preparing for 

closing argument
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Framing Questions and Limiting the Response

- Yes or no, specificity

- Vital for impeachment….

- Clear and concise
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IMPEACHMENT

Illinois Supreme Court Rule 238. Impeachment of Witnesses; Hostile Witnesses

(a) The credibility of a witness may be attacked by any party, including the party calling 

the witness.

Strino v. Premeire Healthcare Associates, 365 Ill.App.3d 895, 850 N.E.2d 221, 302 

Ill.Dec. 784 (1st Dist. 2006)

Chew v. Graham, 122 Ill.App.3d 461, 461 N.E.2d 574, 77 Ill.Dec. 951 (1st Dist. 1984)

Ramseyer v. Illinois Central Railroad Co., 110 Ill.App.2d 95, 249 N.E.2d 120 (1st Dist. 
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