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Title XV. Regulation of Trade (Ch. 93-110h)
Chapter 93. Regulation of Trade and Certain Enterprises (Refs & Annos)

M.G.L.A. 93 § 80

§ 80. Contracts for health club services; terms

Currentness

No contract for health club services shall be for a term measured by the life of the buyer. No contract for health club services
shall be for a term longer than thirty-six months, except that upon expiration of the contract, the seller may offer to the buyer
the right to renew his contract for a similar, shorter or longer period not to exceed thirty-six months.

No contract for health club services shall require payments or financing by the buyer over a period that extends more than one
month beyond the expiration of the contract. The installment payments shall be in substantially equal amounts exclusive of the
down payment and shall be required to be made at substantially equal intervals, not more frequently than one payment per month.

No contract for health club services may contain any provisions whereby the buyer agrees not to assert against the seller or any
assignee or transferee of the health club services contract any claim or defense arising out of the health club services contract
or the buyer's activities at the health club. No contract for services may require the buyer to execute a promissory note or series
of promissory notes which, when negotiated, cuts off as to third parties a defense which the buyer may have against the seller.
No contract may be assigned by one health club to another health club without written consent of the buyer.

Credits
Added by St.1985, c. 607, § 1. Amended by St.1986, c. 468, § 2.
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Synopsis
Background: Vessel owner who was injured on dock at
marina brought negligence action against marina. The United
States District Court for the District of Massachusetts, Patti
B. Saris, J., granted summary judgment in favor of marina,
and owner appealed.

Holding: The Court of Appeals, Boudin, Chief Judge, held
that it was not sound public policy for the court to narrow an
overbroad exculpatory clause.

Reversed and remanded.

West Headnotes (1)

[1] Wharves Personal Injuries

In negligence action brought against marina
by vessel owner who was injured when his
foot became caught in gap between main
dock and floating dock where his vessel was
moored, it was not sound public policy for
court of appeals to narrow overbroad exculpatory
clause in contract for seasonal mooring between
marina and vessel owner, which purported to
absolve marina of all liability for personal injury

suffered by owner, even for gross negligence,
recklessness, and intentional wrongdoing, and
apply clause to the extent that it excluded
liability for simple negligence; overbroad clause
could discourage legitimate claims for gross
negligence or deliberate wrongdoing, it did not
mention negligence, and marina did not suggest
that there was actual negotiation about waiver of
negligence liability.

14 Cases that cite this headnote

Attorneys and Law Firms

*272  Thomas M. Bond with whom Matthew H. Snell and
The Kaplan/Bond Group were on brief for appellant.

John H. Bruno, II with whom Masi & Bruno was on brief for
appellee.

Before BOUDIN, Chief Judge, *273  TORRUELLA and

DYK,* Circuit Judges.

Opinion

BOUDIN, Chief Judge.

On August 25, 2002, Mark Broadley was injured at the
Mashpee Neck Marina (“Marina”) at Cape Cod when his foot
became caught in a gap between the main dock and a floating
dock where his vessel was moored. The gap between the
docks is about two to three inches wide when the water is
calm, but the wake of a passing boat can cause the docks to
move and the gap to widen. Broadley fractured his ankle and
was left with a permanent loss of function.

Broadley alleged that Marina's negligence caused the
accident: the space between docks was a potential hazard that
could have been mitigated either by using a flexible material
to cover the gap or by tying the docks together more tightly.
Marina denied liability, citing the boilerplate exculpatory
clause of the contract for seasonal mooring between the
parties. That clause read:

The OWNER [Broadley] warrants and [covenants] that ...
the OWNER ... will [not] make any claims, demands,
causes of action of any kind and nature, or obtain or enforce
any judgments, executions or levies thereon ... against
MARINA, its officers, directors, agents, servants, or its
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employees, arising out of any damage, loss, personal injury
or death suffered by [him].... The OWNER ... agree[s]
and covenant[s] that [he] will defend, indemnify and save
MARINA harmless from any and all of such claims,
demands, causes of action, judgments and executions, and
the MARINA shall be entitled to responsible attorneys fees
in the event of breach of the OWNER's covenant hereunder.

Marina claimed that this exculpatory clause precluded
Broadley from bringing suit for personal injury due
to Marina's negligence. Broadley responded that under
admiralty law, a party may limit but may not completely
absolve itself from liability for ordinary negligence; and
that the clause was over-broad and therefore unenforceable
insofar as it absolved Marina of liability for gross negligence
and intentional wrongdoing. Because of its connection
to maritime activities, the clause is governed by federal
admiralty law. S.C. State Ports Auth. v. Silver Anchor, S.A., 23
F.3d 842, 846 n. 3 (4th Cir.1994).

The district court issued summary judgment in Marina's favor,
holding that the clause should be reformed to limit it to
ordinary negligence. Broadley had conceded that Marina's
negligence did not rise to the level of gross negligence, so as
reformed the clause barred his claim. This appeal followed.
We review grants of summary judgment de novo. Iverson v.
City of Boston, 452 F.3d 94, 98 (1st Cir.2006).

Broadley's main argument on appeal is that, under admiralty
law, a party may not completely absolve itself of liability for
ordinary negligence; for support, Broadley cites the Supreme
Court's decision in Bisso v. Inland Waterways Corp., 349 U.S.
85, 75 S.Ct. 629, 99 L.Ed. 911 (1955), and our own decision
in La Esperanza de P.R., Inc. v. Perez Y Cia de P.R., Inc., 124
F.3d 10 (1st Cir.1997).

Bisso could be read as laying down a flat rule, applicable to
all cases, forbidding clauses that entirely exculpate a party for

its own simple negligence.1 However, Bisso *274   focused
on towing contracts and the special threat of “monopolistic
compulsions.” 349 U.S. at 91, 75 S.Ct. 629. The Court also
cited case law forbidding exculpatory clauses in common law
relationships where unequal bargaining power is presumed
(e.g., utilities and their customers). 349 U.S. at 90–91, 75
S.Ct. 629. Thus Bisso can easily be read as limited to
relationships where unequal power is inherent or established.

Agreements to waive claims for mere negligence are
generally enforceable at common law. See Keeton et

al., Prosser & Keeton on Torts § 68, at 482–83 (5th
ed.1984). Qualifications exist—the relevant doctrines are
unconscionability and contracts of adhesion—turning on
factors like adequate disclosure, relative bargaining power
and the like. 1–2 Farnsworth, Farnsworth on Contracts §§
4.26, 4.28, 5.2 (3d ed.2004). But an admiralty rule, flatly
preventing parties from contracting away claims for simple
negligence in all circumstances, would be surprising.

Since Bisso, decisions in other circuits have addressed this
issue in admiralty cases but no consensus exists as to how
Bisso should be read. Two circuits would allow a release from
all liability for negligence (at least in the dockage context) and

one circuit arguably would not.2 Another circuit has upheld
exculpatory clauses that limited but did not entirely preclude
liability for negligence; but in our case the clause completely
exculpates from such liability, so this last circuit's cases are

distinguishable.3

As for this circuit, the main thrust of the language in La
Esperanza was to uphold exculpatory clauses directed to
mere negligence so long as “expressed clearly in contracts
entered into freely by parties of equal bargaining power.” The
sentence ended with the phrase: “provided that the clause not
provide for a total absolution of liability.” 124 F.3d at 19. But
this may simply mean (unexceptionally) that parties cannot
contract out of gross negligence.

Nor did La Esperanza hold invalid a properly disclosed
clause, not unfairly imposed, waiving all claims for all
negligence. The decision upheld application of a clause
barring recovery for lost profits or lost use of vessel caused
by a shipyard's negligence. So La Esperanza's dicta, however
read, cannot control the present case. See United States v.
Barnes, 251 F.3d 251, 258 (1st Cir.), cert. denied, 534 U.S.
967, 122 S.Ct. 379, 151 L.Ed.2d 289 (2001). In our view,
the better rule is that an exculpatory clause limited to barring
liability for ordinary negligence would be valid, assuming it
were not inflicted by a monopolist or one with greatly superior
bargaining power.

Broadley does not claim that Marina had undue bargaining
power—presumably because there are alternative marinas in
the general area—but this is not the end of the inquiry. There
is no doubt that the clause as written is vastly overbroad and
against public policy insofar as it purports *275  to absolve
Marina of liability for gross negligence, recklessness and

intentional wrongdoing.4 Thus, the question remains whether
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a court should be willing to narrow the clause and apply it only
to the extent that it excludes liability for simple negligence.

The district court said that it would “reform” the clause,
narrowing it to apply only to negligence; but reformation is
normally appropriate where the language somehow fails to
express the actual intention of the parties and is conformed
merely to reflect their actual intent or, where the contents have
been fraudulently misrepresented by one party, to conform
the contract to the terms conveyed to the defrauded party. See
Restatement (Second) Contracts §§ 155, 166; 2 Farnsworth
on Contracts § 7.5. Neither situation is present here.

The doctrine pertinent where a contract provision is
unlawfully overbroad is that which permits a court to sever
or divide provisions that are unlawful as written, retaining
those provisions or applications of them that are permissible.
2 Farnsworth on Contracts § 5.8. State law is not uniform,
but a modern version of the doctrine, as reflected in the
Restatement (Second) of Contracts § 184 (emphasis added)
provides:

A court may treat only part of a term as unenforceable ... if
the party who seeks to enforce the term obtained it in good
faith and in accordance with reasonable standards of fair
dealing.

One of the illustrations makes clear that where the parties
actually negotiated an overbroad exculpatory clause that
clearly encompasses negligence, a good case can be made for
narrowing it to apply only to negligence, id. § 184 illus. 4;
but another comment, arguably more pertinent here, says that
“[t]he fact that the [overbroad] term is contained in a standard
form supplied by the dominant party argues against aiding
him in this request.” Id. § 184 cmt. b.

There is no finding in this case as to the good or bad faith of
the marina owner. Quite possibly this was a form contract of
a kind often furnished by trade associations seeking to give
their members every advantage. In all events, we will assume
that there was no subjective bad faith by Marina. Instead, the
question for us is whether the clause represents fair dealing
so that a judicial narrowing is sound public policy.

The substantial overbreadth of the clause has two negative
consequences. Obviously such a clause can discourage
perfectly legitimate claims—e.g., for gross negligence or
deliberate wrongdoing—from ever being brought by the
injured party. The injured slip-renter often has ample
reason to hesitate about suing—time, uncertainty, expenses—

especially where, as here, the contract provides for attorney's
fees to Marina for breach of the agreement not to sue.

A second concern is that the clause never says that it exempts
Marina from negligence. The language used, although
broader, is also blander: there is no reference to fault; and,
although the clause literally encompasses negligence, Sander,
334 F.3d at 716, it is less likely to convey an effective warning
to the reader than would a clear and specific disclaimer of
liability for negligence.

*276  Finally, Marina does not suggest that there was actual
negotiation about such terms. If the negligence issue had been
the subject of actual bargaining and discussion, we might well
have a different reaction; but this is evidently a typical case
of boilerplate. Boilerplate even in contracts of adhesion is
not automatically unlawful; but it is a relevant consideration
in deciding whether to rescue the contract from overbreadth.
See, e.g., Richards v. Richards, 181 Wis.2d 1007, 513 N.W.2d
118, 123 (1994); Restatement (Second) Contracts § 184 cmt.
b.

The case law is not very helpful in providing a controlling
answer. There are two admiralty cases in other circuits sharing

our reading of Bisso that have narrowed such clauses;5 but
neither addresses specifically the considerations of concern
to us. Cases applying state law are divided, with some courts
narrowing such clauses and others declining to do so very

much for the reasons we have already given.6 We find the
latter more persuasive.

The marina agreement in this case has, as part of the
boilerplate, a severability clause. But the same public policy
concerns we have described lead us to reject the application
of this clause to rescue the overbroad exculpatory clause.
Otherwise, the narrow and explicit language, which we think
should be required, could be side-stepped by leaving the broad
language in place and including the severability clause as a
companion.

In declining to narrow the exculpatory clause, we rely on the
extreme overbreadth of the clause and the plainness of its
illegality, the boilerplate character of the contract and lack
of specific negotiation, the absence of an explicit reference
to negligence which would provide better warning, and the
attorney's fees clause. Any competent lawyer could write a
straightforward exclusion of liability for negligence that we
would sustain.
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Only some elements of this analysis were made by Broadley.
In the district court a simple overbreadth argument was
adverted to; in this court Broadley stresses lack of clarity. A
litigant is not expected to guess just how a court will explain
its result; but it would be easy enough for us to avoid the issue
and to affirm on the ground that the overbreadth argument
was not adequately developed and is therefore forfeit. United
States v. Zannino, 895 F.2d 1, 17 (1st Cir.), cert. denied, 494
U.S. 1082, 110 S.Ct. 1814, 108 L.Ed.2d 944 (1990).

But the forfeiture doctrine is not an absolute limitation on
judicial power but a prudential limitation subject to the
reviewing court's discretion. Indeed, a court may, although
rarely will, forgive a knowing waiver where extreme injustice
would be done. United States v. La Guardia, 902 F.2d 1010,
1013 (1st Cir.1990). Here, it is important that the validity issue
be resolved for the sake of future case law, and invalidity is
the juster result.

The only concern where the court develops issues not
adequately argued is that a party not apprised may have

arguments against the court's reasoning. But in this instance
an overbreadth claim as such was raised in the district court
and we know *277  what Marina said in response. Similarly,
we are especially open in cases of this kind to petitions for
rehearing and are ready to revise reasoning and result if this
is warranted.

With that qualification, we reverse the decision of the district
court and remand for further proceedings. No criticism of
the very able district judge is intended; we are dealing with
poorly developed and confusing admiralty law in aggravated
circumstances, and the district court did not receive much
help. Each side will bear its own costs on this appeal.

It is so ordered.

All Citations

471 F.3d 272, 2007 A.M.C. 413

Footnotes
* Of the Federal Circuit, sitting by designation.

1 The Court applied the “judicial rule, based on public policy, invalidating contracts releasing towers from all liability for
their negligence,” and noted that “[t]his rule is merely a particular application to the towage business of a general rule
long used by courts and legislatures to prevent enforcement of release-from-negligence contracts.” Bisso, 349 U.S. at
90, 75 S.Ct. 629.

2 Compare Sander v. Alexander Richardson Invs., 334 F.3d 712, 719 (8th Cir.2003), and Morton v. Zidell Explorations,
Inc., 695 F.2d 347, 350–51 (9th Cir.1982), cert. denied, 460 U.S. 1039, 103 S.Ct. 1431, 75 L.Ed.2d 791 (1983), with
Edward Leasing Corp. v. Uhlig & Assocs., Inc., 785 F.2d 877, 888–89 (11th Cir.1986).

3 Todd Shipyards Corp. v. Turbine Serv., Inc., 674 F.2d 401, 410 (5th Cir.), cert. denied sub nom, 459 U.S. 1036, 103
S.Ct. 447, 448, 74 L.Ed.2d 602, 603 (1982); Alcoa S.S. Co. v. Charles Ferran & Co., 383 F.2d 46, 55 (5th Cir.1967),
cert. denied, 393 U.S. 836, 89 S.Ct. 111, 21 L.Ed.2d 107 (1968); see also Diesel “Repower”, Inc. v. Islander Invs. Ltd.,
271 F.3d 1318, 1325 (11th Cir.2001).

4 Royal Ins. Co. v. Southwest Marine, 194 F.3d 1009, 1016 (9th Cir.1999) (exculpatory clause in admiralty contract may
not limit liability for gross negligence); La Esperanza, 124 F.3d at 19 (same); Prosser & Keeton on Torts § 68, at 484
(same in common law context).

5 Sander, 334 F.3d at 716; Royal Ins. Co., 194 F.3d at 1014.

6 Compare, e.g., In re Pacific Adventures, Inc., 27 F.Supp.2d 1223, 1224–25 (D.Haw.1998) (applying Hawaii law), and
Richards, 513 N.W.2d at 122–23, with Harmon v. Mt. Hood Meadows, Ltd., 146 Or.App. 215, 932 P.2d 92, 95–96 (1997),
and Swartzentruber v. Wee–K Corp., 117 Ohio App.3d 420, 690 N.E.2d 941, 944–46, appeal denied, 78 Ohio St.3d
1495, 678 N.E.2d 1231 (1997).

End of Document © 2021 Thomson Reuters. No claim to original U.S.
Government Works.
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STATE EXCULPATORY AGREEMENTS STATUTE DRAFTING GUIDELINES COMMENTS 

ALABAMA 

Valid, unless it releases a party 
for wanton or willful conduct. 
Barnes v. Birmingham Intern. 
Raceway, Inc., 551 So.2d 929 
(Ala. 1989); Young v. City of 
Gadsden, 482 So.2d 1158 (Ala. 
1985) (overruled by Barnes). 

N/A 

Contract of adhesion are unenforceable in 
Alabama. These are contracts in which the 
principal obligation of the adhering party is the 
payment of money. Ensure that the major 
obligation of the contract is to participate in an 
activity or obey certain rules – not to secure the 
payment of money. Dudley v. Bass Anglers 
Sportsman Soc., 777 So.2d 135 (Ala. Civ. App. 
2000). 

An exculpatory agreement between parties 
with unbalanced bargaining powers (e.g., 
landlord/tenants) are scrutinized more 
thoroughly. Morgan v. South Cent. Bell Tel. Co., 
466 So.2d 107 (Ala. 1985). The mere fact that a 
party did not understand the release is an 
insufficient defense for voluntary hazardous 
activities. Rommell v. Automobile Racing Club, 
Inc., 964 F.2d 1090 (11th Cir. 1992). 

ALASKA 

Valid if it reflects “conspicuous 
and unequivocally expressed” 
intent to release a party from 
liability. Kissick v. Schmierer, 
816 P.2d 188 (Alaska 1991). 

Alaska Stat. § 
05.45.120 (Skiing) 

(1) Risk clearly set forth (2) using the word
“negligence”; (3) clear simple words and capital
letters; (4) doesn’t violate public policy; (5) must
state if seeking to release for negligence
unrelated to inherent risks; and (6) can’t
suggest standards of safety. Donahue v.
Ledgends, Inc., 331 P.3d 342 (Alaska 2014).

Ambiguities are strictly construed against the 
party seeking immunity. Ledgends, Inc. v. Kerr, 
91 P.3d 960 (Alaska 2004). In Kissick, plaintiff 
was not barred from bringing a wrongful death 
claim since the term “injuries” was ambiguous 
regarding whether it included death. Further, 
in Moore v. Hartley Motors, Inc., plaintiff’s 
claim was not barred because the scope of the 
exculpatory agreement only covered the 
inherent dangers of riding an ATV and not the 
dangers of an unnecessarily dangerous course. 
Moore v. Hartley Motors, Inc., 36 P.3d 628 
(Alaska 2001). 

mailto:leewickert@mwl-law.com
https://www.mwl-law.com/refer-a-file/
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STATE EXCULPATORY AGREEMENTS STATUTE DRAFTING GUIDELINES COMMENTS 

ARIZONA 

Valid. The validity of every 
exculpatory agreement is 
constitutionally required to be 
a jury question. Phelps v. 
Firebird Raceway, Inc., 111 
P.3d 1003 (Ariz. 2005); AZ
Const. Art. 18, § 5.

AZ Const. Art. 18, § 5 

A.R.S. § 5-706 (Skiing) 

A.R.S. § 12-556 (Motor 
Sport Facilities) 

A.R.S. §12-553 
(Equestrian) 

Although a party may effectively use a release 
to avoid liability, there is a duty to disclose all 
facts which they know or should know would 
reasonably affect the releasing party’s 
judgment, unless the releasing party knows 
such facts or that he does not care to know 
them. Maurer v. Cerkvenik-Anderson Travel, 
Inc., 890 P.2d 69 (Ariz. App. 1994). 

ARKANSAS 

Valid, but strongly disfavored 
based on the encouragement 
of exercising care. Jordan v. 
Diamond Equipment & Supply 
Co., 207 S.W.3d 525 (Ark. 
2005). Exculpatory contracts 
are strictly construed against 
the party relying on them and 
must clearly set out the 
liability which is being 
avoided. Plant v. Wilbur, 345 
Ark. 487 (Ark. 2001). 

N/A 

Courts do not limit interpretations to the literal 
language of the release, but also consider the 
facts and circumstances surrounding the 
release to determine the intent of the parties. 
Miller v. Pro-Transportation, 77 S.W.3d 551 
(Ark. App. 2002). 

CALIFORNIA 

Valid, except when involving 
the public interest. Sproul v. 
Cuddy, 280 P.2d 158 (Cal. Ct. 
App. 1955) Must be “clear, 
unambiguous, and explicit in 
expressing the intent of the 
parties.” Paralift, Inc. v. 
Superior Court, 23 Cal.App.4th 
748 (Cal. Ct. App. 1993). 

Cal. Civ. Code § 1668 

The inclusion of the term “negligence” is not 
required if the agreement’s intent is reasonably 
clear. Sanchez v. Bally’s Total Fitness Corp., 68 
Cal.App.4th 62 (Cal. Ct. App. 1998). 

A list of characteristics is provided in Tunkl v. 
Regents of Univ. of Cal. to determine when the 
public interest is affected. Tunkl v. Regents of 
Univ. of Cal., 383 P.2d 441 (Cal. 1963). 
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STATE EXCULPATORY AGREEMENTS STATUTE DRAFTING GUIDELINES COMMENTS 

COLORADO 

Valid, although disfavored. 
Not strictly against public 
policy “if one party is not at 
such obvious disadvantage in 
bargaining power that the 
effect of the contract is to put 
him at the mercy of the 
other’s negligence.” Heil 
Valley Ranch v. Simkin, 784 
P.2d 781 (Colo. 1989). Can’t
be used to shield against a
claim of willful/wanton 
negligence. McShane v. 
Stirling Ranch Property 
Owners Ass’n, Inc., 393 P.3d 
978 (Colo. 2017). 

C.R.S. § 33-44-101 to
114 (Skiing) 

C.R.S. § 13-21-119
(Equestrian)

Courts consider four elements: (1) the existence 
of a duty to the public; (2) the nature of the 
service performed; (3) whether the contract 
was fairly entered into; and (4) whether the 
intention is expressed in clear and unambiguous 
language. Jones v. Dressel, 623 P.2d 370, 376 
(Colo. 1981). 

A waiver may violate public policy “if it 
involves a service that a defendant is obligated 
to provide for the public.” Chadwick v. Colt 
Ross Outfitters, Inc., 100 P.3d 465, 467 (Colo. 
2004). However, businesses offering 
recreational activities, which are non-essential, 
such as horseback riding and snowmobiling, do 
not owe a special duty to the public. Id. 

CONNECTICUT 

Reluctantly valid. However, 
exculpatory agreements must 
be expressed in clear and 
unmistakable language. Hanks 
v. Powder Ridge Rest. Corp.,
276 Conn. 314 (Conn. 2005);
Hyson v. White Water
Mountain Resorts of Conn.,
Inc., 265 Conn. 636 (Conn.
2003).

C.G.S.A. § 29-212
(Skiing) 

C.G.S.A. § 52-557p
(Equestrian)

Although Connecticut does not recognize 
degrees of negligence in the law of torts 
(Decker v. Roberts, 125 Conn. 150 (Conn. 
1939)), Connecticut courts are careful not to 
allow the release of defendant from conduct 
which violates public policy. Reardon v. 
Windswept Farm, LLC, 280 Conn. 153 (Conn. 
2006). Releases have been considered against 
public policy when it’s a “take-it or leave-it” 
situation or when the party seeking the release 
invites the public to use their facilities 
regardless of ability level. Id. 

DELAWARE 

Valid if clear and unequivocal; 
not unconscionable; and not 
against public policy. Ketler v. 
PFPA, LLC, 132 A.3d 746 (Del. 
2016). 

Del. Code Ann. tit. 6, § 
2-302 (Unconscionable

Contract) 

Courts have found a release for a party’s own 
negligence to be sufficiently “crystal clear” 
when they include language “specifically 
referring to the negligence of the protected 
party. Slowe v. Pike Creek Court Club, Inc., 2008 
WL 5115035 (Del. Super. Ct. 2008). 

Release does not have to specifically name a 
party to be enforceable. Evans v. Feelin’ Good, 
Inc., 1991 WL 18066 (Del. Super. Ct. 1991). 

Can be a general release, including a release of 
third parties. Chakov v. Outboard Marine 
Corp., 429 A.2d 984 (Del. 1981). 
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STATE EXCULPATORY AGREEMENTS STATUTE DRAFTING GUIDELINES COMMENTS 

DISTRICT OF 
COLUMBIA 

Valid if clear and 
unambiguous. Maiatico v. Hot 
Shoppes, Inc., 287 F.2d 349 
(D.C. Cir. 1961). Must not 
violate public policy. Godette 
v. Estate of Cox, 592 A.2d 
1028 (D.C. 1991). 

N/A 

To be enforceable, an exculpatory provision 
must clearly, unequivocally, specifically, and 
unmistakably express the parties’ intention to 
exculpate from its own negligence. Moore v. 
Waller, 930 A.2d 176 (D.C. 2007). Must 
expressly refer to releasing the release from 
negligence claims. Id. 

Cannot limit a party’s liability for gross 
negligence, recklessness, or intentional torts. 
Moore v. Waller, 930 A.2d 176 (D.C. 2007). 

FLORIDA 

Valid if the intention is clear 
and unequivocal and the 
wording so clear and 
understandable that an 
ordinary party will know what 
he is contracting away. Brooks 
v. Paul, 219 So.3d 886 (Fla. 
Dist. Ct. App. 2017). 

F.S.A. § 773.02 - 03 
(Equestrian) 

F.S.A. § 773.05 
(Making Land 

Available to Public) 

The word “negligent” not required but highly 
suggested. Sanislo v. Give Kids the World, Inc., 
157 So.3d 256, 270 (Fla. 2015). An exculpatory 
agreement need not use express language or 
list every possible way plaintiff could be injured. 
Id. Suggested that agreements be dated, signed, 
witnessed, and exculpatory language be clearly 
visible in conspicuous print. 

An exculpatory agreement cannot be used to 
release a party for an intentional tort. Mankap 
Enterprises, Inc. v. Wells Fargo Alarm Servs., a 
Div. of Baker Protective Servs., Inc., 427 So.2d 
332 (Fla. Dist. Ct. App. 1983). 

GEORGIA 

Valid if not against public 
policy. Cash v. St. & Trail, Inc., 
221 S.E.2d 640 (Ga. Ct. App. 
1975). Whether “against 
public policy” is a decision for 
the General Assembly. 
McFann v. Sky Warriors, Inc., 
603 S.E.2d 7 (Ga. Ct. App. 
2004). 

O.C.G.A. § 1-3-7; 
O.C.G.A. § 13-8-2 

(Contracts Against 
Public Policy) 

Exculpatory waivers do not need to use the 
word “negligence.” Neighborhood Assistance 
Corp. of Am. v. Dixon, 593 S.E.2d 717 (Ga. Ct. 
App. 2004). 

An exculpatory agreement may not relieve a 
party from liability for willful or wanton 
conduct. McFann v. Sky Warriors, Inc., 603 
S.E.2d 7 (Ga. Ct. App. 2004). 

HAWAII 

Valid if it does not “exempt a 
party from negligence in the 
performance of a public duty, 
or where a public interest is 
involved.” Fujimoto v. Au, 19 
P.3d 699 (Haw. 2001). 

Haw. Rev. Stat. § 663-
10.95 (Motorsport) 

Haw. Rev. Stat. § 
663(B) (Equestrian) 

Haw. Rev. Stat. § 663-
1.54 (Recreational 

Activity) 

(1) Provide full disclosure of the inherent risks; 
and (2) Take steps to ensure patron is physically 
able to participate and is given the necessary 
instruction to safely participate. 

Waiver can release you for inherent risks when 
providing recreational activities. Haw. Rev. 
Stat. § 663-1.54 defines “inherent risks.” 
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IDAHO 

Valid - subject to certain 
exceptions. Steiner Corp. v. 
Am. Dist. Tel., 683 P.2d 435 
(Idaho 1984). Exceptions 
include (1) disparity in 
bargaining power, and (2) a 
public duty is involved. Lee v. 
Sun Valley Co., 695 P.2d 361 
(Idaho 1984). 

Idaho Code § 6-1206 
(Hiking) 

Idaho Code § 6-1107 
(Skiing) 

The release must be (1) clear and ambiguous, 
and (2) must address the conduct that caused 
the harm. However, there is no need to state 
the precise occurrence which could cause 
injury, rather adopt broad language to cover a 
wide range of accidents. Morrison v. Northwest 
Nazarene Univ., 273 P.3d 1253 (Idaho 2012). 

Contributory negligence is not a complete bar 
to recovery. Liability is apportioned between 
the parties based on the degree of fault. 
Salinas v. Vierstra, 695 P.2d 369 (Idaho 1985). 

ILLINOIS 

Valid, but generally disfavored 
and will be construed against 
the drafter. Chicago & N.W. 
Ry. Co. v. Chicago Packaged 
Fuel Co., 195 F.2d 467 (7th Cir. 
1952). 

740 I.L.C.S. § 35/1 
(Construction) 

(1) Clearly spell out the intention of the parties;
(2) No social relationship between the parties
preventing enforcement; and (3) not against
public policy. Evans v. Lima Flight Team, Inc.,
373 Ill. App.3d 407 (Ill. App. Ct. 2007). Must
contain clear, explicit, and unequivocal language
referencing the types of activities,
circumstances, or situations that may occur. Not
specific instances. Garrison v. Combined Fitness
Ctr., Ltd., 559 N.E.2d 187 (Ill. App. Ct. 1990);
Oelze v. Score Sports Venture, LLC, 927 N.E.2d
137 (Ill. App. Ct. 2010).

A release can be set aside if there is fraud in 
the execution or fraud in the inducement. Bien 
v. Fox Meadow Farms Ltd., 574 N.E.2d 1311
(Ill. App. Ct. 1991).

INDIANA 

Valid. “Parties may agree that 
one is under no obligation of 
care for the benefit of the 
other and shall not be held 
liable for the consequences of 
conduct which would 
otherwise be negligent.” 
Marshall v. Blue Springs Corp., 
641 N.E.2d 92 (Ind. Ct. App. 
1994). 

N/A 

To ensure a party’s acceptance, a release must 
specifically and explicitly refer to the negligence 
the party is being released from. Powell v. Am. 
Health Fitness Ctr. of Fort Wayne, Inc., 694 
N.E.2d 757 (Ind. Ct. App. 1998). However, this 
does not specifically require the use of the word 
“negligence.” Avant v. Cmty. Hosp., 826 N.E.2d 
7 (Ind. Ct. App. 2005). 

Three exceptions: (1) release invalid where 
legislature has deemed it so, (2) if release 
affects public interest, and (3) unequal 
bargaining power between parties. LaFrenz v. 
Lake Cty. Fair Bd., 360 N.E.2d 605 (Ind. Ct. App. 
1977). 
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IOWA 
Valid and not contrary to 
public policy. Huber v. Hovey, 
501 N.W.2d 53 (Iowa 1993). 

N/A 

A release need not specify that it covers 
negligent acts if the clear intent is to provide for 
such a release. Hysell v. Iowa Pub. Serv. Co., 534 
F.2d 775 (8th Cir. 1976). The parties don’t need
to contemplate the precise occurrence if the
parties reasonably contemplated a similar range
of accidents. Korsmo v. Waverly Ski Club, 435
N.W.2d 746, 749 (Iowa Ct. App. 1988).

Releases will be upheld even when it was not 
read before signed - absent fraud or mistake. 
See Huber. 

KANSAS 

Valid, unless contrary to 
public policy, illegal, or a 
disparity in bargaining power. 
New Hampshire Ins. Co. v. Fox 
Midwest Theatres, Inc., 457 
P.2d 133 (Kan. 1969); Corral v.
Rollins Protective Servs. Co.,
732 P.2d 1260 (Kan. 1987).

N/A 

Not necessary that the release contain express 
language covering the party’s negligence. 
However, the intention to exculpate the party 
from liability must be clear. Fee Ins. Agency, Inc. 
v. Snyder, 930 P.2d 1054 (Kan. 1997).

A release must be “fairly and honestly 
negotiated and understandingly entered into” 
determined by examining the totality of the 
circumstances. Ki Ron Ko v. Bally Total Fitness 
Corp., 2003 WL 22466193 (D. Kan. 2003). 

KENTUCKY 

Valid. Cumberland Valley 
Contractors, Inc. v. Bell Cty. 
Coal Corp., 238 S.W.3d 644 
(Ky. 2007). However, a release 
will be invalid if it releases a 
party for willful or wanton 
negligence. Coughlin v. T.M.H. 
Int’l Attractions, Inc., 895 F. 
Supp. 159 (W.D. Ky. 1995). 

K.R.S. § 411.190 
(Recreational Land 

Use) 

K.R.S. § 433.883 
(Caves) 

(1) Explicitly use of the word “negligence”; or (2)
Clearly and specifically indicate an intent to
release from liability caused by that party’s own
conduct; or (3) Protection against negligence is
the only reasonable construction of the
language; or (4) The hazard is clearly within the
contemplation of the release. Hargis v. Baize,
168 S.W.3d 36 (Ky. 2005).

Courts have carved out an exception for 
racetracks. Dunn v. Paducah Int’l Raceway, 599 
F. Supp. 612 (W.D. Ky. 1984).

Releases with a for-profit entity signed by a 
parent on behalf of a child are invalid. In re 
Miller v. House of Boom Kentucky, LLC, 2019 
WL 2462697 (Ky. June 2019) 

LOUISIANA 

Invalid. Any clause that limits 
the future liability of one party 
for causing physical injury to 
the other party is invalid. 
Ramirez v. Fair Grounds Corp., 
575 So.2d 811 (La. 1991). 

La. Civ. Code Ann. art. 
2004 

Any clause that limits liability based on 
intentional fault or gross fault or for physical 
injury is unenforceable. Ostrowiecki v. 
Aggressor Fleet, Ltd., 965 So.2d 527 (La. Ct. 
App. 2007). 
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MAINE 

Valid, however must 
“expressly spell out … the 
intention of the parties 
contractually to extinguish 
negligence liability.” Hardy v. 
St. Clair, 739 A.2d 368 (Me. 
1999). 

N/A 

Including a specific reference in the release to 
the negligence sufficiently “spells out” the 
intent of the party seeking immunity. Lloyd v. 
Sugarloaf Mountain Corp., 833 A.2d 1 (Me. 
2003). 

Releases signed by parents on behalf of a child 
are invalid. Rice v. Am. Skiing Co., 2000 WL 
33677027 (Me. 2000). 

MARYLAND 

Valid, with three exceptions: 
(1) cannot release for 
intentional harms or the more 
extreme forms of negligence, 
(2) obvious disparity in
bargaining power, and (3)
cannot affect the public. Wolf
v. Ford, 644 A.2d 522 (Md. Ct.
Spec. App. 1994); Winterstein
v. Wilcom, 293 A.2d 821 (Md.
Ct. Spec. App. 1972).

Md. Code, Real Prop. § 
8-105 (Landlords)

Md. Code, Cts. & Jud. 
Proc. § 5-401 

(Construction) 

There is no requirement to use the word 
“negligence” or other specific phrase for a 
release to be valid. Adloo v. H.T. Brown Real 
Estate, Inc., 686 A.2d 298 (Md. Ct. Spec. App. 
1996). A release must clearly and specifically 
indicate the release’s intent. Id. 

Gyms or health spas are not activities of great 
public importance nor of practical necessity. 
Seigneur v. Nat’l Fitness Inst., Inc., 752 A.2d 
631 (Md. Ct. Spec. App. 2000). 

MASSACHUSETTS 

Valid. Enforcement of waivers 
for ordinary negligence has 
long been favored. Sharon v. 
Newton, 437 Mass. 99 (Mass. 
2002). 

N/A 

A party who signs a release is bound by its 
terms whether he reads and understands the 
release. The time for performance of a release 
does not extend forever but only for a 
reasonable time. Borges v. Sterling Suffolk 
Racecourse, 2000 WL 1298805 (Mass. 2000). 

Waiver will not be enforced if: 

(1) Obtained by fraud, duress, deceit or ones
that go against public policy, Lee v. Allied
Sports Assocs., Inc., 209 N.E.2d 329(Mass.
1965).

(2) Releases a party for an injury caused by
gross negligence, Zavras v. Capeway Rovers
Motorcycle Club, Inc, 687 N.E.2d 1263 (Mass.
App. Ct. 1997).

(3) If the conduct violates a statute. Henry v.
Mansfield Beauty Academy, 233 N.E.2d 22
(Mass. 1968).
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MICHIGAN 

Valid if clear and 
unambiguous. Cole v. 
Ladbroke Racing Michigan, 
Inc., 614 N.W.2d 169 (Mich. 

Ct. App. 2000). 

M.C.L.A. § 691.1664 
(Equestrian) 

M.C.L.A. § 554.633 
(Landlord) 

“A contract is ambiguous only if its language is 
reasonably susceptible to more than one 
interpretation. The fact that the parties dispute 
the meaning of a release does not establish an 
ambiguity.” See Cole. 

A failure to read a release is not a defense 
unless induced by fraud. Requesting the 
release be signed is enough to demonstrate 
the release has been read. Faranso v. Cass 
Lake Beach Club, Inc., 1998 WL 1991226 (Mich. 
Ct. App. 1998). Party may not insulate himself 
against liability for gross negligence or willful 
and wanton misconduct. Lamp v. Reynolds, 
645 N.W.2d 311 (Mich. Ct. App. 2002). 

MINNESOTA 

Valid only when releasing for 
negligent conduct. Schlobohm 
v. Spa Petite, Inc., 326 N.W.2d 
920 (Minn. 1982). 

M.S.A. § 604A.11 
(Volunteer Coaches, 

Officials) 

M.S.A. § 604A.12 
(Livestock) 

Valid if: (1) not ambiguous; (2) does not purport 
to release a defendant from liability for 
intentional, willful, or wanton acts; and (3) does 
not violate public policy. Malecha v. St. Croix 
Valley Skydiving Club, 392 N.W.2d 727 (Minn. 
App. 1986). 

 

MISSISSIPPI 

Valid, but very disfavored. 
Subject to scrutiny if the 
intention of the parties is not 
expressly and unmistakably 
clear. Farragut v. Massey, 612 
So.2d 325 (Miss. 1992). 

M.C.A. § 93-19-13 
(Minors) 

An exculpatory contract should waive 
negligence as clearly and precisely as possible. 
Leach v. Tingle, 586 So.2d 799, 801 (Miss. 1991). 

The waiver must be fairly and honestly 
negotiated, and the person must understand 
what they are entering. Turnbough v. Ladner, 
754 So.2d 467 (Miss. 1999). 

MISSOURI 

Valid, but disfavored. Courts 
will enforce contracts 
according to the plain 
meaning, unless induced by 
fraud, duress, or undue 
influence. Util. Serv. & Maint., 
Inc. v. Noranda Aluminum, 
Inc., 163 S.W.3d 910 (Mo. 
2005). 

N/A 

“Consumer contracts must conspicuously use 
the terms ‘negligence,’ ‘fault’ or equivalent 
words so that a clear and unmistakable waiver 
of risk occurs.” Milligan v. Chesterfield Village. 
GP, LLC, 239 S.W.3d 613 (Mo. Ct. App. 2007). 

Requires clear, unambiguous, unmistakable, 
and conspicuous language for an exculpatory 
contract to release for one’s future negligence. 
Milligan, 239 S.W.3d 613 (Mo. Ct. App. 2007). 

MONTANA 

Invalid, it is statutorily 
prohibited for any contracts to 
have the exemption of anyone 
from responsibility for their 
own fraud, willful injury to 
person or property, or 
violation of the law. 

Mont. Stat. § 28-2-702   
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NEBRASKA 

Valid for cases involving 
ordinary negligence. Mayer v. 
Howard, 370 N.W.2d 93 (Neb. 
1985). 

NA/ 

Whether a contract violates public policy must 
be considered based on the facts surrounding 
the agreement. OB-GYN v. Blue Cross, 361 
N.W.2d 550 (Neb. 1985). 

Can’t be exempt from liability for gross 
negligence or willful misconduct. New Light Co. 
v. Wells Fargo Alarm Servs., 525 N.W.2d 25 
(Neb. 1994). 

NEVADA 

Valid. Agricultural Aviation 
Eng. Co. v. Bd. of Clark Cty. 
Comm’rs, 794 P.2d 710 (Nev. 
1990). 

N/A 

To relieve yourself of statutory liability: 

(1) must be construed strictly; (2) must spell out 
the intention of the party with the greatest 
particularity and show the intent to release 
from liability beyond doubt by express 
stipulation and no inference from the words of 
general import can establish it; (3) must be 
construed with every intendment against the 
party who seeks immunity; and (4) the burden 
to establish immunity from liability is upon the 
party who asserts such liability. Id. (quoting 
Employers Liability Assurance Corp. v. Greenville 
Business Men’s Ass’n, 224 A.2d 620 (Pa. Super. 
Ct. 1978). 

See also, Turner v. Mandalay Sports Entm’t, 
LLC, 180 P.3d 1172 (Nev. 2008). 

NEW HAMPSHIRE 

Valid. Generally prohibited 
but in limited circumstances, 
can expressly consent to 
waive the liability of another 
who causes injury. Dean v. 
MacDonald, 786 A.2d 834 
(N.H. 1986). 

N/A 

Will be enforced if: (1) does not violate public 
policy; (2) plaintiff understood the agreement 
or a reasonable person in his position would 
have understood; and (3) plaintiff’s claims were 
within the contemplation of the parties when 
contract was executed. See Dean. 

An exculpatory contract completely bars a 
plaintiff’s recovery, and, therefore, the 
comparative fault statute does not apply. Allen 
v. Dover Co Recreational Softball League, 807 
A.2d 1274 (N.H. 2002). 

Failure to read the entire release does not 
preclude enforcement of the agreement. 
Barnes v. New Hampshire Karting Ass’n, 509 
A.2d 151 (N.H. 1986). 

Contract will violate public policy if a special 
relationship exists or if there’s a disparity in 
bargaining power. Id. 
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NEW JERSEY 

Valid, but generally disfavored 
and subject to scrutiny. 
Stelluti v. Casapenn Enters., 
LLC, 1 A.3d 678 (N.J. 2010). 

Unenforceable when adverse 
to the public interest. Frank 
Briscoe Co. v. Travelers Indem. 
Co., 65 F. Supp.2d 285 (D.N.J. 
1999). 

N.J.S.A. § 5:13-3 (Ski 
Lift) 

N.J.S.A. § 5:14-1 
(Skating Rink) 

N.J.S.A. § 5:15-1 
(Equestrian) 

To be enforceable: (1) must demonstrate that 
party assented voluntarily, intelligently and with 
full knowledge of its consequences, and (2) 
can’t be obtained via fraud, or unconscionable 
means. Knorr v. Smeal, 836 A.2d 794 (N.J. 2003); 
Hojnowski v. Vans Skate Park, 901 A.2d 381 (N.J. 
2006). 

Courts deem exculpatory clauses contrary to 
the public interest when they: (1) release party 
for intentional, reckless, or grossly negligent 
conduct. Vitale v. Schering-Plough Corp., 146 
A.3d 162(N.J. App. Div. 2016); (2) waive liability 
for a duty imposed by statute. Marcinczyk v. 
State of New Jersey Police Training Comm’n, 5 
A.3d 785 (N.J. 2010); and (3) release a public 
utility or common carrier. Gershon, Adm’x Ad 
Prosequendum for Estate of Pietroluongo v. 
Regency Diving Center, Inc., 845 A.2d 720 (N.J. 
App. Div. 2004). 

Release signed by a decedent with the express 
purpose of barring potential heirs from 
bringing a claim in the event of death is void as 
against public policy. N.J.S.A. § 2A:31-1. 

NEW MEXICO 

Valid, unless they violate law 
or contrary to public policy. 
Sw. Pub. Serv. Co. v. Artesia 
Alfalfa Growers’ Ass’n, 353 
P.2d 62 (N.M. 1960). 

N.M.S.A. § 42-13-1 
(Equestrian) 

N.M.S.A. § 24-15-1 
(Skiing) 

Two-Pronged Test. (1) A person without legal 
training could understand the agreement; and 
(2) Not contrary to public policy. Berlangieri v. 
Running Elk Corp., 76 P.3d 1098 (N.M. 2003) 
(Berlangieri lists six factors for guidance on 
violation of public policy). 

Public policy favoring the invalidation of a 
release can be furnished either through 
statutory or common law. See Berlangieri. 

NEW YORK 

Valid, except where 
prohibited by statute. Gross v. 
Sweet, 400 N.E.2d 306 (N.Y. 
Ct. App. 1979). 

N.Y. Gen. Oblig. § 5-
326 (Public 
Recreation) 

N.Y. Gen. Oblig. § 5-
321(Lessor) 

N.Y. Gen. Oblig. § 5-
322.1 & §5-

323(Construction) 

N.Y. Gen. Oblig. § 5-
325 (Garage) 

To be enforceable: (1) intention of parties is in 
unmistakable language; (2) the agreement is 
clear and coherent and; (3) does not violate 
public policy. See Gross. 

Will be deemed against public policy if it 
conflicts “with a public interest or constitutes 
an abuse of a special relationship (employer/ 
employee, common carrier/passenger). See 
Gross. 
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NORTH 
CAROLINA 

Valid, except where it violates 
a statute, inequality of 
bargaining power, or is 
contrary to a substantial 
public interest. Fortson v. 
McClellan, 508 S.E.2d 549 
(N.C. Ct. App. 1998). 

N.C.G.S.A. § 99C-2(c) 
(Skiing) 

The exculpatory clause being in all capital letters 
and specifically mentioning the word 
“negligence” are factors the court looks at to 
determine conspicuousness. Waggoner v. Nags 
Head Water Sports, Inc., 141 F.3d 1162 (4th Cir. 
1998) (unpublished). 

A defense based on a release is an affirmative 
defense. Therefore, the defendant bears the 
burden of proof. Lyon v. Shelter Resources 
Corp., 253 S.E.2d 277 (N.C. Ct. App. 1979). 

North Carolina has not decided whether a 
waiver for gross negligence is enforceable. 

NORTH DAKOTA 

Valid, unless the exculpatory 
contract is ambiguous or 
releases a party for 
intentional, willful, or wanton 
acts. Reed v. Univ. of N. 
Dakota, 589 N.W.2d 880 (N.D. 
1999). 

N.D.C.C. § 9-08-02 

N.D.C.C. § 9-08-02.1 
(Construction) 

Interpretation of releases is governed by 
N.D.C.C. § 9-08-02. The language for “any 
claims” and “all responsibility” is limited to 
negligent acts as a matter of law. See Reed.  

Any provision of a contract is unlawful if it is: 

(1) Contrary to an express provision of law; (2) 
Contrary to the policy of express law, though 
not expressly prohibited; or (3) Otherwise 
contrary to good morals. N.D.C.C. § 9-08-01. 

OHIO 

Valid, if the intent of the 
parties, regarding exactly the 
type of liability and who is 
being released, is stated in 
clear/unambiguous terms. 
Hague v. Summit Acres Skilled 
Nursing & Rehab., 2010 WL 
5545386 (Ohio Ct. App. 2010). 

N/A 

A pre-injury release is unenforceable “where 
party seeking protection failed to exercise any 
care whatsoever, willful or wanton misconduct, 
or if clause is against public policy, 
unconscionable, or vague/ambiguous.” Ohio 
Cas. Ins. Co. v. D & J Distrib. & Mfg., Inc., 2009 
WL 2356849 (Ohio Ct. App. 2009). 

Courts determine ambiguousness by asking 
whether an ordinarily prudent and 
knowledgeable individual would have 
reasonably understood it was a release. Hall v. 
Woodland Lake Leisure Resort Club, Inc., 1998 
WL 729197 (Ohio Ct. App. 1998). Use phrases 
such as “at their own risk,” “Company will not 
be responsible or liable,” “Company has no 
duty.” The specific use of the word “negligence” 
or “release” not required. Id. 

A waiver signed by a participant in a sports 
activity does not waive the participant’s right 
to bring a product liability claim. Curtis v. 
Hoosier Racing Tire Corp., 299 F. Supp.2d 777 
(N.D. Ohio 2004). A decedent can only waive 
their own claims and not the claims a survivor. 
Peters v. Columbus Steel Castings Co., 873 
N.E.2d 1258 (Ohio 2007). 
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OKLAHOMA 

Valid, if clear/unambiguous 
and would not be injurious to 
public health or morals or 
against public policy. Schmidt 
v. U.S., 912 P.2d 874 (Okla. 
1996). 

Okla. Const. art. XXIII, 
§ 6 

Must identify the tortfeasor to be released, the 
nature of the wrongful act, and the type and 
extent of damages covered. Linda Wright v. W. 
Shamrock Corp., 2016 WL 4386038 (N.D. Okla. 
2016). 

The more unusual the activity, the more 
explanation in a release is required for a waiver 
to be upheld. Manning v. Brannon, 956 P.2d 156 
(Okla. Civ. App. 1997). 

Three conditions must be satisfied to be 
enforceable: (1) clear, definite, and 
unambiguous language; (2) no vast disparity of 
bargaining power between the parties; and (3) 
the exculpation is not contrary to statute or 
public policy.  Manning v. Brannon, 956 P.2d 
156 (Okla. Civ. App. 1997). 

OREGON 

Valid, however determined on 
a case-by-case basis. Will be 
enforceable when the court 
determines its neither 
unconscionable nor against 
public policy. Bagley v. Mt. 
Bachelor, Inc., 340 P.3d 27 
(Or. 2014). 

N/A 

Public policy considerations: (1) release is 
conspicuous/unambiguous; (2) is there disparity 
in bargaining power; (3) was it offered on a 
take-it-or-leave-it basis; and (4) did it involve a 
consumer transaction. 

Substantive considerations: (1) release causes a 
harsh or inequitable result; and (2) releasee 
serves an important public interest or function. 
See Bagley. 

Release language should be in a different 
typeface and larger size compared to the rest of 
agreement. Landgren v. Hood River Sports Club, 
Inc., 2001 WL 34041883 (D. Or. 2001). 

Releases for gross negligence, reckless, or 
intentional conduct are unenforceable. See 
Bagley. 

PENNSYLVANIA 

Valid if (1) not against public 
policy, (2) between persons 
relating entirely to their own 
private affairs, and (3) each 
party must be free to bargain 
the agreement. Topp Copy 
Prods., Inc. v. Singletary, 626 
A.2d 98 (Pa. 1993). 

N/A 

Must clearly state the intention of the parties, 
by express stipulation; any ambiguous language 
of the contract will be construed against the 
party seeking immunity. Vinikoor v. Pedal 
Pennsylvania, Inc., 974 A.2d 1233 (Pa. Cmwlth. 
2009). 

Courts look for the words “waiver, release, or 
waiver of liability,” or any other words of similar 
import and effect to determine the clear 
intention of the contract. Fay v. Thiel Coll., 2001 
WL 1910037 (Pa. Cmwlth. 2001). 

Release of reckless conduct is against public 
policy. Tayar v. Camelback Ski Co., 47 A.3d 
1190 (2012). 

Only “individuals of 18 years and older shall 
have the right to enter into binding and legally 
enforceable contracts…”. 23 Pa. C.S. § 5101. 

RHODE ISLAND 

Valid if it “sufficiently 
specific.” Corrente v. Conforti 
& Eisele Co., 468 A.2d 920 (R.I. 
1983). 

R.I.G.L. § 7-6-9 (Non-
profits) 

The intent of the parties must be clearly and 
unequivocally expressed in the contract. See 
Corrente. 

Courts examine the specific language of the 
exculpatory contract to determine its intent. 
Brown v. Wakefield Fitness Ctr, Inc., 1994 WL 
930947 (R.I. Super. Ct. 1994). 
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SOUTH CAROLINA 

Valid, however not favored by 
the law and will be strictly 
construed against the party 
relying on them. Fisher v. 
Stevens, 584 S.E.2d 149 (S.C. 
Ct. App. 2003). 

N/A 

Will be against public policy if it does not inform 
the plaintiff he is waiving all claims due to 
defendant’s negligence. Fisher v. Stevens, 584 
S.E.2d 149 (S.C. Ct. App. 2003). 

The phrase “Any person in any restricted area” 
was overly broad and unenforceable. Id. 

See McCune v. Myrtle Beach Indoor Shooting 
Range, Inc., 612 S.E.2d 462 (S.C. Ct. App. 2005) 
for proper waiver. 

SOUTH DAKOTA 

Valid if fairly and knowingly 
made. Holzer v. Dakota 
Speedway, Inc., 610 N.W.2d 
787 (S.D. 2000). 

S.D.C.L. § 42-11-3
(Equestrian)

More likely to be enforceable if written on a 
separate document. The more inherently 
dangerous an activity, the more likely an 
exculpatory contract will be valid. See Holzer. 

Releases that cover willful or intentional torts 
are not valid and against public policy. Id. 

TENNESSEE 

Valid. Such agreements are of 
a contractual nature and will 
generally be enforced unless 
contrary to public policy. 
Perez v. McConkey, 872 
S.W.2d 897 (Tenn. 1994). 

T.C.A. § 68-114-103
(Skiing) 

T.C.A. § 47-18-303
(Health Clubs)

In Olson v. Molzen, 558 S.W.2d 429, 431 (Tenn. 
1977), the court lays out six factors to consider 
when determining if an exculpatory contract is 
against public policy. 

Not having the word “negligence” in the 
agreement is not fatal. Henderson v. Quest 
Expeditions, Inc., 174 S.W.3d 730 (Tenn. Ct. App. 
2005). 

Releases for gross negligence or willful conduct 
are against public policy. Adams v. Roark, 686 
S.W.2d 73 (Tenn. 1985). As well as releases for 
fraud or intentional misrepresentation. 
Houghland v. Sec. Alarms & Servs., Inc., 755 
S.W.2d 769 (Tenn. 1988). 

TEXAS 

Valid, if it complies with both 
fair notice doctrines: (1) 
conspicuousness, and (2) 
express negligence. Enserch 
Corp. v. Parker, 794 S.W.2d 2 
(Tex. 1990). 

Tex. Bus & Com. Code 
§ 1.201(10) (Definition
of Conspicuousness)

Texas Labor Code §
406.033 (Workplace

Injuries) 

Express Negligence Doctrine: Requires a party 
seeking release to express such intent in specific 
terms within the four corners of the document. 
Atl. Richfield Co. v. Petroleum Pers., Inc., 768 
S.W.2d 724 (Tex. 1989). 

Conspicuousness: Release language should 
appear in larger type, contrasting colors, or 
otherwise call attention to itself. Storage & 
Processors 134 S.W.3d 190 (Tex. 2004). 

If both parties have actual knowledge of the 
contract’s terms, the fair notice requirements 
need not be satisfied. Dresser Indus., Inc. v. 
Page Petroleum, Inc., 853 S.W.2d 505 (Tex. 
1993). 

A waiver of gross negligence is against public 
policy. Van Voris v. Team Chop Shop, LLC, 402 
S.W.3d 915 (Tex. App. 2013). As well as 
waivers for intentional or reckless conduct. 
Zachry Constr. Corp. v. Port of Hous. Auth. of 
Harris Cty., 449 S.W.3d 98 (Tex. 2014). 
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UTAH 

Valid, except for releases that 
(1) offend public policy, 
Rothstein v. Snowbird Corp., 
175 P.3d 560 (Utah. 2007); (2) 
fall within the public interest 
exception, Berry v. Greater 
Park City Co., 171 P.3d 442 
(Utah 2007); and (3) are 
unclear or ambiguous, Pearce 
v. Utah Auth. Found., 179 P.3d 
760 (Utah. 2008). 

U.C.A. § 78B-4-401 
(Skiing) 

U.C.A. § 78B-4-203 
(Equestrian) 

U.C.A. § 57-14-101 
(Recreational Use of 

Land) 

Do not need to include the word negligence if 
the intent to release liability is clearly and 
unequivocally expressed. Russ v. Woodside 
Homes, 905 P.2d 901 (Utah Ct. App. 1995). 

A waiver of gross or wanton negligence is 
unenforceable. Russ v. Woodside Homes, 905 
P.2d 901 (Utah Ct. App. 1995). 

VERMONT 

Valid, but must meet higher 
standards for clarity and must 
pass public policy inspection. 
Provoncha v. Vermont 
Motocross Ass’n, Inc., 974 
A.2d 1261 (Vt. 2000). 

N/A 

Releases are valid when they sufficiently and 
clearly reflect the parties’ intent. Fairchild 
Square Co. v. Green Mountain Bagel Bakery, 
Inc., 658 A.2d 31 (Vt. 1995). 

A specific reference to negligence is not 
essential to effectively immunize a party from 
such liability, but “words conveying a similar 
import must appear.” Colgan v. Agway, Inc., 553 
A.2d 143 (Vt. 1988). 

Courts consider “the nature of the parties’ 
relationship, including whether the party 
granting exculpation is in a position of 
dependency, and the type of service provided 
by the party seeking exculpation, including 
whether the service is laden with public 
interest.” Thompson v. Hi Tech Motor Sports, 
Inc., 945 A.2d 368 (Vt. 2008). 

VIRGINIA 

Invalid. Public policy forbids 
the enforcement of a release 
or waiver for personal injury 
caused by future acts of 
negligence. Hiett v. Lake 
Barcroft Community Assoc., 
418 S.E.2d 894 (Va. 1992). 

N/A  

Court will uphold exculpatory contracts when 
involved with an auto race due to its inherent 
danger. Elswick v. Lonesome Pine Int’l 
Raceway, Inc., 2001 WL 1262224 (Va. Cir. 
2001). 

WASHINGTON 

Valid, unless against public 
policy, inconspicuous, or the 
negligent act falls below the 
legal standard for protection 
of others. Johnson v. NEW, 
Inc., 948 P.2d 877 (Wash. Ct. 
App. 1997). 

R.C.W.A. § 79A.45.030 
(Skiing) 

Need not specifically mention that it releases 
the service provider from liability or negligence 
– just clearly state the intent. Craig v. Lake 
Shore Athletic Club, Inc., 1997 WL 305228 
(Wash. Ct. App. 1997). 

The waiver being a separate document using 
the word “Waiver” as a title in large type, with 
the sentence “Please Read Carefully and Sign” 
are factors the court looks at to determine 
conspicuousness. Id. 

See Wagenblast v. Odessa Sch. Dist., 758 P.2d 
968 (Wash. 1988) for 6 factors to determine if 
an exculpatory release violates public policy. 

Must show that plaintiff: (1) Had full subjective 
understanding; (2) of the nature of the specific 
risk; and (3) voluntarily chose to encounter 
that risk. Kirk v. Washington State Univ., 746 
P.2d 285 (Wash. 1987). 
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WEST VIRGINIA 

Valid, if agreement expressly 
and clearly includes a waiver 
of liability and is made freely 
and fairly between parties in 
equal bargaining position, 
unless there is a contrary 
safety statute or public 
interest. Murphy v. N. Am. 
River Runners, Inc., 412 S.E.2d 
504 (W. Va. 1991). 

W. Va. Code § 20-3B-3 
(Whitewater Rafting) 

 

Releases for party’s intentional/reckless/gross 
negligence are unenforceable unless the 
release clearly indicates that such was the 
releasing party’s intention. Murphy v. N. Am. 
River Runners, Inc., 412 S.E.2d 504 (W. Va. 
1991). 

WISCONSIN 

Valid. However, when overly 
broad it will be invalid and will 
only bar claims which were 
within the contemplation of 
the parties at the time of 
signing. Arnold v. Shawano 
Cty. Agr. Soc., 330 N.W.2d 773 
(Wis. 1983). 

Wis. Stat. § 895.481 
(Equestrian) 

Wis. Stat. § 895.482 
(Ski Patrol) 

Wis. Stat. § 895.52 
(Recreational 

Activities) 

Wis. Stat. § 895.447 
(Voids some 

agreements limiting 
tort liability). 

An exculpatory contract is one which “relieve[s] 
a party from liability for harm caused by his or 
her own negligence.” Merten v. Nathan, 321 
N.W.2d 173 (Wis. 1982). Exculpatory 
agreements are unenforceable when (1) there is 
not adequate notice of agreement’s 
significance; (2) there is no opportunity to 
bargain; and (3) the scope of the release 
expands beyond negligence claims. Brooten v. 
Hickok Rehab. Servs., LLC, 831 N.W.2d 445 (Wis. 
Ct. App. 2013); Atkins v. Swimwest Family 
Fitness Ctr., 691 N.W.2d 334 (Wis. 2005). 

Two-fold test to determine enforceability (1) 
agreement must clearly, unambiguously, and 
unmistakably inform what is being waived, (2) 
must alert signer to the significance of what is 
being signed. Yauger v. Skiing Enterprises, Inc., 
557 N.W.2d 60 (Wis. 1996). 

Section 895.447 does not void subrogation 
waiver agreements. A subrogation waiver does 
not limit or eliminate “tort liability.” Rural Mut. 
Ins. Co. v. Lester Buildings, LLC, 929 N.W.2d 
180 (Wis. 2019). 

WYOMING 

Valid, only if it does not 
contravene public policy. 
Schutkowski v. Carey, 725 P.2d 
1057 (Wyo. 1986) 

Claims for willful/wanton 
misconduct cannot be waived 
by exculpatory agreement. 
Street v. Darwin Ranch, Inc., 
75 F.Supp.2d 1296 (D. Wyo. 
1999). 

N/A 

Language of the release should clearly state the 
intention to release a party from liability and, in 
plain reading of the language in the context of 
the release, should show no other rational 
purpose for which it could have been intended. 
Massengill v. S.M.A.R.T. Sports Med. Clinic, P.C., 
996 P.2d 1132 (Wyo. 2000). 

Court considers: (1) whether a duty to the 
public exists; (2) nature of the service 
performed; (3) if contract was fairly entered 
into; and (4) whether the intention of the 
parties is expressed in clear and unambiguous 
language. Id. 
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Restat 2d of Contracts, § 195

Restatement of the Law, Contracts 2d - Official Text  >  Chapter 8- Unenforceability on Grounds of 
Public Policy  >  Topic 4- Interference with Other Protected Interests

§ 195 Term Exempting From Liability for Harm Caused Intentionally,
Recklessly or Negligently

(1) A term exempting a party from tort liability for harm caused intentionally or recklessly is
unenforceable on grounds of public policy.

(2) A term exempting a party from tort liability for harm caused negligently is unenforceable on
grounds of public policy if

(a) the term exempts an employer from liability to an employee for injury in the course of his
employment;

(b) the term exempts one charged with a duty of public service from liability to one to whom that duty
is owed for compensation for breach of that duty, or

(c) the other party is similarly a member of a class protected against the class to which the first party
belongs.

(3) A term exempting a seller of a product from his special tort liability for physical harm to a user or
consumer is unenforceable on grounds of public policy unless the term is fairly bargained for and is
consistent with the policy underlying that liability.

COMMENTS & ILLUSTRATIONS 
Comment:
a. Rationale.  The law of torts imposes standards of conduct for the protection of others against unreasonable
risk of harm.  One cannot exempt himself from such liability for harm that is caused either intentionally or
recklessly.  See Restatement, Second, Torts § 500.  (As to the possibility that one party's consent may give the
other a defense under the law of torts, see Restatement, Second, Torts §§ 892-92D.) However, a party to a
contract can ordinarily exempt himself from liability for harm caused by his failure to observe the standard of
reasonable care imposed by the law of negligence.  See Restatement, Second, Torts § 282.  This rule is
subject to an exception if the other party is a member of a protected class.  Two examples of this exception are
widely recognized.  First, an employer is not permitted to exempt himself from liability to his employee for
negligently caused injury (paragraph (a)).  Second, one who is charged with a duty of public service, such as
a common carrier or a public utility, and who undertakes to perform it for compensation, is not permitted to
exempt himself from liability to the one to be served for negligent breach of that duty (paragraph (b)).  The rigor
of this rule may, however, be mitigated by a fairly bargained for agreement to limit liability to a reasonable
agreed value in return for a lower rate.  In most jurisdictions legislation has altered the rule in specific situations,
usually by restricting the power to limit liability.  The two examples given under Subsection (2) are not intended
as an exhaustive list of situations in which such terms are unenforceable.  If, for example, a statute imposes a
standard of conduct, a court may decide on the basis of an analysis of the statute, that a term exempting a
party from liability for failure to conform to that standard is unenforceable.  See § 179(a).
Illustrations:

1. A, a common carrier, issues a pass to B, one of its employees.  A term of the pass exempts A from liability
to B for any injury caused by A's negligence.  The term is unenforceable on grounds of public policy.
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Enforcement of a similar term in a pass given gratuitously to one who is not an employee would not be 
precluded on those grounds.

2.  A term in an agreement between A, a railroad, and B, an adjacent land owner, exempts A from liability to B 
for fires negligently caused by sparks from its engines.  Because the term does not exempt A from liability for 
breach of its duty of public service, its enforcement is not precluded on grounds of public policy.  The term 
would be unenforceable on those grounds if it exempted A from liability for harm caused either willfully, 
intentionally or recklessly.
b.  Relation to other rules.  Language inserted by a party in an agreement for the purpose of exempting him 
from liability for negligent conduct is scrutinized with particular care and a court may require specific and 
conspicuous reference to negligence under the general principle that language is interpreted against the 
draftsman.  See § 206.  Furthermore, a party's attempt to exempt himself from liability for negligent conduct 
may fail as unconscionable.  See § 208.  The rule stated in this Section does not apply to an agreement by a 
third person to indemnify a party against liability in tort.  The effect of a term purporting to exempt a party from 
the consequences of a misrepresentation is governed by the rule stated in § 196.
c.  Strict product liability.  One who sells a product in a defective condition unreasonably dangerous to the user 
or consumer or to his property is subjected to liability for resulting physical harm under the rule stated in 
Restatement, Second, Torts § 402A.  In general, a term exempting the seller from this liability is unenforceable 
on grounds of public policy.  See Comment m to Restatement, Second, Torts § 402A.  Subsection (3) states an 
exception for the rare situation in which the term is consistent with the policy underlying the liability.  This might 
be the case, for example, for a term in a fairly negotiated contract between two merchants for the sale of an 
experimental product.  Such a term would not, however, affect the rights of one who was not a party to the 
contract.

REPORTER'S NOTES

This Section is based on former §§ 574, 575.  See 6A Corbin, Contracts § 1472 (1962 & Supp. 1980); 15 
Williston, Contracts §§ 1750-51 (3d ed. 1972).
Comment a.  Illustration 1 is based on Illustration 1 to former § 575.  Illustration 2 is based on Illustration 2 to 
former § 575; cf.  Rutter v. Arlington Park Jockey Club, 510 F.2d 1065 (7th Cir. 1975); Lamoille Grain Co. v. St. 
Johnsbury and Lamoille County R.R., 135 Vt. 5, 369 A.2d 1389 (1976); compare Alabama Great So. R.R. v. 
Sumter Plywood Corp., 359 So.2d 1140 (Ala. 1978). See also Meyerow, Exculpatory Provisions in Leases of 
Commercial Property -- A Realistic Appraisal, 13 New England L. Rev. 739 (1978). As to exemption from 
liability for failure to observe a statutory duty imposed for the protection of human life, see Warren City Lines v. 
United Ref. Co., 220 Pa. Super. Ct. 308, 287 A.2d 149 (1971). For examples of legislative modification of the 
common law rules, see Carriage of Goods by Sea Act, 46 U.S.C. § 1304 (1976); Interstate Commerce Act, 49 
U.S.C. §§ 20(11), 1502 Note (1976); Lopez v. A/S D/S Svendborg, 581 F.2d 319 (2d Cir. 1978); Comment, 47 
Fordham L. Rev. 323 (1978).

The rule forbidding terms exempting parties from harm caused intentionally is illustrated by Zuckerman-Vernon 
Corp. v. Rosen, 361 So.2d 804 (Fla. Dist. Ct. App. 1978). The contrary general rule permitting such clauses as 
to negligence is stated in LaFrenz v. Lake County Fair Bd., 172 Ind. App. 389, 360 N.E.2d 605 (1977); and 
Jones v. Dressel, 582 P.2d 1057 (Colo. App. 1978). However, some states forbid exculpatory clauses against a 
party's own negligence, see, e.g., Alabama Great So. R.R. v. Sumter Plywood Corp., supra; and Agricultural 
Serv. Ass'n v. Ferry-Morse Seed Co., 551 F.2d 1057 (6th Cir. 1977) (applying Cal. Civ. Code § 1668 (West 
1973)).  Other courts, applying the general rule as to negligence, state that such exculpatory clauses will be 
strictly construed against the party relying on them, see, e.g., Belger Cartage Service v. Holland Constr. Co., 
224 Kan. 320, 582 P.2d 1111 (1978); J.A. Jones Constr. Co. v. City of Dover, 372 A.2d 540 (Del. Super. Ct. 
1977), app. dism'd, 377 A.2d 1 (Del. 1977). Compare Tunkl v. Regents of Univ. of California, 60 Cal.2d 92, 32 
Cal. Rptr. 33, 383 P.2d 441 (1963). Some courts will not interpret an exculpatory clause to include a party's own 
negligence unless the word "negligence" is used verbatim.  See, e.g., J.A. Jones Constr. Co. v. City of Dover, 
supra; Della Corte v. Incorporated Village of Williston, 60 A.D.2d 639, 400 N.Y.S.2d 357 (1977). Compare Marr 
Enterprises v. Lewis Refrig. Co., 556 F.2d 951 (9th Cir. 1977); Zimmer v. Mitchell and Ness, 253 Pa. Super. Ct. 
474, 385 A.2d 437 (1978). Courts are more likely to uphold clauses exculpating negligence when a voluntary 
dangerous activity such as sports is involved than when a less voluntary activity such as a medical procedure is 
involved.  Compare Zimmer v. Mitchell and Ness, supra (skiing); and LaFrenz v. Lake County Fair Bd., supra 

https://plus.lexis.com/api/document?collection=analytical-materials&id=urn:contentItem:42JH-HP90-00YF-T0JF-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=analytical-materials&id=urn:contentItem:42JH-HP90-00YF-T0JF-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4X-49C0-0039-M3HJ-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:3RXR-2BG0-003G-G0XG-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:3RXR-2BG0-003G-G0XG-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:3RX4-19H0-003C-94YS-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:3RX4-19H0-003C-94YS-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:3RRM-XV60-003C-M331-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:3RRM-XV60-003C-M331-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4W-Y5N0-0039-M54W-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:3RX6-HDC0-003F-X08X-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:3RX4-5690-003D-911X-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:3RX4-19H0-003C-94YS-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4X-11D0-0039-M3Y5-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4X-11D0-0039-M3Y5-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5J6R-DPH1-66B9-84H7-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:3RX4-3T30-003F-D03T-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:3RX4-3T30-003F-D03T-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:3RRT-BVJ0-003C-K24V-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:3RRT-BVJ0-003C-K24V-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:3RRT-7WP0-003C-K2YX-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:3RRK-MWF0-003C-H2DB-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:3RRK-MWF0-003C-H2DB-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:3RRT-BVJ0-003C-K24V-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:3RRT-BVJ0-003C-K24V-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:3RRJ-5P00-0054-F2SC-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:3RRJ-5P00-0054-F2SC-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:3RRJ-5P00-0054-F2SC-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:3RX6-HDC0-003F-X08X-00000-00&context=1530671


Page 3 of 3

Restat 2d of Contracts, § 195

Adam Bemporad

(automobile racing), with Olson v. Molzen, 558 S.W.2d 429 (Tenn. 1977) (abortion); and Leidy v. Deseret 
Enterprises, 252 Pa. Super. Ct. 162, 381 A.2d 164 (1977) (post-operative physical therapy).

For two lower court opinions refusing to relieve public utilities from liability for negligence despite tariffs 
approved by a regulatory commission, see Denmark v. New York Tel. Co., 97 Misc.2d 205, 411 N.Y.S.2d 506 
(1978); Lee v. Consolidated Edison Co., 95 Misc.2d 120, 407 N.Y.S.2d 777 (1978).
Comment b.  On the specificity of language required, see, in addition to the cases cited on this point in the 
Reporter's Note to Comment a, Lincoln Pulp & Paper Co. v. Dravo Corp., 436 F. Supp. 262 (D. Maine 1977); 
id., 445 F. Supp. 507 (D. Maine 1977); Orkin Exterminating Co. v. Montagano, 359 So.2d 512 (Fla. Dist. Ct. 
App. 1978). The three opinions cited in this paragraph also rely on the rule of interpretation against the clause's 
draftsman.  With respect to unconscionability, compare Louisville Bear Safety Serv. v. South Central Bell Tel. 
Co., 571 S.W.2d 438 (Ky. 1978); and Berjian v. Ohio Bell Tel. Co., 54 Ohio St.2d 147, 375 N.E.2d 410 (1978), 
with Allen v. Michigan Bell Tel. Co., 18 Mich. App. 632, 171 N.W.2d 689 (1969). See also Posttape Assoc. v. 
Eastman Kodak Co., 450 F. Supp. 407 (E.D. Pa. 1978); id., 537 F.2d 751 (3d Cir. 1976); LaFrenz v. Lake 
County Fair Bd., 172 Ind. App. 389, 360 N.E.2d 605 (1977); Note, Fairness, Flexibility and the Waiver of 
Remedial Rights by Contract, 87 Yale L.J. 1057 (1978).

Comment c.  The exception in Subsection (2) is supported by Keystone Aeronautics Corp. v. R.J. Enstrom 
Corp., 499 F.2d 146 (3d Cir. 1974); see also Wheeler v. Standard Tool and Mfg. Co., 497 F.2d 897 (2d Cir. 
1974). But cf.  Sterner Aero v. Page Airmotive, 499 F.2d 709 (10th Cir. 1974).

Cross Reference

ALR Annotations:

Validity and construction of "No Damage" Clause with respect to delay in building or construction contract.  74 
A.L.R.3d 187.

Validity and construction of contract exempting agricultural fair or similar bailee from liability for articles 
delivered for exhibition.  69 A.L.R.3d 1025.

Validity and construction of contract exempting hospital or doctor from liability for negligence to patient.  6 
A.L.R.3d 704.

Conditions printed on confirmation slips as binding on customers of stock or commodity broker.  71 A.L.R.2d 
1089.

Validity, construction, and effect of limited liability or stipulated damages clause in fire or burglar alarm service 
contract.  42 A.L.R.2d 591.

Digest System Key Numbers:
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Restat 2d of Contracts, § 208

Restatement of the Law, Contracts 2d - Official Text  >  Chapter 9- The Scope of Contractual Obligations  >  
Topic 2- Considerations of Fairness and the Public Interest

§ 208 Unconscionable Contract or Term

If a contract or term thereof is unconscionable at the time the contract is made a court may 
refuse to enforce the contract, or may enforce the remainder of the contract without the 
unconscionable term, or may so limit the application of any unconscionable term as to avoid any 
unconscionable result.

COMMENTS & ILLUSTRATIONS 
Comment:
a.  Scope.  Like the obligation of good faith and fair dealing (§ 205), the policy against unconscionable 
contracts or terms applies to a wide variety of types of conduct.  The determination that a contract or 
term is or is not unconscionable is made in the light of its setting, purpose and effect.  Relevant factors 
include weaknesses in the contracting process like those involved in more specific rules as to 
contractual capacity, fraud, and other invalidating causes; the policy also overlaps with rules which 
render particular bargains or terms unenforceable on grounds of public policy.  Policing against 
unconscionable contracts or terms has sometimes been accomplished "by adverse construction of 
language, by manipulation of the rules of offer and acceptance or by determinations that the clause is 
contrary to public policy or to the dominant purpose of the contract." Uniform Commercial Code § 2-
302 Comment 1.  Particularly in the case of standardized agreements, the rule of this Section permits 
the court to pass directly on the unconscionability of the contract or clause rather than to avoid 
unconscionable results by interpretation.  Compare § 211.
b.  Historic standards.  Traditionally, a bargain was said to be unconscionable in an action at law if it 
was "such as no man in his senses and not under delusion would make on the one hand, and as no 
honest and fair man would accept on the other;" damages were then limited to those to which the 
aggrieved party was "equitably" entitled.  Hume v. United States, 132 U.S. 406 (1889), quoting Earl of 
Chesterfield v. Janssen, 2 Ves. Sen. 125, 155, 28 Eng. Rep. 82, 100 (Ch. 1750). Even though a 
contract was fully enforceable in an action for damages, equitable remedies such as specific 
performance were refused where "the sum total of its provisions drives too hard a bargain for a court 
of conscience to assist." Campbell Soup Co. v. Wentz, 172 F.2d 80, 84 (3d Cir. 1948). Modern 
procedural reforms have blurred the distinction between remedies at law and in equity.  For contracts 
for the sale of goods, Uniform Commercial Code § 2-302 states the rule of this Section without 
distinction between law and equity.  Comment 1 to that section adds, "The principle is one of the 
prevention of oppression and unfair surprise (Cf. Campbell Soup Co. v. Wentz, . . .) and not of 
disturbance of allocation of risks because of superior bargaining power."
c.  Overall imbalance.  Inadequacy of consideration does not of itself invalidate a bargain, but gross 
disparity in the values exchanged may be an important factor in a determination that a contract is 
unconscionable and may be sufficient ground, without more, for denying specific performance.  See 
§§ 79, 364.  Such a disparity may also corroborate indications of defects in the bargaining process, or 
may affect the remedy to be granted when there is a violation of a more specific rule.  Theoretically it 
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is possible for a contract to be oppressive taken as a whole, even though there is no weakness in the 
bargaining process and no single term which is in itself unconscionable.  Ordinarily, however, an 
unconscionable contract involves other factors as well as overall imbalance.
Illustrations:

1. A, an individual, contracts in June to sell at a fixed price per ton to B, a large soup manufacturer,
the carrots to be grown on A's farm.  The contract, written on B's standard printed form, is obviously
drawn to protect B's interests and not A's; it contains numerous provisions to protect B against various
contingencies and none giving analogous protection to A.  Each of the clauses can be read restrictively
so that it is not unconscionable, but several can be read literally to give unrestricted discretion to B.  In
January, when the market price has risen above the contract price, A repudiates the contract, and B
seeks specific performance.  In the absence of justification by evidence of commercial setting,
purpose, or effect, the court may determine that the contract as a whole was unconscionable when
made, and may then deny specific performance.

2. A, a homeowner, executes a standard printed form used by B, a merchant, agreeing to pay $ 1,700
for specified home improvements.  A also executes a credit application asking for payment in 60
monthly installments but specifying no rate.  Four days later A is informed that the credit application
has been approved and is given a payment schedule calling for finance and insurance charges
amounting to $ 800 in addition to the $ 1,700.  Before B does any of the work, A repudiates the
agreement, and B sues A for $ 800 damages, claiming that a commission of $ 800 was paid to B's
salesman in reliance on the agreement.  The court may determine that the agreement was
unconscionable when made, and may then dismiss the claim.
d. Weakness in the bargaining process.  A bargain is not unconscionable merely because the parties
to it are unequal in bargaining position, nor even because the inequality results in an allocation of risks
to the weaker party.  But gross inequality of bargaining power, together with terms unreasonably
favorable to the stronger party, may confirm indications that the transaction involved elements of
deception or compulsion, or may show that the weaker party had no meaningful choice, no real
alternative, or did not in fact assent or appear to assent to the unfair terms.  Factors which may
contribute to a finding of unconscionability in the bargaining process include the following: belief by
the stronger party that there is no reasonable probability that the weaker party will fully perform the
contract; knowledge of the stronger party that the weaker party will be unable to receive substantial
benefits from the contract; knowledge of the stronger party that the weaker party is unable reasonably
to protect his interests by reason of physical or mental infirmities, ignorance, illiteracy or inability to
understand the language of the agreement, or similar factors.  See Uniform Consumer Credit Code §
6.111.
Illustration:

3. A, literate only in Spanish, is visited in his home by a salesman of refrigerator-freezers for B.  They
negotiate in Spanish; A tells the salesman he cannot afford to buy the appliance because his job will
end in one week, and the salesman tells A that A will be paid numerous $ 25 commissions on sales to
his friends.  A signs a complex installment contract printed in English.  The contract provides for a
cash price of $ 900 plus a finance charge of $ 250.  A defaults after paying $ 32, and B sues for the
balance plus late charges and a 20% attorney's fee authorized by the contract.  The appliance cost B $
350. The court may determine that the contract was unconscionable when made, and may then limit
B's recovery to a reasonable sum.
e. Unconscionable terms.  Particular terms may be unconscionable whether or not the contract as a
whole is unconscionable.  Some types of terms are not enforced, regardless of context; examples are
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provisions for unreasonably large liquidated damages, or limitations on a debtor's right to redeem 
collateral.  See Uniform Commercial Code §§ 2-718, 9-501(3).  Other terms may be unconscionable in 
some contexts but not in others.  Overall imbalance and weaknesses in the bargaining process are then 
important.
Illustrations:

4.  A, a packer, sells and ships 300 cases of canned catsup to B, a wholesale grocer.  The contract 
provides, "All claims other than swells must be made within ten days from receipt of goods." Six 
months later a government inspector, upon microscopic examination of samples, finds excessive mold 
in the cans and obtains a court order for destruction of the 270 remaining cases in B's warehouse.  In 
the absence of justifying evidence, the court may determine that the quoted clause is unconscionable 
as applied to latent defects and does not bar a claim for damages for breach of warranty by B against 
A.

5.  A, a retail furniture store, sells furniture on installment credit to B, retaining a security interest.  As 
A knows, B is a woman of limited education, separated from her husband, maintaining herself and 
seven children by means of $ 218 per month public assistance.  After 13 purchases over a period of 
five years for a total of $ 1,200, B owes A $ 164.  B then buys a stereo set for $ 514.  Each contract 
contains a paragraph of some 800 words in extremely fine print, in the middle of which are the words 
"all payments . . . shall be credited pro rata on all outstanding . . . accounts." The effect of this 
language is to keep a balance due on each item until all are paid for.  On B's default, A sues for 
possession of all the items sold.  It may be determined that either the quoted clause or the contract as a 
whole was unconscionable when made.

6.  A, a corporation with its principal office in State X, contracts with B, a resident of State X, to make 
improvements on B's home in State X.  The contract is made on A's standard printed form, which 
contains a clause by which the parties submit to the jurisdiction of a court in State Y, 200 miles away.  
No reason for the clause appears except to make litigation inconvenient and expensive for B.  The 
clause is unconscionable.
f.  Law and fact.  A determination that a contract or term is unconscionable is made by the court in the 
light of all the material facts.  Under Uniform Commercial Code § 2-302, the determination is made 
"as a matter of law," but the parties are to be afforded an opportunity to present evidence as to 
commercial setting, purpose and effect to aid the court in its determination.  Incidental findings of fact 
are made by the court rather than by a jury, but are accorded the usual weight given to such findings of 
fact in appellate review.  An appellate court will also consider whether proper standards were applied.
Illustration:

7.  A, a finance company, lends money to B, a manufacturing company, on the security of an 
assignment by B of its accounts receivable.  The agreement provides for loans of 75% of the value of 
assigned accounts acceptable to A, and forbids B to dispose of or hypothecate any assets without A's 
written consent.  The agreed interest rate of 18% would be usurious but for a statute precluding a 
corporation from raising the defense of usury.  Substantial advances are made, and the balance owed is 
$ 14,000 when B becomes bankrupt, three months after the first advance.  A determination that the 
agreement is unconscionable on its face, without regard to context, is error.  The agreement is 
unconscionable only if it is not a reasonable commercial device in the light of all the circumstances 
when it was made.
g.  Remedies.  Perhaps the simplest application of the policy against unconscionable agreements is the 
denial of specific performance where the contract as a whole was unconscionable when made.  If such 
a contract is entirely executory, denial of money damages may also be appropriate.  But the policy is 
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not penal: unless the parties can be restored to their pre-contract positions, the offending party will 
ordinarily be awarded at least the reasonable value of performance rendered by him.  Where a term 
rather than the entire contract is unconscionable, the appropriate remedy is ordinarily todeny effect to 
the unconscionable term.  In such cases as that of an exculpatory term, the effect may be to enlarge the 
liability of the offending party.

REPORTER'S NOTES

This Section is new; it follows Uniform Commercial Code § 2-302.  See Davenport, 
Unconscionability and the Uniform Commercial Code, 22 U. Miami L. Rev. 121 (1967); Ellinghaus, 
In Defense of Unconscionability, 78 Yale L.J. 757 (1969); Leff, Unconscionability and the Code -- 
The Emperor's New Clause, 115 U. Pa. L. Rev. 485 (1967); Shulkin, Unconscionability -- The Code, 
the Court and the Consumer, 9 B.C. Ind. & Com. L. Rev. 367 (1968); Spanogle, Analyzing 
Unconscionability Problems, 117 U. Pa. L. Rev. 931 (1969); Murray, Unconscionability: 
Unconscionability, 31 U. Pitt. L. Rev. 1 (1969); Braucher, The Unconscionable Contract or Term, 31 
U. Pitt. L. Rev. 337 (1970); Leff, Unconscionability and the Crowd -- Consumers and the Common 
Law Tradition, 31 U. Pitt. L. Rev. 349 (1970); Spiedel, Unconscionability, Assent and Consumer 
Protection, 31 U. Pitt. L. Rev. 359 (1970); Comments, 58 Dick. L. Rev. 161 (1954), 18 U. Chi. L. 
Rev. 146 (1950); 45 Va. L. Rev. 583 (1959); Annot., 18 A.L.R.3d 1305 (1968).
Comment a.  Uniform Commercial Code § 2-302 is literally inapplicable to contracts not involving the 
sale of goods, but it has proven very influential in non-sales cases.  It has many times been used either 
by analogy or because it was felt to embody a generally accepted social attitude of fairness going 
beyond its statutory application to sales of goods.  See Seabrook v. Commuter Housing Co., 72 
Misc.2d 6, 338 N.Y.S.2d 67 (Civ. Ct. 1972) (apartment lease); Kugler v. Romain, 58 N.J. 522, 279 
A.2d 640 (1971) (consumer fraud proceeding by Attorney General); C & J Fertilizer, Inc. v. Allied 
Mut. Ins. Co., 227 N.W.2d 169, 179-81 (Iowa 1975) (construction of burglary insurance policy); 
Contract Buyers League v. F & F Investment, 300 F. Supp. 210 (N.D. Ill. 1969) (class action with 
regard to sales of residential property -- no unconscionability found); see other examples listed in 
Albert Merrill School v. Godoy, 78 Misc.2d 647, 357 N.Y.S.2d 378 (Civ. Ct. 1974). In many of the 
cases cited contracts of adhesion were involved.  It is to be emphasized that a contract of adhesion is 
not unconscionable per se, and that all unconscionable contracts are not contracts of adhesion.  
Nonetheless, the more standardized the agreement and the less a party may bargain meaningfully, the 
more susceptible the contract or a term will be to a claim of unconscionability.  See Comment c to § 
211; Note, Unconscionability and Standardized Contracts, 5 N.Y.U. Rev. L. & Soc. Change 65 
(1975); 3 Corbin, Contracts § 559B (Supp. 1980).  On adhesion contracts, see 3 id. §§ 559A-I (Supp. 
1980).
Comment c.  Illustration 1 is based on Campbell Soup Co. v. Wentz, 172 F.2d 80 (3d Cir. 1948). Cf.  
Shell Oil Co. v. Marinello, 63 N.J. 402, 307 A.2d 598 (1973), cert. denied, 415 U.S. 920 (1974) 
(termination provision in service station franchise while facially neutral, in fact was one-sided in favor 
of oil company, and consequently was "void as against the public policy of this statute").  Illustration 
2 is based on American Home Improvement, Inc. v. MacIver, 105 N.H. 435, 201 A.2d 886 (1964); cf.  
Central Budget Corp. v. Sanchez, 53 Misc.2d 620, 279 N.Y.S.2d 391 (1967).
Comment d.  For examples of factors weighing in favor of a finding of unconscionability, see Albert 
Merrill School v. Godoy, 78 Misc.2d 647, 357 N.Y.S.2d 378 (Civ. Ct. 1974) (disproportionate levels 
of education, language difficulty and deceptive practices); Seabrook v. Commuter Housing Co., 72 
Misc.2d 6, 338 N.Y.S.2d 67 (Civ. Ct. 1972) (long and complex lease printed in small type and 
containing many highly technical terms; landlord but not tenant represented by counsel; housing a 
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scarce commodity); Kugler v. Romain, 58 N.J. 522, 279 A.2d 640 (1971) (goods were of extremely 
little use to buyers; price was two and one-half times a "reasonable market price"; sellers made many 
misrepresentations and deceptions; buyers were poor, uneducated and inexperienced); Wheeler v. St. 
Joseph Hosp., 63 Cal. App.3d 345, 133 Cal. Rptr. 775 (1976) (stress of hospital admitting room, 
superior bargaining position of hospital, failure to call patient's attention to arbitration clause) (it is not 
clear whether the court was relying on the unconscionability concept or on one limited to contracts of 
adhesion); Weidman v. Tomaselli, 81 Misc.2d 328, 365 N.Y.S.2d 681 (Cty. Ct.), aff'd, 84 Misc.2d 
782, 386 N.Y.S.2d 276 (App. Term 1975) (overwhelming need for housing, no bargaining as to terms; 
landlord's dominant position; tenant forced to waive valuable statutory and constitutional rights; 
attorney's fees due from tenant whenever landlord commenced proceedings after tenant's default, even 
if suit was unsuccessful).  For examples of cases rejecting unconscionability claims, see Graziano v. 
Tortora Agency, 78 Misc.2d 1094, 359 N.Y.S.2d 489 (Civ. Ct. 1974) (tenant was in real estate 
business and its principal was a sophisticated businessman; its counsel advised tenant not to sign 
lease; tenant had successfully litigated a claim based on a lease before); Curtis Elev. Co. v. Hampshire 
House, Inc., 142 N.J. Super. 537, 362 A.2d 73 (1976) (bargaining between experienced businessmen 
familiar with problems of industry -- provision excused performance in event of a strike and industry 
had history of labor troubles); Frame v. Merrill Lynch, Pierce, Fenner & Smith, Inc., 20 Cal. App.3d 
668, 97 Cal. Rptr. 811 (1971) (while bargaining strength was unequal, no unfair imposition would 
result from arbitration clause's enforcement) (adhesion contract -- "unconscionable" not used in 
opinion); Wille v. Southwestern Bell Tel. Co., 219 Kan. 755, 519 P.2d 903 (1976) (disparity of 
bargaining power alone is not enough); Royal Indem. Co. v. Westinghouse Elec. Corp., 385 F. Supp. 
520 (S.D.N.Y. 1974) (very large industrial contract between large and knowledgeable companies; 
equal bargaining power, long negotiations); Wheeler v. St. Joseph Hosp., supra, (dissenting opinion) 
(while hospital admitting room is not an ideal locale for bargaining, arbitration clause did not contain 
very complicated language and patient, who was entering only for tests, had plenty of time to read and 
sign the document).  See also Madden v. Kaiser Fdtn. Hosps., 17 Cal.3d 699, 131 Cal. Rptr. 882, 552 
P.2d 1178 (1976); Ciofalo v. Vic Tanny Gyms, Inc., 10 N.Y.2d 294, 220 N.Y.S.2d 962, 177 N.E.2d
925 (1961). Illustration 3 is based on Frostifresh Corp. v. Reynoso, 52 Misc.2d 26, 274 N.Y.S.2d 757
(Cty. Ct. 1966), rev'd as to damages, 54 Misc.2d 119, 281 N.Y.S.2d 964 (App. Term 1967); cf.  State
by Lefkowitz v. ITM, Inc., 52 Misc.2d 39, 275 N.Y.S.2d 303 (Sup. Ct. 1966) (referral sales, excessive
price); Jones v. Star Credit Corp., 52 Misc.2d 189, 298 N.Y.S.2d 264 (Sup. Ct. 1969) (poor,
uneducated buyers, excessive price); Toker v. Perl, 103 N.J. Super. 500, 247 A.2d 701 (1968) aff'd,
108 N.J. Super. 129, 260 A.2d 244 (1970) (deceptive practice, excessive price).  But cf.  Hernandez v.
S.I.C. Fin. Co., 79 N.M. 673, 448 P.2d 474 (1968) (debtor understood English).
Comment e.  Illustration 4 is based on Kansas City Wholesale Grocery Co. v. Weber Packing Corp.,
93 Utah 414, 73 P.2d 1272 (1937); cf.  Hardy v. General Motors Acceptance Corp., 38 Ga. App. 463,
144 S.E. 327 (1928); Wilson Trading Corp. v. David Ferguson, Ltd., 23 N.Y.2d 398, 297 N.Y.S.2d
108, 244 N.E.2d 685 (1968); Q. Vandenberg & Sons v. Siter, 204 Pa. Super. Ct. 392, 204 A.2d 494
(1964). But cf.  Whitaker v. Cannon Mills Co., 132 Conn. 434, 45 A.2d 120 (1945). Illustration 5 is
based on Williams v. Walker-Thomas Furniture Co., 350 F.2d 445 (D.C. Cir. 1965); see also
Weidman v. Tomaselli, 81 Misc.2d 328, 365 N.Y.S.2d 681 (Cty. Ct.), aff'd, 84 Misc.2d 782, 386
N.Y.S.2d 276 (App. Term 1975); cf. Uniform Consumer Credit Code § 2.409.  Illustration 6 is based
on Paragon Homes, Inc. v. Carter, 56 Misc.2d 463, 288 N.Y.S.2d 817 (Sup. Ct.), aff'd mem., 30
A.D.2d 1052, 295 N.Y.S.2d 606 (1968); cf. Uniform Consumer Credit Code § 1.201(9).  But cf.
National Equip. Rental, Ltd. v. Szukhent, 375 U.S. 311 (1964); The Monrosa v. Carbon Black Export,
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Inc., 359 U.S. 180 (1959) (validity of choice-of-forum clause not decided); Indussa Corp. v. S.S. 
Ranborg, 377 F.2d 200 (2d Cir. 1967) (choice-of-forum clause invalid under Carriage of Goods by 
Sea Act); Clinic Masters, Inc. v. District Court, 556 P.2d 473 (Colo. 1976) (signatory was an educated 
professional; other party's ties were all with state of forum chosen).
Comment f.  Illustration 7 is based on In re Elkins-Dell Mfg. Co., 253 F. Supp. 864 (E.D. Pa. 1966); 
compare Royal Indem. Co. v. Westinghouse Elec. Corp., 385 F. Supp. 520 (S.D.N.Y. 1974).
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Doctrine of unconscionability as applied to insurance contracts.  86 A.L.R.3d 862.
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contract.  74 A.L.R.3d 187.
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Restatement of the Law, Torts 3d Apportionment of Liability - Official Text  >  Topic 1- Basic Rules of 
Comparative Responsibility

§ 2 Contractual Limitations on Liability

When permitted by contract law, substantive law governing the claim, and applicable rules of 
construction, a contract between the plaintiff and another person absolving the person from 
liability for future harm bars the plaintiff's recovery from that person for the harm. Unlike a 
plaintiff's negligence, a valid contractual limitation on liability does not provide an occasion for 
the factfinder to assign a percentage of responsibility to any party or other person.

COMMENTS & ILLUSTRATIONS 
Comment:
a. Nomenclature and history. Contractual limitations on liability are often called "express assumption 
of risk." This Section uses the term "contractual limitations on liability" to refer more directly to 
contract law on issues of validity and construction. This Section is drawn from and replaces the rule 
for express assumption of risk in Restatement Second, Torts § 496B.
b. Rationale and effect. In appropriate situations, the parties to a transaction should be able to agree 
which of them should bear the risk of injury, even when the injury is caused by a party's legally 
culpable conduct. That policy is not altered or undermined by the adoption of comparative 
responsibility. Consequently, a valid contractual limitation on liability, within its terms, creates an 
absolute bar to a plaintiff's recovery from the other party to the contract. A valid contractual limitation 
on liability does not provide an occasion for the factfinder to assign a percentage of responsibility to 
any party or other person. In these respects, a valid contractual limitation on liability differs from a 
plaintiff's negligence, which merely reduces a plaintiff's recovery by the percentage of responsibility 
the factfinder assigns to the plaintiff. See § 7.
c. Method of forming contractual limitations on liability. A contractual limitation on liability may 
occur by written agreement, express oral agreement, or conduct that creates an implied-in-fact 
contract. See Comment d. Whether there is such a contract is determined by the applicable rules of 
contract law. The essential element of a contractual limitation on liability is that each party agrees that 
the defendant is under no obligation to protect the plaintiff and shall not be liable to the plaintiff for 
the consequences of conduct that would otherwise be tortious. The agreement may be general, 
relieving all obligation to protect the plaintiff, or limited to specific conduct and risks. The agreement 
may absolve liability entirely, or it may limit liability to a specific amount. A contractual limitation on 
liability is related to contractual indemnity and is governed by similar rules. See § 22 and Comment f.
d. Burden of proof and strict construction of contracts. A party invoking a contractual limitation on 
liability must prove the existence and application of the contract. Normally, a contract is effective if it 
is consistent with the understanding of a reasonable person in the plaintiff's position. A contract that 
limits liability must be expressed in clear, definite, and unambiguous language and cannot be inferred 
from general language. Generally, contracts absolving a party from intentional or reckless conduct are 
disfavored. When an individual plaintiff passively accepts a contract drafted by the defendant, the 
contract is construed strictly, favoring reasonable interpretations against the defendant. A contract is 
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not unenforceable merely because it fails to use specific language naming the causes of action to 
which it applies. In a written consumer contract, the fact that language is in small print or otherwise is 
not conspicuous is a factor in determining whether the agreement is enforceable.
e. Other unenforceable contracts. Some contracts for assumption of risk are unenforceable as a matter 
of public policy. Whether a contractual limitation on liability is unenforceable depends on the nature 
of the parties and their relationship to each other, including whether one party is in a position of 
dependency; the nature of the conduct or service provided by the party seeking exculpation, including 
whether the conduct or service is laden with "public interest"; the extent of the exculpation; the 
economic setting of the transaction; whether the document is a standardized contract of adhesion; and 
whether the party seeking exculpation was willing to provide greater protection against tortious 
conduct for a reasonable, additional fee. See Restatement Second, Contracts § 208; Uniform 
Commercial Code § 2-302. A contractual limitation on liability may be unenforceable on contract 
principles, such as fraud, misrepresentation, duress, undue influence, or mistake. See Restatement 
Second, Contracts §§ 151-177.

An agreement purporting to exculpate a person charged with the public duty to perform a service--
such as a common carrier, an innkeeper, a public warehouse, or a public utility--is normally not 
effective unless the terms of the agreement have been approved by a public regulatory body. Although 
a contractual limitation on liability normally is unenforceable in favor of a defendant who performs a 
public duty, a reasonable provision for liquidated damages normally is enforceable.
f. Relation to consent. Any agreement by words or conduct that would constitute consent to an 
intentional tort constitutes a defense under the rule stated in this Section. See Restatement Second, 
Torts §§ 49-62.
g. Reckless conduct and intentional torts. Subject to the restrictions in Comments d, e, and h, the rule 
stated in this Section applies to claims based on a defendant's intentional or reckless conduct.
h. Contractual limitations on liability. Substantive rules preclude disclaimers, exculpatory contracts, 
or other forms of contractual limitation on liability in various circumstances. For example, disclaimers 
for personal injury are unenforceable in products-liability cases. See Restatement Third, Torts: 
Products Liability § 14. They are restricted in breach-of-warranty cases governed by the Uniform 
Commercial Code. See Uniform Commercial Code §§ 2-316, 2-719. If a contractual limitation on 
liability is effective for one cause of action but not for another, the plaintiff can recover for the other 
cause of action but not for the first. See also Comment e.
i. Implied assumption of risk distinguished. This Section does not apply when a plaintiff's conduct 
demonstrates merely that the plaintiff was aware of a risk and voluntarily confronted it. That type of 
conduct, which is usually called "implied assumption of risk," does not otherwise constitute a defense 
unless it constitutes consent to an intentional tort. See Comment f. Thus, the rule stated in this Section 
rejects and replaces Restatement Second, Torts §§ 496C-496G. A plaintiff's conduct in the face of a 
known risk, however, might constitute plaintiff's negligence and therefore result in a percentage 
reduction of the plaintiff's recovery. See § 3, Comment c. (In jurisdictions that continue to recognize 
implied assumption of risk as a comparative defense, or that continue to use the term "implied 
assumption of risk" to refer to a type of plaintiff's negligence, the defense results in a percentage 
reduction of the plaintiff's recovery. In contrast, a valid contractual limitation on liability, within its 
terms, creates an absolute bar to a plaintiff's recovery from the other party to the contract.)
j. Relationship to other liability-limiting doctrines. A plaintiff's knowledge of a risk may support a 
conclusion, based on other liability-limiting doctrines, that the defendant is not liable. These liability-
limiting doctrines sometimes are called "no duty" or "limited duty" rules. Common examples are the 
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limited liability (or duty) a landowner has to a public official, such as a police officer or fireman, who 
enters the defendant's land as a matter of right, and the limited liability (or duty) one participant in a 
sporting event has to other participants. Those issues are questions of a defendant's primary liability 
(or duty) under tort law and are not addressed in this Restatement. This Section neither supports nor 
precludes a determination that a particular actor has limited or no liability (or duty) in specific 
circumstances.
Illustrations:

1. A, a police officer, enters B's land to apprehend C, who is suspected of committing a crime. A 
is injured by a condition on B's land and argues that B was negligent for not remedying the 
condition. B argues that A knowingly and voluntarily accepted the risk of injury by becoming a 
police officer or entering B's land. A's decisions do not constitute a defense under the rule stated 
in this Section. Whether B has full or limited liability to A is governed by the substantive law 
regarding liability (and duty), not by the rule stated in this Section.

2. A and B are jockeys in a horse race. A claims that B negligently caused their horses to collide, 
injuring A. B argues that A understood the risk of a collision and implicitly agreed to accept it 
merely by entering the race. A's decision does not constitute a defense under the rule stated in this 
Section. Whether negligence suffices to make one participant liable to another in a sporting event 
in which they impose reciprocal risks is governed by the applicable rule of liability, not by the rule 
stated in this Section.

k. Effect of a contractual limitation on liability on defendants not parties to the contract. A contractual 
limitation on liability bars a plaintiff's recovery only against a defendant who made the contract, who 
under normal principles of contract law is a third-party beneficiary, or who succeeds in such an 
interest. The contract does not bar a plaintiff from recovering from other tortfeasors. The contract's 
effect on the plaintiff's recovery from other defendants is governed by § 16.

REPORTER'S NOTES
Comment a. Nomenclature and history. The doctrine addressed in this Section has usually been called 
"express assumption of risk." This Section uses the nomenclature of "contractual limitations on 
liability" in order to refer more directly to contract law. Nevertheless, the general principles and some 
of the language of this Section are drawn from Restatement Second, Torts § 496B.

The adoption of comparative responsibility does not affect the underlying rationale of contractual 
limitations on liability, and courts have not altered their effect. See, e.g., Murray v. Ramada Inns, Inc., 
521 So.2d 1123 (La.1988); Salinas v. Vierstra, 695 P.2d 369 (Idaho 1985); Shorter v. Drury, 695 P.2d 
116 (Wash.1985); Arbegast v. Board of Education, 490 N.Y.S.2d 751, 480 N.E.2d 365 (1985); Boehm 
v. Cody Country Chamber of Commerce, 748 P.2d 704 (Wyo.1987); Blackburn v. Dorta, 348 So.2d 
287 (Fla.1977); Keegan v. Anchor Inns, Inc., 606 F.2d 35 (3d Cir.1979); Colson v. Rule, 113 N.W.2d 
21 (Wis. 1962); Rutter v. Northeastern Beaver County Sch. Dist., 437 A.2d 1198 (Pa. 1981); Farley v. 
M M Cattle Co., 529 S.W.2d 751 (Tex.1975); Li v. Yellow Cab Co., 119 Cal.Rptr. 858, 532 P.2d 1226 
(1975); Polsky v. Levine, 243 N.W.2d 503 (Wis.1976); Lyons v. Redding Const. Co., 515 P.2d 821 
(Wash. 1973); Brittain v. Booth, 601 P.2d 532 (Wyo.1979). See Comment b. Thus, this Section is 
intended to perpetuate the basic principles of Restatement Second, Torts § 496B.
Comment b. Rationale and effect. The policies supporting contractual limitations on liability are not 
vitiated by comparative responsibility. See cases cited in Reporters' Note to Comment a. Contractual 
limitations on liability are based on the parties' voluntarily agreeing to have one of them bear the risk 
of injury. The parties' intention to shift a risk is not affected by comparative responsibility. 



Restat 3d of Torts: Apportionment of Liability, § 2

 Page 4 of 8

Consequently, a contractual limitation on liability constitutes an absolute bar, under its terms, to a 
plaintiff's recovery from the other party to the contract. Unlike a plaintiff's negligence, a contractual 
limitation on liability is not an occasion for the factfinder to assign a percentage of responsibility to 
any party or person. Nor does it constitute a mere percentage reduction of the plaintiff's recovery 
under comparative responsibility.
Comment c. Method of forming contractual limitations on liability. The essential element in a 
contractual limitation on liability is that the party who assumes the risk understands and agrees to the 
result. See, e.g., Anton v. Greyhound Van Lines, Inc., 591 F.2d 103 (1st Cir.1978); Omni Flying Club, 
Inc. v. Cessna Aircraft Co., 315 N.E.2d 885 (Mass.1974); Boehm v. Cody Country Chamber of 
Commerce, 748 P.2d 704 (Wyo.1987). The contract must clearly identify the particular conduct 
covered. See, e.g., Boehm v. Cody Country Chamber of Commerce, 748 P.2d 704 (Wyo.1987); 
O'Connell v. Walt Disney World Co., 413 So.2d 444 (Fla.Dist.Ct.App.1982); Willard Van Dyke 
Productions, Inc. v. Eastman Kodak Co., 189 N.E.2d 693 (N.Y.1963). Some courts require the parties 
expressly to use the word "negligence" in the agreement itself, but most do not require that if the 
language is otherwise clear and unequivocal. See Boehm v. Cody Country Chamber of Commerce, 
748 P.2d 704 (Wyo.1987); Comment e. In fact, parties can establish an implied-in-fact contract 
through conduct, without using any express language, as long as their intent is clear.
Comment d. Burden of proof and strict construction of contracts. Courts normally construe 
exculpatory contracts strictly, finding that the plaintiff has assumed a risk only if the terms of the 
agreement are clear and unequivocal. See, e.g., Boehm v. Cody Country Chamber of Commerce, 748 
P.2d 704 (Wyo.1987); Anton v. Greyhound Van Lines, Inc., 591 F.2d 103 (1st Cir.1978); O'Connell v. 
Walt Disney World Co., 413 So.2d 444 (Fla.App.1982); Haugen v. Ford Motor Co., 219 N.W.2d 462 
(N.D.1974). Courts are especially careful when the defendant drafted the agreement. See, e.g., Willard 
Van Dyke Productions, Inc. v. Eastman Co., 189 N.E.2d 693 (N.Y.1963). They are also especially 
careful when the agreement applies to the defendant's reckless or intentional conduct. See, e.g., 
Thomas v. Atlantic Coast Line R.R. Co., 201 F.2d 167 (5th Cir.1953). Although there is some 
authority that the agreement must contain specific words, such as the word "negligence," most courts 
do not require specific language if the agreement is otherwise clear, unambiguous, and unequivocal. 
See generally Boehm v. Cody Country Chamber of Commerce, 748 P.2d 704 (Wyo.1987); Comment, 
Releases: An Added Measure of Protection from Liability, 39 Baylor L. Rev. 487 (1987).
Comment e. Other unenforceable contracts. In some situations, exculpatory contracts are against 
public policy and are unenforceable. The most common situation is when the defendant is performing 
a public-service duty. The leading case is Tunkl v. Regents of Univ. of California, 383 P.2d 441 
(Cal.1963). The factors listed in Comment e draw on the factors in Tunkl. The court relied on the fact 
that the defendant's hospital accepted charity patients from the public. See also Reeder v. Western Gas 
& Power Co., 256 P.2d 825 (Wash.1953) (public utility); First Nat'l Bank of Girard v. Bankers 
Dispatch Corp., 562 P.2d 32 (Kan.1977) (common carrier transporting goods); Bisso v. Inland 
Waterways Corp., 349 U.S. 85, 75 S.Ct. 629, 99 L.Ed. 911 (1955) (towage contract); Wagenblast v. 
Odessa Sch. Dist., 758 P.2d 968 (Wash.1988) (participating in secondary-school athletics); Exxon v. 
Brecheen, 526 S.W.2d 519 (Tex.1975) (driving a tanker truck into a chemical plant). A different result 
is appropriate, however, when the clause is approved by a regulatory agency. Moreover, even when a 
defendant is performing a duty to the public, some courts permit the parties to fix the amount of 
liquidated damages. See, e.g., Hogan Transfer & Storage Corp. v. Waymire, 399 N.E.2d 779 
(Ind.Ct.App.1980); Oklahoma City Hotel Co. v. Levine, 116 P.2d 997 (Okla.1941).
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Comment f. Relation to consent. Conduct or language that constitutes consent to an intentional tort 
necessarily constitutes an agreement to absolve the other party of tort liability. See Restatement 
Second, Torts §§ 49-62. No case openly alters the law of consent based on the adoption of 
comparative responsibility. But see Yount v. Johnson, 915 P.2d 341 (N.M.Ct.App.1996) (possibly 
doing so by implication).
Comment g. Reckless conduct and intentional torts. Courts are reluctant to construe a contract to 
relieve one party of the consequences of reckless conduct or conduct that would constitute an 
intentional tort. See, e.g., Friedman v. Lockheed Aircraft Corp., 138 F.Supp. 530 (E.D.N.Y.1956) 
(reckless conduct). Nevertheless, if such an exculpatory contract is otherwise clear and unambiguous, 
it is enforceable.
Comment h. Contractual limitations on liability not enforceable for certain causes of action. 
Disclaimers and waivers of personal-injury liability normally are unenforceable in strict products 
liability. See Restatement Third, Torts: Products Liability § 14. Disclaimers and waivers of liability 
are regulated under the Uniform Commercial Code. See Uniform Commercial Code §§ 2-316, 2-719. 
This Comment makes clear that this Section does not override those rules or, by inadvertent 
implication, any other similar rules.
Comment i. Implied assumption of risk distinguished. This Section abandons the traditional doctrine of 
implied, voluntary assumption of risk embodied in Restatement Second, Torts §§ 496C-496G. When a 
plaintiff's conduct in the face of a known risk is unreasonable, however, it might constitute plaintiff's 
negligence. See § 3, Comment c.

Implied assumption of risk as an absolute bar to recovery was developed in the late 19th and early 
20th centuries. See, e.g., Warren, Volenti Non Fit Injuria in Actions of Negligence, 8 Harv. L. Rev. 
457 (1895); Bohlen, Voluntary Assumption of Risk, 20 Harv. L. Rev. 14 (1920). The doctrine was 
complex and controversial. See, e.g., James, Assumption of Risk, 61 Yale L.J. 141 (1952); Wade, The 
Place of Assumption of Risk in the Law of Negligence, 22 La. L. Rev. 5 (1961); Keeton, Assumption of 
Risk and the Landowner, 20 Tex. L. Rev. 562 (1942); Green, Assumed Risk as a Defense, 22 La. L. 
Rev. 77 (1961). Courts spent a great deal of time and energy determining when a plaintiff was actually 
aware of a risk and voluntarily undertook it. See, e.g., Meese v. Brigham Young Univ., 639 P.2d 720 
(Utah 1981) (knowledge of risk); Cincinnati, New Orleans & Texas Pac. Ry. Co. v. Thompson, 236 F. 
1 (6th Cir.1916) (knowledge of risk); Harrington v. Collins, 259 S.E.2d 275 (N.C.1979) (voluntarily 
assumed); Marshall v. Ranne, 511 S.W.2d 255 (Tex.1974) (voluntarily assumed).

Most courts have abandoned implied assumption of risk as an absolute bar to a plaintiff's recovery. 
See, e.g., Murray v. Ramada Inns, Inc., 521 So.2d 1123 (La.1988); Duncan v. Cessna Aircraft Co., 
665 S.W.2d 414 (Tex.1984). But see Sandberg v. Hoogensen, 266 N.W.2d 745 (Neb.1978); Capps v. 
McCarley & Co., 544 S.W.2d 850 (Ark.1976). See generally Simons, Assumption of Risk and Consent 
in the Law of Torts: A Theory of Full Preference, 67 B.U. L. Rev. 213 (1987). They have done so 
either by abandoning the defense altogether or by applying it only to unreasonable conduct and 
including it in the factfinder's comparative responsibility findings. See, e.g., Harris v. The Ark, 810 
P.2d 226 (Colo.1991); Caterpillar Tractor Co. v. Beck, 593 P.2d 871 (Alaska 1979); Wendland v.
Ridge-field Const. Services, Inc., 462 A.2d 1043 (Conn.1983). This Section follows this general trend.

This Section also follows the sensible but not uniform view that, for known and voluntarily assumed 
risks that do not constitute a contractual limitation on liability, courts should not give the jury a 
separate instruction on the doctrine of implied, unreasonable assumption of risk as a comparative 
defense. The court should instruct the jury only on the definition of a plaintiff's negligence in § 3. See, 
e.g., Blair v. Mt. Hood Meadows Dev. Corp., 630 P.2d 827, modified, 634 P.2d 241 (Or.1981);
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Wegscheider v. Plastics, Inc., 289 N.W.2d 167 (Minn.1980). But see Singleton v. Wiley, 372 So.2d 
272 (Miss. 1979). A separate instruction on implied, unreasonable assumption of risk would 
essentially ask the jury to consider the same conduct twice. The court should, however, instruct the 
jury to consider the plaintiff's knowledge of the risk when apportioning responsibility. See § 8.

One reason courts have rejected the broad doctrine of implied assumption of risk is that it duplicates 
other doctrines, such as plaintiff's negligence and the scope of a defendant's duty. See, e.g., 4 Fowler 
V. Harper, Fleming James, Jr., & Oscar S. Gray, Law of Torts § 21.8, at 259 (2d ed. 1986); Clarence 
Morris & C. Robert Morris, Jr., Morris on Torts ch. 8, § 5 (2d ed. 1980); Victor E. Schwartz, 
Comparative Negligence 167-73 (2d ed. 1986); Gaetanos, Essay--Assumption of Risk: Casuistry in the 
Law of Negligence, 83 W. Va. L. Rev. 471 (1981); James, Assumption of Risk, 61 Yale L.J. 141, 169 
(1952); Kionka, Implied Assumption of Risk: Does It Survive Comparative Fault?, 1982 S. Ill. U. L.J. 
371, 376, 400-01. If the plaintiff's conduct was reasonable, it makes little sense to penalize the 
plaintiff under the doctrine of plaintiff's negligence. The only plausible reason to penalize a plaintiff 
for engaging in reasonable conduct is to honor the plaintiff's autonomous choice about engaging in 
risky activity, but the traditional doctrine of implied assumption of risk is overly broad to do that. See 
Simons, Assumption of Risk and Consent in the Law of Torts: A Theory of Full Preference, 67 B.U. L. 
Rev. 213 (1987).

Even if the traditional rule of implied assumption of risk is unduly broad, a narrow rule might still 
recognize a category of personal, autonomous choices about risky activities. A concomitant of 
honoring these autonomous preferences is that a person who makes such a decision should be 
precluded from later seeking recovery for the consequences of the choice. Kenneth Simons suggests 
such a rule in an excellent and insightful article. See Simons, supra. He would recognize a limited 
defense that would bar a plaintiff's recovery when the plaintiff has a "full preference" for the risk. He 
describes three types of situations that might confront a plaintiff:

(1) not engaging in an activity (and therefore not obtaining certain benefits) (B[1]);

(2) engaging in the activity and encountering a tortiously created risk (and also obtaining certain 
benefits) (B[2]); or

(3) engaging in an activity and not encountering that risk (and also obtaining certain benefits) (B[3]).

Simons, supra, at 220. A person has a "full preference" for a risky activity only if the person prefers 
(2) over (1) and (3), or prefers (2) over (1) and the defendant is not legally responsible for the absence 
of (3). Professor Simons's article provides a fuller explanation of the rationale for such a rule.

Nevertheless, this Section declines to adopt Professor Simons's recommendation. One reason is that 
his suggestion has no direct support in the case law. The overwhelming majority of cases appear 
implicitly to reject such a rule. See Reporters' Note to Comment a. (Professor Simons correctly notes 
that these cases do not focus on his narrow rule, and he does draw on a variety of sources to support 
his suggestion. See Simons, supra, at 258-69. These sources include: (1) language in cases applying 
the traditional rule of implied assumption of risk, see, e.g., Kennedy v. Providence Hockey Club, Inc., 
376 A.2d 329, 332-33 (R.I.1977); Murphy v. Steeplechase Amusement Co., 166 N.E. 173, 174 
(N.Y.1929) (Cordozo, C.J.), (2) academic theories about the goals of tort law, see, e.g., Richard A. 
Posner, Economic Analysis of Law, 127-28 (2d ed. 1977); Richard A. Posner, Economic Analysis of 
Law 158 (3d ed. 1986); Fletcher, Fairness and Utility in Tort Theory, 85 Harv. L. Rev. 537, 569 
(1972); Mansfield, Informed Choice in the Law of Torts, 22 La. L. Rev. 17, 59-62, 65, 71-76 (1961), 
and (3) the original and the Second Restatements of Torts, see Restatement of Torts § 893, Comment 
b; Restatement Second, Torts § 496A, Comments c-d; § 496C, Comment l, Illustrations 1, 7; § 496E.) 
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Another reason for declining to adopt Professor Simons's suggestion is that it would be difficult for 
courts to implement his rule in a narrow fashion and keep it from expanding into the old, overbroad 
version of implied assumption of risk. When a party clearly and consciously chooses to confront a risk 
because of an actual preference for the risk, this Section's use of implied-in-fact contracts and rules 
about the scope of a defendant's duty provide sufficient flexibility. See Comments c and j and 
Illustrations 1 and 2. The parties can also make an express contract to clarify their intent. Thus, 
rejecting Professor Simons's insightful and innovative suggestion on balance seems appropriate.
Comment j. Relationship to other liability-limiting doctrines. The doctrines of implied voluntary 
assumption of risk and plaintiff's negligence do not exhaust the ways a plaintiff's voluntary decision to 
engage in an activity might affect a defendant's liability. It might also affect the duty of care the 
defendant owes to the plaintiff. What courts often call "primary assumption of risk" is actually a 
doctrine about the defendant's liability or duty. See, e.g., Turcotte v. Fell, 502 N.E.2d 964 (N.Y.1986); 
Knight v. Jewett, 11 Cal.Rptr.2d 2, 834 P.2d 696 (1992); Ford v. Gouin, 11 Cal. Rptr.2d 30, 834 P.2d 
724 (1992); W. Page Keeton et al., Prosser and Keeton on the Law of Torts 496-97 (5th ed. 1984).

Two common situations are addressed in Illustrations 1 and 2. Illustration 1 deals with the so-called 
"fireman's rule," under which a public official on the land as a matter of right, such as a police officer 
or fireman, is treated like a licensee, not an invitee. See, e.g., Bay Area Rapid Transit Dist. v. Superior 
Ct., 170 Cal. Rptr. 390 (Ct.App.1980). But see Christensen v. Murphy, 678 P.2d 1210 (Or.1984) 
(holding that abolition of implied assumption of risk also abolished the "fireman's rule"). Illustration 4 
deals with sporting events.

It is tempting to think that, by becoming a fireman or police officer or by engaging in a sporting event, 
a plaintiff knowingly assumes the risks associated with those activities. Nevertheless, there are two 
problems with that approach. First, the cases typically do not focus on the actual knowledge of the 
plaintiff, as a correct application of assumption of risk would require. See, e.g., Knight v. Jewett, 
supra; Ford v. Gouin, supra. Instead, they inquire into what a defendant has a right to expect or to 
policy factors surrounding the activity or profession. Those issues are properly analyzed as questions 
of a defendant's substantive liability, not as questions of a plaintiff's actual choice. Second, although 
police officers, firemen, and participants in sporting activities are often actually aware that someone 
might be negligent, relying on that rationale to apply assumption of risk proves too much. It could as 
easily be said that "every driver of an automobile is aware that driving is a potentially hazardous 
activity and that inherent in the activity of driving is the risk that he or she will be injured by the 
negligent driving of another." Knight v. Jewett, supra, 834 P.2d at 705. Moreover, the plaintiff usually 
is not aware of the specific risk created by the defendant's negligence.
Comment k. Effect of a contractual limitation on liability on defendants not parties to the contract. 
The rationale underlying contractual limitations on liability is that, in appropriate circumstances, 
individuals should be able to agree who should bear a risk of injury. See Comment b; Salinas v. 
Vierstra, 695 P.2d 369 (Idaho 1985); Shorter v. Drury, 695 P.2d 116 (Wash.1985); Arbegast v. Bd. of 
Educ., 490 N.Y.S.2d 751, 480 N.E.2d 365 (1985); Boehm v. Cody Country Chamber of Commerce, 
748 P.2d 704 (Wyo.1987); Blackburn v. Dorta, 348 So.2d 287 (Fla.1977); Keegan v. Anchor Inns, 
Inc., 606 F.2d 35 (3d Cir. 1979); Colson v. Rule, 113 N.W.2d 21 (Wis.1962); Rutter v. Northeastern 
Beaver County Sch. Dist., 437 A.2d 1198 (Pa.1981); Farley v. M M Cattle Co., 529 S.W.2d 751 
(Tex.1975); Li v. Yellow Cab Co., 119 Cal.Rptr. 858, 532 P.2d 1226 (1975); Polsky v. Levine, 243 
N.W.2d 503 (Wis.1976); Lyons v. Redding Constr. Co., 515 P.2d 821 (Wash.1973); Brittain v. Booth, 
601 P.2d 532 (Wyo.1979). The rationale is not that the plaintiff "forfeited" his or her recovery due to 
unreasonable conduct. Thus, exculpatory contracts should not affect nonparties unless the nonparty 
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was an intended beneficiary or a successor to a party's interest, such as a plaintiff who purchased a 
home from a seller who agreed to absolve a contractor from liability.

Limiting the effect of a contract to its parties has two consequences. First, tortfeasors who are not 
parties to the contract cannot invoke the contract to bar recovery. A party to the contract may have 
given the plaintiff consideration, or the plaintiff may have had other reasons for agreeing with the 
party. Nonparties have not given the plaintiff similar consideration. Thus, nonparties normally should 
not benefit from an exculpatory contract. Second, and conversely, an exculpatory contract does not 
increase the liability of other tortfeasors. Instead, it is treated as a settlement between the parties to the 
agreement. See § 16.

Restatement of the Law, Third, Torts: Apportionment of Liability
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 1

HOW TO DEFEAT AN EXCULPATORY CLAUSE: A STEP BY STEP GUIDE 
 

By Thomas M. Bond, Esq., Boston, MA 
 

Exculpatory or “release from liability” clauses limit or absolve a party from liability for 
its own negligence. These clauses lock the courtroom doors to injured plaintiffs. As a result, an 
important incentive for defendants to manage risk and foresee and control hazards is eliminated. 

“Accountability breeds responsibility.”1 However, a corollary is that giving defendants a 
“Get out of Jail Free” card for their own negligence spawns irresponsibility. As plaintiff lawyers, 
we must vigorously challenge exculpatory clauses. The good news is that there is plenty of 
“wiggle room” for creative plaintiffs to argue what the law should be. While uniformity may be 
the hallmark of admiralty, in the area of exculpatory clauses, disparity is the practice. 
          Where the claim involves maritime personal injury or wrongful death, a clear rule for 
exculpatory clauses has not been enunciated by any circuit. In property damage and commercial 
cases, the circuits are split on the issue of whether a party can fully exonerate itself from all 
damages from ordinary negligence. The First and Eleventh Circuits allow a party to limit its 
liability, but not fully exonerate itself from all damages for ordinary negligence. On the contrary, 
the Eighth and Ninth Circuits allow a party to fully exonerate itself from all damages for 
ordinary negligence. The courts uniformly agree that where a party has committed gross 
negligence or willful or wanton misconduct, a party cannot shield itself contractually. 
 The case law in the area of exculpatory clauses is somewhat confusing. Our office 
recently successfully voided an exculpatory clause in a case argued before the First Circuit Court 
of Appeals; while the material is still fresh in our minds, we thought we would chart a course to 
make it easier for our maritime brothers and sisters to challenge these clauses in the future. 
 
START WITH BISSO V. INLAND WATERWAYS CORP.  
 The last and best word on the validity of exculpatory clauses is the leading Supreme 
Court case of Bisso v. Inland Waterways Corp, which has not been reversed or overruled.2 Bisso 
involved the issue of whether a towboat could contract away liability for its own negligent 
towage. In holding that it could not, the Supreme Court noted the need to discourage negligence 
by making wrongdoers pay damages, as well as the desire to protect those in need of goods and 
services from being overreached by others who have the power to drive hard bargains.3 

Although some circuits would like to restrict the language of Bisso to towing cases, it 
cannot be read that narrowly. One of the underlying rationales for the rule was to encourage 
safety by holding tortfeasors accountable. In Bisso, Court observed that the “dangers of modern 
machines make it all the more necessary that negligence be discouraged.”4 

The same rationale and policy applies in most cases today. Power boats have become 
bigger, stronger, and faster. Jet skis were not even around fifty years ago. While negligent repairs 
or acts in a land-based setting may only lead to minor problems, they could lead to the sinking of 
a vessel and serious injury in a maritime setting. 

 
ARGUE THAT A PROPERTY OR COMMERCIAL DAMAGE LAW EXCULPATORY 
CLAUSE ANALYSIS SHOULD NOT BE USED FOR A PERSONAL INJURY CASE 

While a body of jurisprudence has developed in the area of maritime commercial 
contracts and property damage, the same cannot be said for maritime personal injuries. This 
could be because the issue has been resolved by statute in two major areas of maritime personal 
injury: Jones Act cases and cases involving certain passengers. 
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The Jones Act prohibits the use of exculpatory contracts or similar devices to restrict an 
employee’s remedies. FELA, 45 U.S.C. §55 provides that “[a]ny contract, rule, regulation, or 
device whatsoever, the purpose or intent of which shall be to enable any common carrier to 
exempt itself from any liability created by this chapter, shall to that extent be void.” 

Provisions limiting liability for injury or death in passenger ships are also prohibited.5 
However, limitations relieving a vessel operator and related persons from liability for emotional 
distress, mental suffering, or psychological injury are allowed under certain circumstances.6 A 
ship owner may not limit its liability for cases alleging sexual harassment, assault, or rape.7 

Parties to a marine repair or storage contract are often in a position where they can 
anticipate their loss in the event of property damage or business interruption. A vessel, its engine, 
and its appurtenances can be easily valued in advance on the open market. Lost profits are able to 
be calculated, too. This allows sophisticated businessmen to shift the risk of loss of these 
damages as part of the bargain and to obtain insurance to cover this risk. 

On the other hand, damages involved in a personal injury case are not as easy to estimate 
and insure against. For starters, an injured party would have to purchase health insurance, 
disability insurance, and business interruption insurance. This insurance would not pay for pain 
and suffering, loss of enjoyment of life, permanent loss of function, loss of consortium, 
diminution of earning capacity, hedonic damages, and the full panoply of damages available in 
most jurisdictions. 

The risks involved in a commercial or property damage case are foreseeable by the 
parties: vessel damage, fire, or downtime. Unfortunately, a party to a contract involving a release 
from tort claims may not realize the nature of what that entails. For example, he may understand 
that he cannot sue for risks inherent in the sport of jet-skiing, but not know that he is barred from 
recovery if, while walking into the marina, the sign that says “Welcome to Lake Lashaway 
Marina” falls on his head and cracks his skull because the marina failed to secure it. 

In addition, the circumstances surrounding the signing of a release from liability contract 
are often very different in a non-commercial setting. For example, a pre-printed release from 
liability form is given to a father with kids in tow who want to go jet-skiing. There is no room for 
negotiation when the ticket or contract is presented to the father under the ticket window; the 
father either signs the agreement or leaves with a carload of disappointed children. 

Maritime counsel faced with an exculpatory clause in a personal injury case would do 
well to look to the favorable decisions from the various states. In Hiett v. Lark Barcroft 
Community Assn., Inc., the Virginia Supreme Court ruled that all exculpatory agreements 
purporting to release tortfeasors from future liability for personal injuries are unenforceable 
because “[t]o hold that it was competent for one party to put the other parties to the contract at 
the mercy of its own misconduct ... can never be lawfully done where an enlightened system of 
jurisprudence prevails.”8 

In the 2005 case Hanks v. Powder Ridge Restaurant Corp., the Connecticut Supreme 
Court followed suit.9 In invalidating an exculpatory clause, the court noted the concern of the tort 
system with the “admonition of the tortfeasor.”10 In an analogous case, Rothstein v. Snowbird 
Corp., the Utah Supreme Court limited an exculpatory clause in a ski injury case to the inherent 
risks of skiing.11 Where the skier collided into a retaining wall of railroad ties, the court held that 
this was not an inherent risk of skiing and that the ski area should have purchased insurance for 
the non-inherent risks. 
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PLEAD GROSS NEGLIGENCE 
All of the circuits are in accord that a party cannot shield itself contractually from 

liability for gross negligence.12 When faced with an exculpatory clause, look to the definition of 
“gross negligence” in your own jurisdiction to see whether you can make a colorable claim. 
Although you may not ultimately prevail, the defendant may not win summary judgment, and 
your client will have his day in court. 

DOES YOUR CIRCUIT ALLOW A PARTY TO COMPLETELY ABSOLVE ITSELF OF 
ALL LIABILITY FOR ORDINARY NEGLIGENCE 

Two Circuit Courts allow a party to limit, but not totally absolve, its liability for 
negligence.13 However, the prospective damages must be enough to deter negligent conduct. 
This limitation must be clear and unequivocal, and the parties to the contract must have equal 
bargaining power.14 

If you are in the First or Eleventh Circuit, or any Circuit that has not ruled on this issue, 
and you are confronted with an exculpatory clause that would allow a tortfeasor to completely 
walk away from his or her negligence without paying anything, argue that the clause is against 
public policy and should be stricken. On the other hand, the Eighth and Ninth Circuits allow a 
party to completely absolve itself of all liability for negligence.15 

WAS THE EXCULPATORY CLAUSE UNCLEAR OR OVERLY BROAD, OR DID THE 
PARTIES HAVE EQUAL BARGAINING POWER  

All of the Circuits are in accord that the intent to exculpate a party from its own 
negligence must be clearly and unequivocally expressed. Courts have struck many clauses which 
are seemingly appropriate upon a quick reading, but fail under further scrutiny. 

In a recent case that our office argued to the First Circuit Court of Appeals, a clause 
required the plaintiff to “agree and covenant that he will defend, indemnify and save MARINA 
harmless from any and all of such claims, demands, causes of action, judgments and executions, 
and the MARINA shall be entitled to responsible attorneys fees in the event of breach of the 
OWNER’s covenant hereunder.”16 In striking this clause as against public policy, the court noted 
that the quoted language never made a reference to the word “fault” or “negligence,” and was not 
likely to be an effective warning that conveyed a clear and specific disclaimer of liability for 
negligence to the plaintiff.17 

In Randall v. Chevron U.S.A., Inc., the Fifth Circuit has also observed the need for 
specificity in release from negligence and indemnity provisions.18 In Randall, the owner agreed 
to “indemnify and hold harmless [Chevron] against all claims … as well as against any and all 
claims for damages, whether to person or property, and howsoever arising in any way directly or 
indirectly connected with the possession, navigation, management, and operation of the 
vessel.”19 The court held that this language did not shield Chevron from liability for the 
negligence of its employees, observing that this could be done only from the “plainly expressed 
intentions of the parties, manifested by language couched in unmistakable terms.”20 

DOES THE CLAUSE VIOLATES A STATUTE 
Under Chapter 7, Section 202 of the Uniform Commercial Code, certain exculpatory 

clauses in bailment contracts are void.21 The storage of a yacht has been deemed to be a storage 
of “goods” and a marina a “person engaged in the business of storing goods for hire.”22 
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As noted above, exculpatory clauses are invalid in Jones Act and certain vessel passenger 
cases. Whenever your cause of action arises out of the violation of a safety statute, argue that the 
statute was based upon the intent of the legislature to promote safety, and that this cannot be 
contracted away. 

In a recent Florida slip opinion, Tassinari v. Key West Water Tours, L.C., the Southern 
District of Florida held that the exculpatory provisions in a jet-ski rental agreement were against 
public policy.23 Tassinari involved a Florida statute which required jet-ski tour guides to have 
completed certain water safety courses. In invalidating the exculpatory language, the court 
reasoned that the safety obligation created by statute was an obligation owed to the public at 
large, and it was therefore not within the power of a private individual to waive. 

 
CONCLUSION 
 Exculpatory clauses in maritime tort claims encourage carelessness and breed 
irresponsibility. Insurers have tried to poison the minds of jurors with their propaganda and pack 
the benches with their lawyers; do not let them lock the courtroom doors to victims of negligence 
by the ruse of “freedom of contract.” 
 
 
 
 
 
 
 
 
 
 
Thomas M. Bond, of The Kaplan Bond Group in 
Boston’s Seaport District, has specialized in maritime 
law for twenty-two years.  He can be reached at 
tbond@kaplanbond.com; (617) 261-0080. 
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Supreme Court of California, In Bank.

Olga TUNKL, as Executrix
of the Estate of Hugo Tunkl,

Deceased, Plaintiff and Appellant,
v.

The REGENTS OF the UNIVERSITY OF
CALIFORNIA, Defendant and Respondent.

L. A. 26984.
|

July 9, 1963.

Synopsis
Action by hospital patient against charitable hospital for
negligence. The patient died, and his surviving wife, as
executrix, was substituted as plaintiff. The Superior Court,
Los Angeles County, Jerold E. Weil, J., entered judgment
for the defendant and plaintiff appealed. The Supreme
Court, Tobriner, J., held that release from liability for future
negligence imposed as condition for admission to charitable
research hospital was invalid, under statute prohibiting
agreements exempting a person from his own fraud, willful
injury to another, or violation of law, on ground that the
agreement affected the public interest.

Reversed.

Opinion, 23 Cal.Rptr. 328, vacated.

West Headnotes (6)

[1] Compromise, Settlement, and
Release Violation of statute or public
policy in general

Release from liability for future negligence
as condition of admission to charitable
research hospital was invalid, under statute
prohibiting agreements exempting a person from
willful injury or violation of law, on ground
that agreement between hospital and patient

affected public interest. West's Ann.Civ.Code,
§ 1668; West's Ann.Health & Safety Code, §§
1400–1421, 32000–32508.

131 Cases that cite this headnote

[2] Contracts Particular contracts

Public policy does not oppose private, voluntary
transactions in which one party, for a
consideration, agrees to shoulder a risk which the
law would otherwise have placed upon the other
party.

157 Cases that cite this headnote

[3] Compromise, Settlement, and
Release Violation of statute or public
policy in general

Hospital's selectivity as to patients it would
accept did not negate its public aspect or public
interest therein and did not permit it to contract,
as condition of admission of patient, to release
itself from liability for future negligence. West's
Ann.Civ.Code, § 1668; West's Ann.Health &
Safety Code, §§ 1400–1421, 32000–32508.

89 Cases that cite this headnote

[4] Compromise, Settlement, and
Release Torts and personal injuries

That hospital was a charitable hospital did not
make release of hospital from liability for future
negligence as condition of admission of patient
valid. West's Ann.Civ.Code, § 1668; West's
Ann.Health & Safety Code, §§ 1400–1421,
32000–32508.

11 Cases that cite this headnote

[5] Charities Liability for torts

Charitable hospital which accepted selected
patients from public at large was not permitted to
exempt itself from negligence of its employees,
as opposed to its own negligence, toward
patient as condition of admitting patient. West's
Ann.Civ.Code, § 1668; West's Ann.Health &
Safety Code, §§ 1400–1421, 32000–32508.
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Opinion

TOBRINER, Justice.

[1] This case concerns the validity of a release from liability
for future negligence imposed as a condition for admission to
a charitable research hospital. For the reasons we hereinafter
specify, we have concluded that an agreement between a
hospital ***34  **442  and an entering patient affects the
public interest and that, in consequence, the exculpatory
provision included within it must be invalid under Civil Code
section 1668.

Hugo Tunkl Brought this action to recover damages for
personal injuries alleged to have resulted from the negligence
of two physicians in the employ of the University of
California Los Angeles Medical Center, a hospital operated
and maintained by the Regents of the University of California
as a nonprofit charitable institution. Mr. Tunkl died after
suit was brought, and his surviving wife, as executrix, was
substituted as plaintiff.

The University of California at Los Angeles Medical Center
admitted Tunkl as a patient on June 11, 1956. The Regents
maintain the hospital for the primary purpose of aiding
and developing a program of research and education in

the field of medicine; patients are selected and admitted
if the study and treatment of their condition would tend
to achieve these purposes. Upon his entry to the hospital,
Tunkl signed a document setting forth certain ‘Conditions
of Admission.’ The crucial condition number six reads as
follows: ‘RELEASE: The hospital is a nonprofit, charitable
institution. In consideration of the hospital and allied services
to be rendered and the rates charged therefor, the patient or his
legal representative agrees to and hereby releases The Regents
of the University of California, and the hospital from any and
all liability for the negligent or wrongful acts or omissions of
its employees, if the hospital has used due care in selecting
its employees.’

Plaintiff stipulated that the hospital had Selected its
employees with due care. The trial court ordered that the issue
of the validity of the exculpatory clause be first submitted
to the jury and that, if the jury found that the provision
did not bind plaintiff, a second jury try the issue of alleged
malpractice. When, on the preliminary issue, the jury returned
a verdict sustaining the validity of the executed release,

the *95  court entered judgment in favor of the Regents.1

Plaintiff appeals from the judgment.

We shall first set out the basis for our prime ruling that the
exculpatory provision of the hospital's contract fell under the
proscription of Civil Code section 1668; we then dispose of
two answering arguments of defendant.

We begin with the dictate of the relevant Civil Code section
1668. The section states: ‘All contracts which have for
their object, directly or indirectly, to exempt anyone from
responsibility for his own fraud, or willful injury to the person
or property of another, or violation of law, whether willful or
negligent, are against the policy of the law.’

The course of section 1668, however, has been a troubled
one. Although, as we shall explain, the decisions uniformly
uphold its prohibitory impact in one circumstance, the courts'
interpretations of it have been diverse. Some of the cases
have applied the statute strictly, invalidating any contract for
exemption from liability for negligence. The court in England
v. Lyon Fireproof Storage Co. (1928) 94 Cal.App.562, 271 P.
532, categorically states, ‘The court correctly instructed the
jury that The defendant cannot limit its liability against its
own negligence by contract, and any contract to that effect
would be void.“ (94 Cal.App. p. 575, 271 P. p. 537.) (To
***35  **443  the same effect: Union Constr. Co. v. Western

Union Tel. Co. (1912) 163 Cal. 298, 314-315, 125 P. 242.)2

The recent case of Mills v. Ruppert (1959) 167 Cal.App.2d 58,
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62-63, 333 P.2d 818; however, apparently limits '(N)egligent

* * * violation of law’ exclusively to statutory law.3 Other
cases hold that *96  the statute prohibits the exculpation

of gross negligence only;4 still another case states that the
section forbids exemption from active as contrasted with

passive negligence.5

In one respect, as we have said, the decisions are uniform. The
cases have consistently held that the exculpatory provision

may stand only if it does not involve ‘the public interest.'6

Interestingly enough, this theory found its first expression
in a decision which did not expressly refer to section 1668.
In Stephens v. Southern Pacific Co. (1895) 109 Cal. 86, 41
P. 783, 29 L.R.A. 751, a railroad company had leased land,
which adjoined its depot, to a lessee who had constructed a
warehouse upon it. The lessee covenanted that the railroad
company would not be responsible for damage from fire
‘caused by any * * * means.’ (109 Cal. p. 87, 41 P. p. 783.)
This exemption, under the court ruling applied to the lessee's
damage resulting from the railroad company's carelessly
burning dry grass and rubbish. Declaring the contract not
‘violative of sound public policy’ (109 Cal. p. 89, 41 P. p.
784), the court pointed out ‘* * * As far as this transaction
was concerned, the parties, when contracting, stood upon
common ground, and dealt with each other as A. and B. might
deal with each other with reference to any private business
undertaking. * * *’ (109 Cal. p. 88, 41 P. p. 784.) The court
concluded ‘that the interests *97  of the public in the contract
are more sentimental than real’ (109 Cal. p. 95, 41 P. p.
786; emphasis added) and that the exculpatory provision was
therefore enforceable.

In applying this approach and in manifesting their reaction as
to the effect of the exemptive clause upon the public interest,
some later courts enforced, and others invalidated ***36
**444  such provisions under section 1668. Thus in Nichols

v. Hitchcock Motor Co. (1937) 22 Cal.App.2d 151, 159, 70
P.2d 654, 658, the court enforced an exculpatory clause on the
ground that ‘the public neither had nor could have any interest
whatsoever in the subject-matter of the contract, considered
either as a whole or as to the incidental covenant in question.
The agreement between the parties concerned ‘their private

affairs' only.'7

In Barkett v. Brucato (1953) 122 Cal.App.2d 264, 276, 264
P.2d 978, 987, which involved a waiver clause in a private
lease, Justice Peters summarizes the previous decisions in this
language: ‘These cases hold that the matter is simply one of
interpreting a contract; that both parties are free to contract;

that the relationship of landlord and tenant does not affect the
public interest; that such a provision affects only the private
affairs of the parties. * * *’ (Emphasis added.)

On the other hand, courts struck down exculpatory clauses as
contrary to public policy in the case of a contract to transmit a
telegraph message (Union Constr. Co. v. Western Union Tel.
Co. (1912) 163 Cal. 298, 125 P. 242) and in the instance of a
contract of bailment (England v. Lyon Fireproof Storage Co.
(1928) 94 Cal.App. 562, 271 P. 532). In Hiroshima v. Bank of
Italy (1926) 78 Cal.App. 362, 248 P. 947, the court invalidated
an exemption provision in the form used by a payee in
directing a bank to stop payment on a check. The court relied
in part upon the fact that ‘the banking public, as well as the
particular individual who may be concerned in the giving of
any stop notice, is interested in seeing that the bank is held
accountable for the ordinary and regular performance of its
duties, and also in seeing that directions *98  in relation to the
disposition of funds deposited in the bank are not heedlessly,
negligently, and carelessly disobeyed, and money paid out
contrary to directions given.’ (78 Cal.App. p. 377, 248 P. p.
953.) The opinion in Hiroshima was approved and followed
in Grisinger v. Golden State Bank (1928) 92 Cal.App. 443,

268 P. 425.8

If, then, the exculpatory clause which affects the public
interest cannot stand, we must ascertain those factors or
characteristics which constitute the public interest. The social
forces that have led to such characterization are volatile and
dynamic. No definition of the concept of public interest can be
contained within the four corners of a formula. The concept,
always the subject of great debate, has ranged over the whole
course of the common law; rather than attempt to prescribe
its nature, we can only designate the situations in which it has
been applied. We can determine whether the instant contract
does or does not manifest the characteristics which have been
held to stamp a contract as one affected with a public interest.

In placing particular contracts within or without the category
of those affected with a public interest, the courts have
revealed a rough outline of that type of transaction in
which exculpatory provisions will ***37  **445  be held
invalid. Thus the attempted but invalid exemption involves
a transaction which exhibits some or all of the following
characteristics. It concerns a business of a type generally

thought suitable for public regulation.9 The party seeking
exculpation is engaged *99  in performing a service of

great importance to the public,10 which is often a matter of

practical necessity for some members of the public.11 The
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party holds himself out as willing to perform this service
for any member of the public who seeks it, or at least for

any member coming within certain established standards.12

As a result of the essential nature ***38  **446  of the
*100  service, in the economic setting of the transaction, the

party invoking exculpation possesses a decisive advantage
of bargaining strength against any member of the public

who seeks his services.13 In exercising a superior bargaining
power the party confronts the public with a standardized

adhesion contract of exculpation,14 and makes no provision
whereby a purchaser may pay additional reasonable fees

and obtain protection *101  against negligence.15 Finally,
as a result of the transaction, the person or property of the

purchaser is placed under the control of the seller,16 subject
to the risk of carelessness by the seller or his agents.
[2]  While obviously no public policy opposes private,

voluntary transactions in which one party, for a consideration,
agrees to shoulder a risk which the law would otherwise have
placed upon the other party, the above circumstances pose a
different situation. In this situation the releasing party does
not really acquiesce voluntarily in the contractual shifting of
the risk, nor can we be reasonably certain that he receives
an adequate consideration for the transfer. Since the service
is one which each ***39  **447  member of the public,
presently or potentially, may find essential to him, he faces,
despite his economic inability to do so, the prospect of a
compulsory assumption of the risk of another's negligence.
The public policy of this state has been, in substance, to posit
the risk of negligence upon the actor; in instances in which
this policy has been abandoned, it has generally been to allow
or require that the risk shift to another party better or equally
able to bear it, not to shift the risk to the weak bargainer.

In the light of the decisions, we think that the hospital-
patient contract clearly falls within the category of agreements
affecting the public interest. To meet that test, the agreement
need only fulfill some of the characteristics above outlined;
here, the relationship fulfills all of them. Thus the contract
of exculpation involves an institution suitable for, and a
subject of, public regulation. (See Health & Saf.Code, ss

1400-1421, 32000-32508.)17 That the services of the hospital
to those members of the public who are in special need of the
particular skill of its staff and facilities constitute a practical
and crucial necessity is hardly open to question.
[3]  *102  The hospital, likewise, holds itself out as willing

to perform its services for those members of the public who
qualify for its research and training facilities. While it is true

that the hospital is selective as to the patients it will accept,
such selectivity does not negate its public aspect or the public
interest in it. The hospital is selective only in the sense that it
accepts from the public at large certain types of cases which
qualify for the research and training in which it specializes.
But the hospital does hold itself out to the public as an
institution which performs such services for those members

of the public who can qualify for them.18

In insisting that the patient accept the provision of waiver
in the contract, the hospital certainly exercises a decisive
advantage in bargaining. The would-be patient is in no
position to reject the proffered agreement, to bargain with
the hospital, or in lieu of agreement to find another hospital.
The admission room of a hospital contains no bargaining
table where, as in a private business transaction, the parties
can debate the terms of their contract. As a result, we
cannot but conclude that the instant agreement manifested
the characteristics of the so-called adhesion contract. Finally,
when the patient signed the contract, he completely placed
himself in the control of the hospital; he subjected himself to
the risk of its carelessness.

In brief, the patient here sought the services which the
hospital offered to a selective portion of the public; the
patient, as the price of admission and as a result of his
inferior bargaining position, accepted a clause in a contract
of adhesion waiving the hospital's negligence; the patient
thereby subjected himself to control of the hospital and the
possible infliction of the negligence which he had thus been
compelled to waive. The hospital, under such circumstances,
occupied a status different than a mere private party; its
contract with the patient affected the public interest. We see
no cogent current reason for according to the patron of the
inn a greater protection than the patient of the hospital; we
cannot hold the innkeeper's performance affords a greater
public service than that of the hospital.
***40  **448  [4]  [5]  We turn to a consideration

of the two arguments urged by *103  defendant to save
the exemptive clause. Defendant first contends that while
the public interest may possibly invalidate the exculpatory
provision as to the paying patient, it certainly cannot do
so as to the charitable one. Defendant secondly argues that
even if the hospital cannot obtain exemption as to its ‘own’
negligence it should be in a position to do so as to that of its
employees. We have found neither proposition persuasive.
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As to the first, we see no distinction in the hospital's duty
of due care between the paying and nonpaying patient. (But
see Rest., Contracts, s 575(1) (b).) The duty, emanating not
merely from contract but also tort, imports no discrimination
based upon economic status. (See Malloy v. Fong (1951) 37
Cal.2d 356, 366, 232 P.2d 241; Rest., Torts, ss 323-324.)
Rejecting a proposed differentiation between paying and
nonpaying patients, we refused in Malloy to retain charitable
immunity for charitable patients. Quoting Rutledge, J. in
President & Directors of Georgetown College v. Hughes
(1942) 76 U.S.App.D.C. 123, 130 F.2d 810, 827, we said:
‘Retention (of charitable immunity) for the nonpaying patient
is the least defensible and most unfortunate of the distinction's
refinements. He, least of all, is able to bear the burden. More
than all others, he has no choice. * * * He should be the first
to have reparation, not last and least among those who receive
it.’ (37 Cal.2d p. 365, 232 P.2d p. 246.) To immunize the
hospital from negligence as to the charitable patient because
he does not pay would be as abhorrent to medical ethics as it
is to legal principle.

Defendant's second attempted distinction, the differentiation
between its own and vicarious liability, strikes a similar
discordant note. In form defendant is a corporation. In
everything it does, including the selection of its employees,
it necessarily acts through agents. A legion of decisions
involving contracts between common carriers and their
customers, public utilities and their customers, bailees and
bailors, and the like, have drawn no distinction between the
corporation's ‘own’ liability and vicarious liability resulting
from negligence of agents. We see no reason to initiate so
far-reaching a distinction now. If, as defendant argues, a right
of action against the negligent agent is in fact a sufficient
remedy, then defendant by paying a judgment against it may
be subrogated to the right of the patient against the negligent
agent, and thus may exercise that remedy.
[6]  *104  In substance defendant here asks us to modify our

decision in Malloy, which removed the charitable immunity;
defendant urges that otherwise the funds of the research
hospital may be deflected from the real objective of the

extension of medical knowledge to the payment of claims
for alleged negligence. Since a research hospital necessarily
entails surgery and treatment in which fixed standards of
care may not yet be evolved, defendant says the hospital
should in this situation be excused from such care. But the
answer lies in the fact that possible plaintiffs must prove
negligence; the standards of care will themselves reflect the
research nature of the treatment; the hospital will not become
an insurer or guarantor of the patient's recovery. To exempt the
hospital completely from any standard of due care is to grant
it immunity by the side-door method of a contractual clause
exacted of the patient. We cannot reconcile that technique
with the teaching of Malloy.

We must note, finally, that the integrated and specialized
society of today, structured upon mutual dependency, cannot
rigidly narrow the concept of the public interest. From the
observance of simple standards of due care in the driving of
a car to the performance of the high standards of hospital
practice, the individual citizen must be completely dependent
upon the responsibility of others. The fabric of this pattern is
so closely woven that the snarling of a single thread affects
the whole. We cannot lightly accept a sought immunity from
careless failure to provide the hospital service upon which
many must depend. Even if the ***41  **449  hospital's
doors are open only to those in a specialized category, the
hospital cannot claim isolated immunity in the interdependent
community of our time. It, too, is part of the social fabric, and
prearranged exculpation from its negligence must partly rend
the pattern and necessarily affect the public interest.

The judgment is reversed.

GIBSON, C. J., and TRAYNOR, SCHAUER, McCOMB,
PETERS, and PEEK, JJ., concur.

All Citations
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Footnotes
1 Plaintiff at the time of signing the release was in great pain, under sedation. and probably unable to read. At trial plaintiff

contended that the release was invalid, asserting that a release does not bind the releasor if at the time of its execution
he suffered from so weak a mental condition that he was unable to comprehend the effect of his act (Perkins v. Sunset
Tel. & Tel. Co. (1909) 155 Cal. 712, 103 P. 190; Raynale v. Yellow Cab Co. (1931) 155 Cal.App. 90, 300 P. 991; 42
Cal.Jur.2d, Release s 20). The jury, however, found against plaintiff on this issue. Since the verdict of the jury established
that plaintiff either knew or should have known the significance of the release, this appeal raises the sole question of
whether the release can stand as a matter of law.
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2 Accord, Hiroshima v. Bank of Italy (1926) 78 Cal.App. 362, 377-378, 248 P. 947; cf. Estate of Garcelon (1894) 104 Cal.
570, 589, 38 P. 414, 32 L.R.A. 595.

3 To the same effect: Werner v. Knoll (1948) 89 Cal.App.2d 474, 201 P.2d 45; 15 Cal.L.Rev. 46 (1926). This interpretation
was criticized in Barkett v. Brucato (1953) 122 Cal.App.2d 264, 277, 264 P.2d 978, and 1 Witkin, Summary of California
Law 228 (7th ed. 1960). The latter states: ‘Apart from the debatable interpretation of ‘violation of law’ as limited strictly
to violation of statutes, the explanation appears to make an unsatisfactory distinction between (1) valid exemptions from
liability for injury or death resulting from types of ordinary or gross negligence not expressed in statutes, and (2) invalid
exemptions where the negligence consists of violation of one of the many hundreds of statutory provisions setting forth
standards of care.'

4 See Butt v. Bertola (1952) 110 Cal.App.2d 128, 242 P.2d 32; Ryan Mercantile Co. v. Great Northern Ry. Co.
(D.Mont.1960) 186 F.Supp. 660, 667-668. See also Smith, Contractual Controls of Damages in Commercial Transactions,
12 Hastings L.J. 122, 142 (1960), suggesting that section 1668 permits exculpatory clauses for all but intentional wrongs,
an interpretation which would render the term ‘negligent * * * violation of law’ totally ineffective.

5 Barkett v. Brucato (1953) 122 Cal.App.2d 264, 277, 264 P.2d 978.

6 The view that the exculpatory contract is valid only if the public interest is not involved represents the majority holding
in the United States. Only New Hampshire, in definite opposition to ‘public interest’ test, categorically refuses to enforce
exculpatory provisions. The cases are collected in an extensive annotation in 175 A.L.R. 8 (1948). In addition to the
California cases cited in the text and note 7 infra, the public interest doctrine is recognized in dictum in Sproul v. Cuddy
(1955) 131 Cal.App.2d 85, 95, 280 P.2d 158; Basin Oil Co. v. Baash-Ross Tool Co. (1954) 125 Cal.App.2d 578, 594, 271
P.2d 122; Hubbard v. Matson Navigation Co. (1939) 34 Cal.App.2d 475, 477, 93 P.2d 846. Each of these cases involved
exculpatory clauses which were construed by the court as not applicable to the conduct of the defendant in question.

7 See also Hischemoeller v. Nat. Ice etc. Storage Co. (1956) 46 Cal.2d 318, 328, 294 P.2d 433 (contract upheld as an
‘ordinary business transaction between businessmen’); Mills v. Ruppert (1959) 167 Cal.App.2d 58, 62, 333 P.2d 818
(lease held not a matter of public interest); Inglis v. Garland (1936) 19 Cal.App.2d Supp. 767, 773, 64 P.2d 501 (same);
cf. Northwestern Mutual Fire Ass'n v. Pacific Co. (1921) 187 Cal. 38, 41, 200 P. 934 (exculpatory clause in bailment
upheld because of special business situation).

8 Exculpatory clauses were regarded as invalid, although without reference to the public interest doctrine, in Franklin v.
Southern Pacific Co. (1928) 203 Cal. 680, 686, 265 P. 936, 59 A.L.R. 118 (common carrier); Dieterle v. Bekin (1904)
143 Cal. 683, 688, 77 P. 664 (bailment); George v. Bekins Van & Storage Co. (1949) 33 Cal.2d 834, 846, 205 P.2d
1037 (bailment, clause upheld as one for declaration of value and not complete exculpation); Hall-Scott Motor Car Co.
v. Universal Ins. Co. (9th Cir. 1941) 122 F.2d 531, 533-534 (California law, clause upheld on ground that transaction
not a bailment).

9 ‘Though the standard followed does not always clearly appear, a distinction seems to be made between those contracts
which modify the responsibilities normally attaching to a relationship which has been regarded in other connections as a
fit subject for special regulatory treatment and those which affect a relationship not generally subjected to particularized
control.’ (11 So.Cal.L.Rev. 296, 297 (1938); see also Note 175 A.L.R. 8, 38-41 (1948).
In Munn v. Illinois (1877) 94 U.S. 113, 24 L.Ed. 77, the Supreme Court appropriated the common law concept of a
business affected with a public interest to serve as the test of the constitutionality of state price fixing laws, a role it retained
until Nebbia v. New York (1934) 291 U.S. 502, 54 S.Ct. 505, 78 L.Ed. 940, and Olsen v. Nebraska (1941) 313 U.S. 236,
61 S.Ct. 862, 85 L.Ed. 1305. For discussion of the constitutional use and application of the ‘public interest’ concept, see
generally Hall, Concept of Public Business (1940); Hamilton, Affectation with a Public Interest, 39 Yale L.J. 1089 (1930).

10 See New York Cent. Railroad Co. v. Lockwood (1873) 17 Wall. 357, 84 U.S. 357, 378-382, 21 L.Ed. 627; Millers Mut. Fire
Ins. Ass'n v. Parker (1951) 234 N.C. 20, 65 S.E.2d 341; Hiroshima v. Bank of Italy (1926) 78 Cal.App. 362, 377, 248 P.
947; cf. Lombard v. Louisiana (1963) 373 U.S. , 83 S.Ct. 1122 (Douglas, J., concurring) (holding that restaurants cannot
discriminate on racial grounds, and noting that ‘(p)laces of public accommodation such as retail stores, restaurants, and
the like render a ‘service which has become a public interest’ * * * in the manner of the innkeepers and common carriers of
old.'); Charles Wolff Packing Co. v. Court of Industrial Relations (1923), 262 U.S. 522, 43 S.Ct. 630, 67 L.Ed. 1103 (‘public
interest’ as test of constitutionality of price fixing); German Alliance Ins. Co. v. Kansas (1914) 233 U.S. 389, 34 S.Ct.
612, 58 L.Ed. 1011 (same); Hamilton, Affectation with a Public Interest, 39 Yale L.J. 1089 (1930) (same); Arterburn, The
Origin and First Test of Public Callings, 75 U.Pa.L.Rev. 411, 428 (1927) (‘public interest’ as one test of whether business
has duty to serve all comers). But see Simmons v. Columbus Venetian Stevens Buildings (1958) 20 Ill.App.2d 1, 25-32,
155 N.E.2d 372, 384-387 (apartment leases, in which exculpatory clauses are generally permitted, are in aggregate as
important to society as contracts with common carriers).
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11 See Bisso v. Inland Waterways Corp. (1955) 349 U.S. 85, 91, 75 S.Ct. 629, 99 L.Ed. 911; New York Cent. Railroad Co. v.
Lockwood, supra; Fairfax Gas & Supply Co. v. Hadary (4th Cir. 1945) 151 F.2d 939; Millers Mut. Fire Ins. Ass'n v. Parker
(1951) 234 N.C. 20, 65 S.E.2d 341; Irish & Swartz Stores v. First Nat. Bank of Eugene (1960) 220 Or. 362, 375, 349 P.2d
814, 821: 15 U.Pitt.L.Rev. 493, 499-500 (1954); Note 175 A.L.R. 8, 16-17 (1948); cf. Charles Wolff Packing Co. v. Court
of Industrial Relations (1923) 262 U.S. 522, 43 S.Ct. 630, 67 L.Ed. 1103 (constitutional law); Munn v. Illinois (1877) 94
U.S. 113, 24 L.Ed. 77 (same); Hall, Concept of Public Business 94 (1940) (same).

12 See Burdick, The Origin of the Peculiar Duties of Public Service Companies, 11 Colum.L.Rev. (1911) 514, 616, 743;
Lombard v. Louisiana, supra, fn. 10. There is a close historical relationship between the duty of common carriers, public
warehousemen, innkeepers, etc. to give reasonable service to all persons who apply, and the refusal of courts to permit
such businesses to obtain exemption from liability for negligence. See generally Arterburn, supra, fn. 10. This relationship
has lead occasional courts and writers to assert that exculpatory contracts are invalid only if the seller has a duty of
public service. 28 Brooklyn L.Rev. 357, 359 (1962); see Ciofalo v. Vic Tanney Gyms, Inc. (1961) 10 N.Y.2d 294, 220
N.Y.S.2d 962, 117 N.E.2d 925. A seller under a duty to serve is generally denied exemption from liability for negligence;
(however, the converse is not necessarily true.) 44 Cal.L.Rev. 120 (1956); cf. Charles Wolff Packing Co. v. Court of
Industrial Relations (1923) 262 U.S. 522, 538, 43 S.Ct. 630, 67 L.Ed. 1103 (absence of duty to serve public does not
necessarily exclude business from class of those constitutionally subject to state price regulation under test of Munn v.
Illinois); German Alliance Ins. Co. v. Kansas (1914) 233 U.S. 389, 407, 34 S.Ct. 612, 58 L.Ed. 1011 (same). A number
of cases have denied enforcement to exculpatory provisions although the seller, had no duty to serve. See e. g., Bisso
v. Inland Waterways Corp. (1955) 349 U.S. 85, 75 S.Ct. 629, 99 L.Ed. 911; Millers Mut. Fire Ins. Ass'n v. Parker (1951)
234 N.C. 20, 65 S.E.2d 341; cases on exculpatory provisions in employment contracts collected in 35 Am.Jur., Master
& Servant, s 136.

13 Prosser, Torts (2d ed. 1955) 306: ‘The courts have refused to uphold such agreements * * * where one party is at
such obvious disadvantage in bargaining power that the effect of the contract is to put him at the mercy of the other's
negligence.’ Note 175 A.L.R. 8, 18 (1948): ‘Validity is almost universally denied to contracts exempting from liability for
its negligence the party which occupies a superior bargaining position.’ Accord: Bisso v. Inland Waterways Corp. (1955)
349 U.S. 85, 91, 75 S.Ct. 629, 99 L.Ed. 911; Hiroshima v. Bank of Italy (1926) 78 Cal.App. 362, 377, 248 P. 947; Ciofalo
v. Vic Tanney Gyms, Inc. (1961) 13 App.Div.2d 702, 214 N.Y.S.2d 99; (Kleinfeld, J. dissenting); 6 Williston, Contracts
(Rev. ed. 1938) s 1751C; Note, The Significance of Comparative Bargaining Power in the Law of Exculpation (1937)
37 Colum.L.Rev. 248; 20 Corn.L.Q. 352 (1935); 8 U.Fla.L.Rev. 109, 120-121 (1955); 15 U.Pitt.L.Rev. 493 (1954); 19
So.Cal.L.Rev. 441 (1946); see New York Cent. Railroad Co. v. Lockwood (1873) 17 Wall. 357, 84 U.S. 357, 378-382, 21
L.Ed. 627; Fairfax Gas & Supply Co. v. Hadary (4th Cir. 1945) 151 F.2d 939; Northwestern Mutual Fire Ass'n v. Pacific
Co. (1921) 187 Cal. 38, 43-44, 200 P. 934; Inglis v. Garland (1936) 19 Cal.App.2d Supp. 767, 773, 64 P.2d 501; Jackson
v. First Nat. Bank of Lake Forest (1953) 415 Ill. 453, 462-463, 114 N.E.2d 721, 726; Simmons v. Columbus Venetian
Stevens Buildings (1958) 20 Ill.App.2d 1, 26-32, 155 N.E.2d 372, 384-387; Hall v. Sinclair Refining Co. (1955) 242 N.C.
707, 89 S.E.2d 396; Millers Mut. Fire Ins. Ass'n v. Parker (1951) 234 N.C. 20, 65 S.E.2d 341; Irish & Swartz Stores v.
First Nat. Bank of Eugene (1960) 220 Or. 362, 375, 349 P.2d 814, 821; 44 Cal.L.Rev. 120 (1956); 4 Mo.L.Rev. 55 (1939).

14 See Simmons v. Columbus Venetian Stevens Building (1958) 20 Ill.App.2d 1, 30-33, 155 N.E.2d 372, 386-387; Irish
& Swartz Stores v. First Nat. Bank of Eugene (1960) 220 Or. 362, 376, 349 P.2d 814, 821; Note 175 A.L.R. 8, 15-16,
112 (1948).

15 See 6A Corbin, Contracts (1962) s 1472 at p. 595; Note 175 A.L.R. 8, 17-18 (1948).

16 See Franklin v. Southern Pacific Co. (1928) 203 Cal. 680, 689-690, 265 P. 936, 59 A.L.R. 118; Stephens v. Southern
Pacific Co. (1895) 109 Cal. 86, 90-91, 41 P. 783, 29 L.R.A. 751; Irish & Swartz Stores v. First Nat. Bank of Eugene (1960)
220 Or. 362, 377, 349 P.2d 814, 822; 44 Cal.L.Rev. 120, 128 (1956); 20 Corn.L.Q. 352, 358 (1935).

17 ‘(P)roviding hospital facilities to those legally entitled thereto is a proper exercise of the police power of the county * *
* as it tends to promote the public health and general welfare of the citizens of the county.’ (Goodall v. Brite (1936) 11
Cal.App.2d 540, 548, 54 P.2d 510, 514; see Jardine v. City of Pasadena (1926) 199 Cal. 64, 248 P. 225, 48 A.L.R. 509.)

18 See Wilmington General Hospital v. Manlove (Del.1961) 174 A.2d 135, holding that a private hospital which holds itself
out as rendering emergency service cannot refuse to admit a patient in an emergency and comment on the above case
in 14 Stan.L.Rev. 910 (1962).
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