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(1) Examine forum considerations.  The forum where the plaintiff’s case 

is pending can have a profound influence on legal issues, like the independent-

contractor defense.  Indeed, the State of Georgia has a peculiar statute that effectively 

codifies the independent-contractor defense / doctrine that other states do not 

necessarily have.  See e.g. GA. CODE ANN. § 51-2-5.  Therefore, consider the forum 

carefully.  If one forum has a negative view of the law from the plaintiff’s perspective, 

then consider other forums.  This consideration of alternative forums must involve 

an detailed choice of laws or conflicts analysis. 

a. State or Federal Court.  Should the plaintiff sue in state or federal 

court?  The answer depends on which forum the plaintiff believes will be most-

receptive to the plaintiff’s arguments against application of the doctrine / defense.  If 

the plaintiff fears a federal forum, the plaintiff may need to consider local defendants 

in an effort to prevent removal under 28 U.S.C. § 1332 diversity jurisdiction.   

b. Which State?  The first consideration here is a choice of laws or 

conflicts of laws analysis.  Which forum state is likely to have  a more-favorable view 

of the independent contractor defense toward the plaintiff?  Can the plaintiff 
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maneuver the case in a way where the substantive law of a more-favorable venue 

would apply to the case? 

c. Lex Locus Delicti.  Georgia follows the lex loci delicti rule in tort 

cases.  Dowis v. Mud Slingers, Inc., 279 Ga. 808, 808, 621 S.E.2d 413, 414, (2005).  

Under the rule of lex loci delicti, tort cases are governed by the substantive law of the 

place where the tort or wrong occurred, and in torts of a transitory nature the place 

of the wrong is the place where the last event occurred necessary to make an actor 

liable for the alleged tort.  American Management Services East, LLC v. Fort Benning 

Family Communities, LLC, 333 Ga.App. 664, 689, 774 S.E.2d 233, 252 (2015).  “The 

general rule is that the place of wrong, the locus delicti, is the place where the injury 

sustained was suffered rather than the place where the act was committed, or, as it 

is sometimes more generally put, it is the place where the last event necessary to 

make an actor liable for an alleged tort takes place.”  Coon v. Medical Center, Inc., 

335 Ga.App. 278, 282, 780 S.E.2d 118, 122 (2015). 

Thus, it may be possible to entirely avoid application of the independent 

contractor defense by either showing that the substantive law of another state applies 

to the tort.  Did the tort occur some place other than Georgia?  If so, that state’s 

substantive law may be more favorable.   

d. Lex Locus Contractus.  Remember, many times an agreement that 

purports to create an independent contractor arrangement will be at issue in the 

plaintiff’s case.  In many cases, the plaintiff may attempt to show that, as a matter of 

contract, the underlying agreement either does not create such a relationship or the 
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agreement is ambiguous.  Thus, the law governing the interpretation of such an 

agreement is often important. 

In Georgia, as a general rule when choosing between the law of multiple 

jurisdictions, in a contract action, state court use the rule of lex loci contractus to 

“control[] all substantive matters, such as ‘the nature, construction, and 

interpretation of contracts.”  Manderson & Assocs., Inc. v. Gore, 193 Ga.App. 723, 

725, 389 S.E.2d 251, 254 (1989), quoting, Menendez v. Perishable Distrib., 254 Ga. 

300, 302, 329 S.E.2d 149 (1985).  If the contract is silent as to which law governs, the 

court “… looks to the law of the state where the contract was made to ascertain 

whether the agreement is valid and enforceable.  In deciding where a contract was 

made, the court must determine where the last act essential to the completion of the 

contract was done.”  Gen’l Telephone Comp. of the Southeast v. Trimm, 706 F.2d 

1117, 1119 (11th Cir. 1983) (applying Georgia law), affirmed, Gen’l Telephone Comp. 

of the Southeast v. Trimm, 252 Ga. 95, 311 S.E.2d 460 (1984) (answering certified 

question and affirming rule). When a contract, however, includes a choice of law 

clause, “[i]n the absence of contrary public policy, our courts will normally enforce a 

contractual choice of law provision, as the parties by contract may stipulate that the 

laws of another jurisdiction will govern the transaction.  A choice of law provision in 

a contract does not, however, govern the procedural law applied in the forum state.  

Mills v. Berlex Laboratories, Inc., 235 Ga.App. 873, 875, 510 S.E.2d 621, 623 (1999) 

(enforcing choice of law clause).  Accord, Convergys Corp. v. Keener, 276 Ga. 808, 582 

S.E.2d 84 (2003).  See also,  Tolliver v. Mastec North Amer., Inc., 2006 WL 1794662 



4 
 

at *4 (N.D.Ga. June 28, 2006) (because there was no Georgia public policy to the 

contrary, Texas law applies);  Nationwide Logistics, Inc. v. Condor Transport, Inc., 

270 Ga.App. 277, 279, 606 S.E.2d 319, 322 (2004); Medical Center of Central Ga. v. 

Denon Digital Emp. Benefit Plan, 2005 WL 1630017 (M.D.Ga. 2005) (applying 

Georgia law, lex loci contractus only applies if there is no choice of law provision).   

This analysis is helpful in that another state’s substantive law may apply to 

interpretation of a putative independent-contractor agreement.   

(2) Examine the Controlling Statute, if There is One and Consider 

Who Has the Burden of Proof in Asserting the Defense.  Can the plaintiff create 

a factual issue concerning application of the independent contactor defense?  Often, 

if a statute creating the defense exists, there are codified exceptions to the rule.  Or, 

the statute creating the defense imposes certain conditions that must be satisfied in 

order for the defense to apply.  Can the plaintiff create disputed issues of fact on any 

of those exceptions or elements?  Finally, if the defense is a truly an affirmative 

defense, a plaintiff might defeat its application by showing that the party asserting 

the doctrine has failed to meet it burden of proof.   

In addition, as presented by others in this seminar, the Georgia statute 

includes a number of exceptions to the independent contractor defense.  Can the 

plaintiff prove one of those exceptions?  Georgia’s statute says the following: 

An employer is liable for the negligence of a contractor: 
 
(1) When the work is wrongful in itself or, if done in the ordinary 

manner, would result in a nuisance; 
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(2) If, according to the employer's previous knowledge and 
experience, the work to be done is in its nature dangerous to others 
however carefully performed; 

 
(3) If the wrongful act is the violation of a duty imposed by express 

contract upon the employer; 
 
(4) If the wrongful act is the violation of a duty imposed by statute; 
 
(5) If the employer retains the right to direct or control the time 

and manner of executing the work or interferes and assumes control so 
as to create the relation of master and servant or so that an injury 
results which is traceable to his interference; or 

 
(6) If the employer ratifies the unauthorized wrong of the 

independent contractor. 
 

GA CODE ANN. § 51-2-5.  If the plaintiff can a create a factual question as to one of 

these exceptions, then the plaintiff may get to a trial on underlying independent 

contractor defense.   

(3) Examine the Underlying Contract.  Again, assuming that an 

agreement is involved in the determination of independent contractor status, 

language is important.  Consider carefully what the agreement actually says or what 

it fails to address.  Does the agreement address or fail to address any of the following 

considerations? 

• Direction and control over workers assigned to the subject project 
or location  

 
• the authority to hire, terminate, discipline, and reassign workers 

on the project or at the location; 
 
• direction and control over management of safety, risk, and hazard 

control at the worksite or sites or otherwise affecting the workers 
assigned to the project; 
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• responsibility for performing safety inspections of equipment, 
premises and operations; and  

 
• responsibility for the promulgation and administration of 

employment and safety policies. 
 
“[W]here the contract specifies that the employee’s status shall be that of 

independent contractor but at the same time provides that he shall be subject to any 

rules or policies of the employer which may be adopted in the future, no such 

presumption arises.”  Ross v. Ninety-Two W., Ltd., 201 Ga. App. 887, 891, 412 S.E.2d 

876, 881 (1991) citing McGuire v. Ford Motor Credit Co., 162 Ga.App. 312, 313 (290 

SE2d 487) (1982); Allison v. Nat. Assn. for Self–Employed, 187 Ga.App. 592, 593 (370 

SE2d 841) (1988); Bartlett v. Northside Realty Assoc., 191 Ga.App. 10, 380 S.E.2d 

744.  “In Georgia, it is the function of the court to construe a contract as written and 

not to make a new contract for the parties.”  Waste Mgmt. of Metro Atlanta v. 

Appalachian Waste Systems, 286 Ga. App. 476, 649 S.E.2d 578 (2007).  “The first rule 

that courts must apply when construing contracts is to look to the plain meaning of 

the words of the contract, . . . Words generally bear their usual and common 

signification…”  Cooper/T.Smith Stevedoring Co. v. Georgia by and through its Dept. 

of Admin. Services, 317 Ga. App. 362, 370, 730 S.E.2d 168, 175 (2012).   Whenever 

the language of a contract is plain, unambiguous, and capable of only one reasonable 

interpretation, no construction is required or even permissible, and the contractual 

language used by the parties must be afforded its literal meaning.  First Data POS, 

Inc. v. Willis, 273 Ga. 792, 794, 546 S.E.2d 781, 784 (2001); Baker v. Baker, 257 Ga. 

187, 356 S.E.2d 873 (1987); Head v. Hook, 248 Ga. 818, 285 S.E.2d 718 (1982); 
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Wolverine Ins. Co. v. Jack Jordan, Inc., 213 Ga. 299, 99 S.E.2d 95 (1957).  See GA. 

CODE ANN. § 13-2-2 (2) (When construing a contract, “[w]ords generally bear their 

usual and common signification[.]”).  See also Coe v. Carroll & Carroll, Inc., 308 Ga. 

App. 777, 780-781, 709 S.E.2d 324, 329-330 (2011).   

Also, consider whether ambiguity might exist as to the degree of the  control 

exercised by the substantive defendant over the alleged independent contractor under 

an applicable agreement.  Under Georgia law, “[t]he construction of a contract is a 

question of law for the court.  Where any matter of fact is involved, the jury should 

find the fact.”  GA. CODE ANN. § 13-2-1.  Furthermore, under Georgia controlling 

appellate decisions: 

The construction of contracts involves three steps. At least initially, 
construction is a matter of law for the court. First, the trial court must 
decide whether the language is clear and unambiguous.  If it is, the court 
simply enforces the contract according to its clear terms; the contract 
alone is looked to for its meaning. Next, if the contract is ambiguous in 
some respect, the court must apply the rules of contract construction to 
resolve the ambiguity. Finally, if the ambiguity remains after applying 
the rules of construction, the issue of what the ambiguous language 
means and what the parties intended must be resolved by a jury. The 
existence or nonexistence of an ambiguity is a question of law for the 
court. If the court determines that an ambiguity exists, however, a jury 
question does not automatically arise, but rather the court must first 
attempt to resolve the ambiguity by applying the rules of construction 
in GA. CODE ANN. § 13–2–2. 
 

Barrett v. Britt, 319 Ga.App. 118, 122, 736 S.E.2d 148, 151–52 (2012). 
 

Consequently, “… if the ambiguity remains after applying the rules of 

construction, the issue of what the ambiguous language means and what the parties 

intended must be resolved by a jury.”  Barrett, 319 at 122, 736 S.E.2d at 151-152.  In 

sum, even if a trial court considers parol evidence, the ambiguities in the contract 
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documents are for the jury.  Showing ambiguity in a contract document purporting to 

create an independent contractor arrangement is often an effective way to get to the 

jury on the issue. 

(4) Examine of What Really Occurs (Happens) in Actual Practice, 

Regardless of What the Contract Says.   

It is important to look at the nuisances of what actually occurs among the 

various relevant actors at issue in the plaintiff’s case.   

It is well settled that whether a person is an employee or an independent 
contractor is determined by examining whether the employer has 
assumed the right to control the time, manner, and method of executing 
the work.  And the right to control the manner and method of executing 
work means the right to tell the employee how he shall go about doing 
the job in every detail, including what tools he shall use and what 
procedures he shall follow.  Further, the right to control the time of doing 
the job means the right to control the hours of work.   
 

Wilson v. Guy, 356 Ga. App. 509, 512–13, 848 S.E.2d 138, 142 (2020).  Many times 

alleged independent contractors and their respective employees are nonetheless 

subject to various rules and regulations imposed by the party for whom the 

independent contractor is providing services.   

Thus, consider whether the putative independent contractor and its personnel 

must: 

• comply with any drug and alcohol policies the defendant has or 

may adopt for the project or defendant’s site; 

• “not recognize” medical marijuana as a legitimate prescription;  

• promptly report all accidents to the defendant; 



9 
 

• follow all safety requirements recommended by the defendant for 

its work site; 

• only go to specific workers’ compensation carrier’s directed 

specialists selected by the substantive defendant;  

• inform the substantive defendant of any safety violations;  

• report  to the work site in a substance free condition; 

• follow certain prescribed procedures for access to a work site; 

• refrain from the use of certain chemicals, tools or equipment on 

the work site; 

• meet certain minimum qualifications and specifications. 

If the party asserting the independent contractor defense retains control or direction 

in actual practice over areas such as these, then the plaintiff may successfully create 

a factual issue as to the application of the defense.   

A person who engages an independent contractor is generally not responsible 

for any torts committed by the independent contractor; the reason for the rule is that 

since the employer has no right of control over the manner in which the work is to be 

done, it is to be regarded as the contractor's own enterprise, and he, rather than the 

employer, is the proper party to be charged with the responsibility for preventing the 

risk, and administering and distributing it.  Whatley v. Sharma, 291 Ga.App. 228, 

661 S.E.2d 590 (2008), reconsideration denied.  Consequently, if the target defendant 

retains some control over the manner in which the work is to be done, like those 

circumstances set out in the previous paragraph, the plaintiff may get to trial on the 
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issue.  Remember that “[a]ny evidence, however slight, is sufficient to meet a 

plaintiff’s burden on summary judgment.”  Dalton v. City of Marietta, 280 Ga.App. 

202, 205, 633 S.E.2d 552, 554 – 555 (2006).  “When ruling on a motion for summary 

judgment, the opposing party should be given the benefit of all reasonable doubt, and 

the court should construe the evidence and all inferences and conclusions therefrom 

most favorably toward the party opposing the motion.”   Bruscato v. Gwinnett-

Rockdale-Newton Community Service Bd., 290 Ga.App. 638, 638, 660 S.E.2d 440, 441 

(2008).  “Further, when ruling on a motion for summary judgment, courts cannot 

resolve the facts or reconcile the issues.”  Rozy Investments, Inc. v. Bristow, 276 

Ga.App. 278, 278, 623 S.E.2d 171, 172 (2005).   “… [T]he court should construe the 

evidence and all inferences and conclusions therefrom most favorably toward the 

party opposing the motion.”  Bruscato, 290 Ga.App. at 638, 660 S.E.2d at 441.  

(5) Examine the Joint-Employer Doctrine, if it Exits Under the 

Substantive Controlling Law in the Plaintiff’s Case.  “Georgia law additionally 

recognizes the concept of ‘joint servants’ where the employees are subject to the 

control of multiple masters.”  Gold Cross EMS, Inc. v. Children’s Hosp. of Alabama, 

648 Fed. Appx. 976, 979 (11th Cir. 2016) quoting Merry Bros. Brick & Tile Co. v. 

Jackson, 120 Ga.App. 716, 719, 171 S.E.2d 924, 926 (1969) (“…but the courts of this 

State have recognized the principle that one may be the servant of two masters and 

subject to the demands of both or either.”)  See also 17 GA. JUR. § 2:3 (“One may be a 

servant of two masters and subject to the demands of both or either. For purposes of 

several federal labor law statutes, joint-employer status may exist when an employer 
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employs individuals subject to the demands of more than one employer.”).  Thus, a 

plaintiff may succeed in showing that a purported bad actor was both the employee 

of an independent contractor and the substantive defendant in the plaintiff’s case.  

The dual servant or joint servant doctrine is also sometimes referred to as the 

dual agency doctrine (Chrostowski v. G & MSS Trucking, Inc., 198 Ga.App. 140, 142, 

401 S.E.2d 53, 56 (1990)) or joint employment doctrine (Hotel Equipment Co. v. 

Liddell, 32 Ga.App. 590, 124 S.E. 92 (1924)).  The dual servant or joint servant 

doctrine is in contrast to (and different from) the borrowed servant doctrine.  Gold 

Cross supra at 1322-1323.  The Court of Appeals of Georgia first recognized this joint 

employer doctrine in 1924, see Merry Bros. Brick & Tile Co. v. Jackson, 120 Ga.App. 

716, 719, 171 S.E.2d 924, 926 (1969), and the Georgia Supreme Court fully adopted 

the dual servant or joint employer doctrine in 1973, see U. S. Fidelity & Guaranty Co. 

v. Forrester, 230 Ga. 182, 196 S.E.2d 133 (1973).   

Georgia’s appellate courts and federal courts applying Georgia law have since 

consistently applied this doctrine in auto wreck cases.  See e.g. Hotel Equipment Co. 

v. Liddell, 32 Ga.App. 590, 124 S.E. 92, 97 (1924) (“… it appears as a matter of law 

that the employee in question was acting within the scope of his employment by the 

defendant when driving the truck at the command of either company, in connection 

with the ordinary business carried on by either, within the contemplation of the 

parties when entering the three–cornered arrangement); Chrostowski v. G & MSS 

Trucking, Inc., 198 Ga.App. 140, 142, 401 S.E.2d 53, 56 (1990) (holding that a jury 

could find that the defendant was acting as the agent of either of two corporations 
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when an automobile accident occurred or “that he was a dual agent acting within the 

scope of the business of both”); Reliance Ins. Co. v. Bridges, 168 Ga.App. 874, 876-

877, 311 S.E.2d 193, 199 (1983) (“The charge given, however, as requested by the 

plaintiffs, presented a basis for imputing liability to both [the excavating company] 

and [the trucking company], and the jury was instructed ‘that it’s possible for a person 

to be the agent of two principals, and if you should find that [the driver] was acting 

within the scope of his—of the business of both [[the excavating company] and [the 

trucking company], and furthering the business interest of both of these 

defendants.’”); Enviromediation Services, L.L.C. v. Boatwright, 256 Ga.App. 200, 203, 

568 S.E.2d 117, 120 (2002) (finding that “the issue of whether a defendant was also 

an agent for GBI and/or Enviromediation presented the question of whether [he] was 

an agent for both companies.”  Thus, the trial court instructed the jury that “a person 

may be an agent or employee of more than one employer.”).  And see again Gold Cross 

EMS, Inc. v. Children’s Hosp. of Alabama, 79 F.Supp.3d 1316 (S.D. Ga. 2015) aff’d 

Gold Cross EMS, Inc. v. Children’s Hosp. of Alabama, 648 Fed. Appx. 976 (11th Cir. 

2016). 

In Reliance, supra, the Court of Appeals explained the elements of the joint 

employer doctrine by examining the trial court’s charge on the doctrine.  The Court 

of Appeals held that:   

The charge given, however, as requested by the plaintiffs, presented a 
basis for imputing liability to both Cox and Avant [the two joint 
employers], and the jury was instructed ‘that it’s possible for a person to 
be the agent of two principals, and if you should find that the driver was 
acting within the scope of his—of the business of both Cox and Avant, 
and furthering the business interest of both of these defendants, then 
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and in that event, I charge you that any negligence on the part of the 
driver, should you find any, would be imputable to both these 
defendants.  On the other hand, should you find that the negligence, if 
any, of the driver was applicable only to one of these defendants ..., if he 
was the agent of only one of these defendants, then, of course you would 
not be authorized to find against the other defendant.’ 
 
It cannot be said that the charge given on dual agency was reversible 
error in this case as a matter of law.  ‘Ordinarily, one is not the servant 
of two masters, but the courts of this State have recognized the principle 
that one may be the servant of two masters and subject to the demands 
of both or either.’  Merry Bros. Brick etc. Co. v. Jackson, 120 Ga.App. 
716, 719, 171 S.E.2d 924.  ‘It is a well established rule that an 
instruction is not abstract or inapplicable where there is any evidence, 
however slight, on which to predicate it.  ‘To justify a charge on a given 
subject, it is not necessary there should be direct evidence going to that 
point; it is enough if there be something from which a legitimate process 
of reasoning can be carried on in respect to it.’  East Side Auto Parts v. 
Wilson, 146 Ga.App. 753(2), 247 S.E.2d 571.  
 

Reliance, 168 Ga.App. at 876–77, 311 S.E.2d at 199.  Thus, a plaintiff may succeed in 

showing that a purported bad actor was both the employee of an independent 

contractor and the substantive defendant in the plaintiff’s case.  
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