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What Are We Talking
About?
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• Applies in many different settings.

• Personal Injury I:  Person injured working on construction project. Injured individual 
sues project owner and contractor for whom he works.  

• Personal Injury II:  Person dies while working on construction project. OSHA 
investigates this individual’s workplace death.

• Wage and Hour:  Ride hailing drivers sue ride hailing company for overtime pay.

• Employee Benefits:  Workers sue company for health insurance.

• Unionization:  Gig workers want to join a union.

Examples of Independent Contractor Defense
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General Rule



5 350 Attorneys.  19 Offices.  1 Firm.  Results Matter.

© 2021 Burr & Forman LLP

Except as stated in §§ 410- 429, the employer of an independent contractor is not 

liable for physical harm caused to another by an act or omission of the contractor 

or his servants.  Restatement (Second) of Torts, § 409.

General Rule
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Who Is An 
Independent
Contractor?
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• “Right of Control” test:

• Right of control vs. Actual Exercise of Right

For one to be an [employee], the other party must retain the right to direct the
manner in which the business shall be done, as well as the results to be
accomplished, or, in other words, not only what shall be done, but how it shall be
done … An agency relationship is not created when the employer merely retains the
right to supervise or inspect the work of an Independent Contractor as it progresses
for the purpose of determining whether it is completed according to plans and
specifications and retains the right to stop work that is not properly done.

Campbell v. Employers Ins. Co. of Ala., 521 So. 2d 924, 928 (Ala. 1988).

Independent Contractor Parameters
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• “Relative nature of the work” test:  Compare the nature of employee’s work 

being performed to the employer’s business.

• “Economic realities” test:  Looks to two factors (1) employer’s degree of control 

over the work performed by the worker; and (2) worker’s opportunity for profit 

or loss from the arrangement.  If unclear, there are additional “tie-breaker” 

factors.

• If business substantially controls how work is performed and there is no
opportunity for worker to profit or loss, then the worker is likely an employee, not
an independent contractor.

• On January 6, 2021: Department of Labor issued final rule clarifying standard for
determining independent contractor status under FLSA as the “economic reality”
test.

Independent Contractor Parameters
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• Right of Control Test Factors 

• Extent of controlling the work

• Is there a strong indication of control, such as the power to give specific instructions with 
the expectation that they will be followed?

• Distinct nature of the worker’s business

• Are the worker’s tasks promoting his or her independent business or the employer’s 
business?  

• Does the worker’s job performance result in a profit or loss for the worker?

Independent Contractor Parameters
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• Need for specialization or skilled occupation

• Does the work require the services of one highly educated or skilled?

• Materials and place of work

• Does the employer provide the tools?

• Is the employment over a specific area or a fixed route?

• Duration of employment

• Does the employer seek the services on a one-time, discrete job or as part of a 
continuous working relationship?

• Who can fire?

Independent Contractor Parameters
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• Contractual Language:  generally, contract must include language making clear 

the worker is in control of how the work is performed while the employer only 

retains right to “check in” on overall project status.  

• Items to consider in the contract:

• Does the contract identify one party as an “independent contractor?”

• Does the contract provide this IC with sole authority to direct and control its personnel?

• Does the contract obligate the IC to provide its employees with supplies to perform their 
duties?

• Does the contract obligate the IC to directly pay and supervise its employees?

Independent Contractor Parameters
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Why Does It Matter?
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• Labor Laws:

• Protections of FLSA extend only to “employees,” not independent contractors.  
Nieman v. National Claims Adjusters, Inc., 775 Fed. Appx. 622, 624 (11th Cir. 2019).

• Impacts whether individual or entity is subject to OSHA regulations.  

• Workers’ Compensation:

• State specific

• If independent contractor, owner cannot use workers’ compensation bar

• If not independent contractor, possible to use workers’ compensation bar

Strategic Considerations
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The “gig economy” has led to increasing “misclassification” suits brought by individuals and 

entities claiming they should be viewed as “employees” for purposes of protections and 

benefits such as those provided by FLSA and ERISA.

Fair Labor Standards Act (FLSA):  Primarily in wage and hour context; Plaintiffs seek minimum 

wage, overtime pay, or expense reimbursements.

Employee Retirement Income Security Act (ERISA): Plaintiffs claim they are entitled to health 

insurance coverage and other benefits. 

ABC Test: Presumes a worker is an employee.  Burden then lies with employer to prove that a 

worker is an independent contractor by establishing:

• Worker has full control of work performance;

• Work is completed outside of usual course of business for the company; and

• Worker has an independent business or occupation that usually performs the 
contracted work.

Strategic Considerations
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• Important to reduce arrangement to writing.

• Clarify that worker is in control of how work is performed.

• Actions speak louder than words.

• Employer should not micromanage or otherwise dictate how worker completes the 
work.  

• If worker found to be independent contractor, important for employer to retain 

ability to assert the exclusivity provisions of state’s Workers’ Compensation 

statute, where applicable.

Strategic Considerations
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Plaintiff Strategies

• (1) Examine forum considerations.
• (2) Examine the Controlling Statute, if There is One and Consider 

Who Has the Burden of Proof in Asserting the Defense.
• (3) Examine the Underlying Contract. 
• (4) Examine of What Really Occurs (Happens) in Actual Practice, 

Regardless of What the Contract Says.
• (5) Examine the Joint-Employer Doctrine, if it Exits Under the 

Substantive Controlling Law in the Plaintiff’s Case. 



Examine forum considerations and consider both 
the pleading and summary-judgment standards
• State or federal court?
• Which State?

• Lex Loci Deliciti
• Lex Loci Contractus

• Remember that “[a]ny evidence, however slight, is sufficient to meet a plaintiff’s burden on
summary judgment.” Dalton v. City of Marietta, 280 Ga.App. 202, 205, 633 S.E.2d 552, 554 – 555
(2006).

• “When ruling on a motion for summary judgment, the opposing party should be given the benefit
of all reasonable doubt, and the court should construe the evidence and all inferences and
conclusions therefrom most favorably toward the party opposing the motion.” Bruscato v.
Gwinnett-Rockdale-Newton Community Service Bd., 290 Ga.App. 638, 638, 660 S.E.2d 440, 441
(2008).

• “Further, when ruling on a motion for summary judgment, courts cannot resolve the facts or
reconcile the issues.” Rozy Investments, Inc. v. Bristow, 276 Ga.App. 278, 278, 623 S.E.2d 171, 172
(2005).

• “… [T]he court should construe the evidence and all inferences and conclusions therefrom most
favorably toward the party opposing the motion.” Bruscato, 290 Ga.App. at 638, 660 S.E.2d at
441.



Examine the Controlling Statute, if There is One and 
Consider Who Has the Burden of Proof in 
Asserting the Defense
An employer is liable for the negligence of a contractor:

(1) When the work is wrongful in itself or, if done in the ordinary manner, would result in a 
nuisance;

(2) If, according to the employer's previous knowledge and experience, the work to be done is 
in its nature dangerous to others however carefully performed;

(3) the wrongful act is the violation of a duty imposed by express contract upon the employer;
(4) If the wrongful act is the violation of a duty imposed by statute;
(5) If the employer retains the right to direct or control the time and manner of executing the 

work or interferes and assumes control so as to create the relation of master and servant 
or so that an injury results which is traceable to his interference; or

(6) If the employer ratifies the unauthorized wrong of the independent contractor.

GA CODE ANN. § 51-2-5.



Examine the Underlying Contract

• “[W]here the contract specifies that the employee’s status shall be that of
independent contractor but at the same time provides that he shall be
subject to any rules or policies of the employer which may be adopted in
the future, no such presumption arises.” Ross v. Ninety-Two W., Ltd., 201
Ga. App. 887, 891, 412 S.E.2d 876, 881 (1991) citing McGuire v. Ford Motor
Credit Co., 162 Ga.App. 312, 313 (290 SE2d 487) (1982); Allison v. Nat.
Assn. for Self–Employed, 187 Ga.App. 592, 593 (370 SE2d 841) (1988);
Bartlett v. Northside Realty Assoc., 191 Ga.App. 10, 380 S.E.2d 744.

• “In Georgia, it is the function of the court to construe a contract as written
and not to make a new contract for the parties.” Waste Mgmt. of Metro
Atlanta v. Appalachian Waste Systems, 286 Ga. App. 476, 649 S.E.2d 578
(2007).



Examine the Underlying Contract - continued

• Direction and control over workers assigned to the subject project or 
location 

• The authority to hire, terminate, discipline, and reassign workers on the 
project or at the location;

• Direction and control over management of safety, risk, and hazard control 
at the worksite or sites or otherwise affecting the workers assigned to the 
project;

• Responsibility for performing safety inspections of equipment, premises 
and operations; and 

• Responsibility for the promulgation and administration of employment and 
safety policies.



Examine of What Really Occurs (Happens) in Actual 
Practice, Regardless of What the Contract Says.
It is well settled that whether a person is an employee or an
independent contractor is determined by examining whether the
employer has assumed the right to control the time, manner, and
method of executing the work. And the right to control the manner
and method of executing work means the right to tell the employee
how he shall go about doing the job in every detail, including what
tools he shall use and what procedures he shall follow. Further, the
right to control the time of doing the job means the right to control the
hours of work.
Wilson v. Guy, 356 Ga. App. 509, 512–13, 848 S.E.2d 138, 142 (2020). 



Examine of What Really Occurs (Happens) in 
Actual Practice – continued
• Comply with any drug and alcohol policies the defendant has or may adopt for 

the project or defendant’s site;
• “Not recognize” medical marijuana as a legitimate prescription; 
• Promptly report all accidents to the defendant;
• Follow all safety requirements recommended by the defendant for its work site;
• Only go to specific workers’ compensation carrier’s directed specialists selected 

by the substantive defendant; 
• Inform the substantive defendant of any safety violations; 
• Report  to the work site in a substance free condition;
• Follow certain prescribed procedures for access to a work site;
• Refrain from the use of certain chemicals, tools or equipment on the work site;
• Meet certain minimum qualifications and specifications.



Examine the Joint-Employer Doctrine, if it Exits 
Under the Substantive Controlling Law in the 
Plaintiff’s Case.  
• Thus, a plaintiff may succeed in showing that a purported bad actor was

both the employee of an independent contractor and the substantive
defendant in the plaintiff’s case.

• “Georgia law additionally recognizes the concept of ‘joint servants’ where
the employees are subject to the control of multiple masters.” Gold Cross
EMS, Inc. v. Children’s Hosp. of Alabama, 648 Fed. Appx. 976, 979 (11th Cir.
2016) quoting Merry Bros. Brick & Tile Co. v. Jackson, 120 Ga.App. 716,
719, 171 S.E.2d 924, 926 (1969) (“…but the courts of this State have
recognized the principle that one may be the servant of two masters and
subject to the demands of both or either.”) See also 17 GA. JUR. § 2:3 (“One
may be a servant of two masters and subject to the demands of both or
either. For purposes of several federal labor law statutes, joint-employer
status may exist when an employer employs individuals subject to the
demands of more than one employer.”).
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