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Keeping up 
with the 

Charlemagnes

The Charlemagne family owns a chain of jewelry stores. 
The stores have been in the family for four generations. 
The parents are in their sixties and are considering 
retiring in 5 or 10 years and want to pass the business on 
to their children. They have three children: a son and 
two daughters. All of the children are in their thirties. 
The parents would like to begin transitioning  the 
business to the children, but the parents still want to 
retain control. Their daughters have shown shown an 
interest in the jewelry business. Their son is pursuing a 
career in reality television and has no desire to own or 
operate a business. The Charlemagnes are on a Zoom 
call with you regarding their estate planning matters.
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Why Form a Family Limited Partnership ?

1) Parents 
Maintain Control

2) Training in 
Management and 
Growth of Assets

3) Valuation 
Discount 

4) Asset 
Protection

5) Continuity of 
Management
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The Plan

Parents  transfer 
business to the FLP in 

exchange for partnership 
interest. 

Parents (or a corporation 
owned by them) often 

act as the general 
partners and as the 

initial limited partners. 

The parents as general 
partners typically own a 
1% or 2% interest in the 

partnership. 

The parents make gifts 
of limited partnership 

interests to their 
children over time. 

Result: a shift in wealth, 
but not control, over the 

limited partnership 
interests from one 

generation to the next. 
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The Attack

Internal Revenue Code ("IRC") § 2036(a) 

Property transferred by a decedent during life must be included 
in the decedent's estate for estate tax purposes upon death if 
the decedent retained control over such property or its income. 

Under § 2036, a decedent's gross estate will include the value of 
property transferred (except for bona fide sales for full and 
adequate consideration ), in trust or otherwise, if the decedent 
retains: (1) the use, possession, right to income, or other enjoyment 
of the transferred property; or (2) the right, either in conjunction 
with any other person, to designate the person(s) who will possess 
or enjoy the transferred property or the income therefrom.
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Estate of Albert 
Strangi, Deceased, 
Rosalie Guilig, 
Independent 
Executrix v. 
Commissioner of 
Internal 
Revenue,T.C. 
Memo 2003-145 
("Strangi II")

Tax Court found that the decedent retained the right to income over the 
transferred assets

1) Decedent retained the same relationship with the transferred assets 
that he had before establishment of the FLP. 

2) The decedent contributed nearly all of his assets to the FLP. 

3) The corporate general partner had sole authority over distributions.

4) Retained the right to control the enjoyment of the property and income 
from the FLP and its general corporate partner. 

Result: All valuation discounts were disallowed on the estate tax return, 
and the entire value of the assets transferred to the FLP were included in 
the decedent's estate.

Prior to Strangi II, donors acting as general partners of a FLP did not worry 
about retained control issues because the existence of state law fiduciary 
duties owed by the general partner to the limited partners negated such 
issues. 

The court found that the other partners would not realistically be able to 
enforce any such fiduciary duties to limit the decedent's control over the 
FLP or corporate general partner.
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Lessons From 
Strangi II

Avoid deathbed establishment of and transfers to FLPs;Avoid

Ensure that the partnership agreement is properly structured in 
order to achieve appropriate discounts and carry out the family's 
intentions;

Ensure

Avoid transferring assets that may be used for a partner's personal 
use (e.g., residence) unless a written lease arrangement is made
and fair market value rates and rents are actually paid;

Avoid

Avoid transferring virtually all of a partner's assets to the FLP;Avoid

Respect all partnership formalities at all times;Respect

Comply with the terms of the partnership agreement;Comply
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Lessons From 
Strangi II (cont)

Give up Give up control as general partner.

Make Make distributions pro rata based upon ownership percentages; 
and

Comply
Comply with annual state filings (e.g., certificate of limited 
partnership) and federal filings (e.g., income and gift tax 
returns);

Prepare Prepare deeds transferring real estate to partnership;

Prepare Prepare assignments transferring assets to the partnership;

Segregate Segregate personal assets from those contributed to the 
partnership;

Hold Hold partnership meetings;

Maintain Maintain partnership books and records;

12
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Summary of Powell Facts
Powell v. Comm’r, 148 T.C. 18 (2017)

Sons

Revocable Trust

Limited 
Partnership

CLAT

1% GP

Unsecured 
Notes

B A
C

99% LP

10,000,000

Sons remainder 
beneficiaries 



Summary of Powell Facts (cont’d)

Son transferred 99% to CLAT under a Power of Attorney.

CLAT paid an annuity to Decedent’s private foundation.

Timing

A  done two days after Partnership Agreement signed.

C done same day as the transfer to the FLP of cash and securities.

Decedent was determined to be incapacitated on same day as transfer to CLAT.

Decedent died seven days after FLP funded.
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Summary of Powell Analysis 

Decided under I.R.C. § 2036(a)(2) and I.R.C. §2038

Court held that a power to liquidate a Partnership causes inclusion.

Power exercisable by decedent’s agent and other family members.

Results in control by decedent over possession or enjoyment of transferred 
assets or the income.

Value of LLP includable because sons lacked authority to transfer to 99% LP 
interest to CLAT under §2038(a)(1)- right to alter, amend, revoke, or 
terminate, or where any such power is relinquished during the 3-year period 
ending on the date of the decedent's death.
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Lessons Learned From Powell

Don’t do deathbed 
planning. 

If broadly applied 
will valuation 

discounts be gone in 
FLPs?

Bad facts make bad 
law.

Need valid business 
purpose.

Tax motivation 
cannot be main 

reason.

Other purposes:
• Asset Protection

• Consolidation of Assets
• Perpetuation of 

management philosophy
• Succession Planning

Fiduciary duties 
cannot be illusory. 
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What To Do After Powell

Use legitimate property or business not just cash and securities (e.g. real estate or business).

Person managing should have more than a nominal interest.

Capital contributions should be legitimate and equivalent to interest received; not an 
unsecured note.

Have outside owners who are not seen as controlled by decedent.

17

How to establish a legitimate business purpose



LIFETIME GIFTS

18

Family Business is 
owned by XYZ, LLC.

XYZ, LLC is owned by H 
and W and is taxed as a 

partnership

XYZ, LLC is worth $20 
million (1/2 by H and 

1/2 by W).

Outside Basis of 
Membership Interest is 

$10,000.

H and W Combined 
Estate is Worth $30 

million.

Other assets are cash 
marketable securities, 

personal residence, 
and personal property.



Lifetime Gifts (cont’d)
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XYZ, LLC IS IN 
THE BUSINESS 

OF 
MANUFACTURIN
G AND SELLING 

AIRPLANE PARTS 
TO MAJOR 
AIRLINES.

H & W WERE 
PLANNING ON 
SELLING THE 

BUSINESS FOR 
$20 MILLION 

CASH.

THEN IN MARCH 
2020, THE 

WHEELS FELL 
OFF THE DEAL.

CAN H & W 
MAKE GIFTS 
AND OBTAIN 
SOME ESTATE 

TAX BENEFITS IN 
CASE THE VALUE 

OF THE 
BUSINESS 

REBOUNDS?



Lifetime Gifts 
(cont’d) 

Scenario 1-
XYZ, LLC

20

XYZ, LLC 
appraises at $10 
million as of July 

1, 2020.

H & W obtain a 
qualified 

appraisal for a 
1% interest XYZ, 
LLC showing 40% 

discount.

H & W wanted to 
retire, and they 

are willing to give 
control (51%) of 
XYZ, LLC to their 

two children.

H & W will resign 
as managers of 

XYZ, LLC.



Scenario 1-
XYZ, LLC (cont’d)

Discounted value of 1% 
membership interest in XYZ, LLC is 
$6,000 (40% combined discount 
for lack of control and lack of 
marketability).

51% of XYZ, LLC is valued at 
$3,060,000 for gift purposes.

H & W make a combined gift of 
$3,060,000 to their children as 
split gifts.

Lifetime Exclusion in 2020 is 
$11,580,000.

21

Calculation of gift tax for each spouse:

Amount of each Gift $1,530,000

Annual Exclusion Gifts $      30,000

Net Gift $ 1,500,000
Lifetime Exclusion 

Amount 
$11,580,000

Remaining Lifetime 
Exclusion

$10,080,000



Scenario 1-
XYZ, LLC (cont’d)

H & W die in a plane crash in 2021.

A vaccine for COVID-19 is successful and the 
airline industry has miraculously recovered.

The Buyer has returned and has offered $25 
million for the purchase of the business before 
H & W died.

XYZ, LLC is valued at $25 million for estate tax 
purposes.

Assume the Lifetime Exclusion is $12,000,000 
in 2021.

What are the estate tax savings as a result of 
the gift?
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Scenario 1-
XYZ, LLC (cont’d)

Calculation of Estate Tax 
Savings
◦ Value of XYZ, LLC 

included in estate.
◦ Assume valuation 

discount of 40% on 
H & W’s ownership in 
XYZ, LLC.

23

49% x $25,000,000 x .60 = $ 7,350,000

Add back taxable gifts $ 3,000,000

Value of XYZ, LLC $10,350,000

Add Additional Assets $10,000,000

Total Taxable Estate $20,350,000

Apply Unused Lifetime 
Exclusion

($21,600,000)



Scenario 2-
No Gifting

Calculation of Estate Tax:

Value of XYZ, LLC $25,000,000

Other Assets $10,000,000

Gross Estate $35,000,000

Lifetime 
Exclusion

$24,000,000

Taxable Estate $11,000,000

Estate Tax $4,400,000
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Scenarios 1 and 2

Basis to Children
◦ Scenario 1:

◦ Scenario 2:

Carryover outside basis on 51% $5,100

Step up in outside basis on 49% $7,350,000

754 election step up of assets of XYZ, LLC $7,350,000

Step up in outside basis on 100% $25,000,000

754 election- Step up of assets of XYZ, LLC $25,000,000

25
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Scenarios 1 
and 2 (cont’d)

Difference on Sale of 
Assets (assuming 
combined 30% Capital 
Gain tax rate).

Scenario 1:

$17,650,000 
of gain

• Capital Gain 
Tax is 
$5,295,000

Scenario 2:

No Gain
• Estate tax of 

$4,400,000 
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What 
Happens After 

2025?

27

Assume H & W die in 2026.1
Assume all facts are the same, 
except the $25,000,000 offer 
to purchase XYZ, LLC is made 
in 2026.

2
Assume the Lifetime Exclusion 
in 2026 is $6,000,000. 3



Scenario 1- Gifts Made in 2020
28

Taxable Estate in 2026 $20,350,000

Apply Lifetime Exclusion 
(Combined)

($12,000,000)

Amount Subject to Estate Tax $ 8,350,000

Estate Tax $ 3,340,000



Scenario 2- No Gifts Made in 2020
29

Gross Estate in 2026 $35,000,000

Lifetime Exclusion (Combined) $12,000,000

Taxable Estate $23,000,000

Estate Tax $  9,200,000



Do Gifts of Partnership Interest Qualify 
for the Annual Gift Tax Exclusion?

IRC § 2503(b) requires that the gift be a present interest in property.

See Hackl v. Cir, 118 T.C. 279, aff’d, 335 F3d 664 (7th Cir, 2003) and Fisher v. US, 2010-1 USTC ¶ 
60, 588 (SD Ind. 2010)

◦ Donees must have a substantial present economic interest or financial benefit.

◦ Distributions were made at discretion of the manager.

◦ Although there could be an economic benefit, this does not make the gift a present interest.

◦ One solution, use a put option vested in a donee to require the sale of the  partnership 
interest.
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Income Tax 
Consequences 
of Partnership 

Formation

Contributions to a partnership are 
generally tax free.  

No gain or loss is recognized by a 
partnership or any of its partners as a 
result of a contribution of property by a 
partner to the partnership in exchange for 
a partnership interest.
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Profits interest in exchange for services is 
Non-Taxable if:
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Compare to 
Corporate 
Formation

Regardless of whether a corporation is a C corporation or 
an S corporation, a shareholder’s receipt of stock in 
exchange for services provided to the corporation is 
immediately taxable unless the stock is nontransferable 
or subject to a substantial risk of forfeiture.

Unlike corporations, a partnership allows the partner to 
receive a non-capital profits interest on a tax-free basis.
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Reporting 
Partnership 
Income

A partnership must file an annual 
information return to report the 
income, deductions, gains, losses, etc., 
from its operations, but it does not 
pay income tax. Instead, it "passes 
through" profits or losses to its 
partners. Each partner reports their 
share of the partnership's income or 
loss on their personal tax return.

Partners are not employees and 
shouldn't be issued a Form W-2. The 
partnership must furnish copies of 
Schedule K-1 (Form 1065) to the 
partner.
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Which Assets 
Can be 

Transferred 
Into a FLP or 

LLC?

You can transfer just about any asset into an FLP or LLC, 
then pass those assets along to your children and 
grandchildren. Typical assets include the following:

Business

Cash—You can transfer money from your personal bank 
accounts into the LLC, then distribute it among the LLC 
members.

Property—You can transfer the title to land and 
structures built on that land into your FLP or LLC. Check 
with any mortgage holder prior to such a transfer, 
however, as you might need their approval.

Personal possessions—You can transfer ownership of 
automobiles, stocks, precious metals, artwork, or other 
significant belongings into your LLC.
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Determining the Value of Contributions

For property contributions, members should come to an agreement on the property's fair 
market value so that the contributor receives proper credit

Capital contributions may also include assumed liabilities

The value of services doesn't count as a credit to an individual's capital account because their 
value may be taxable income to that member

36



Investment 
Company 

Partnerships

IRC Sec  721(b) requires recognition of gain (but not loss) in certain 
cases where the FLP would be treated as an “investment company” 
under § 351 if the FLP were taxed as a corporation. 

More than 80% of the value of its assets consists of “portfolio 
assets” such as stocks, securities, cash, notes, options, foreign 
currency, certain financial instruments, interests in real estate 
investment trusts, 

For FLPs a transfer of investment assets in exchange for a capital 
interest in the partnership can be taxable if the transfer diversifies 
the contributing partner’s investment
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Avoiding the Investment 
Company Rules

Be sure that marketable securities and other portfolio 
assets comprise no more than 80% of the total value of 
the assets to be contributed to the partnership

Real estate and collectibles do not count as portfolio 
assets

But contributing nonportfolio assets to the FLP will 
increase the risk of gain recognition upon a distribution 
of marketable 
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Contributions of Encumbered Property
While § 721 generally provides that no partner recognizes gain upon the transfer of money or other property 
to a partnership in exchange for an interest in the partnership, a partner may recognize gain if any debt or 
encumbrance attached to the contributed property exceeds the partner’s adjusted basis in such property. 

IRC § 752(b) treats a reduction in a partner’s share of partnership liabilities as a cash distribution to such 
partner, and § 731 generally provides that a cash distribution is taxable to the extent it exceeds a 
partner’s basis in his or her partnership interest (the partner’s “outside basis”). 

A partner’s outside basis is determined with reference to the adjusted basis of the property

Gain recognition is a distinct possibility where

the amount of the debt exceeds the contributing partner’s basis in the underlying property. 
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Capital 
Accounts in 
Family Limited 
Partnerships

Capital accounts are individual accounts of 
each person's investment in the FLP

These accounts track the contributions of the 
initial members to the partnership’s capital, 
and adjustments are made for additional 
contributions and distributions
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Maintenance 
of Capital 
Accounts

The capital account is a way to measure what 
individuals receive if the company is liquidated

The  capital account represents:

Combined initial investments from members.

Additional contributions to the business from 
members.

Members' share of profits and losses.

Money or distribution of property received 
from the company.
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Initial 
Balance in 

Capital 
Accounts

The initial investment of each member is his or her beginning 
balance includes:

Cash contributions

Property

Increased by:

Profits

Gains
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DISTRIBUTIONS 
FROM A FAMILY 
LIMITED 
PARTNERSHIP?

Both general and limited partners share in the 
profits of the Limited Partnership. The 
distribution of profits from the business is called 
a “distributive share”. 

General partners may receive compensation for 
their role as managers of the partnership. Income 
is distributed to the partners according to the 
amount of interests they own.

The more interests you hold as a partner in the 
FLP, the greater your proportion of the FLP 
income. The extent to which such distributions 
can be made is stated in the partnership 
Agreement.
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DISTRIBUTIONS 
FROM A FAMILY 

PARTNERSHIP

Distributions are made from profits of the FLP

Distributions from an FLP may be made after the Managing Partner 
establishes cash reserves for the FLP

Once the amount of reserve is quantified, the managing partner may 
distribute cash to the partners in proportion to their ownership 
interests

The managing partner may make additional distributions to the 
partners, but these additional distributions are treated as loans by the 
I.R.S. and if they are not paid back within 30 days from notice given at 
the end of the tax year, the Partner’s capital account must be 
decreased to offset the unpaid loan.
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How Much 
Should 

Members 
Contribute 

to Capital 
Accounts?

The amount each member contributes should cover initial 
expenses of the partnership until the company's earnings are 
enough to cover the business's ongoing expenses. 

In the event more contributions are required, credits to 
members' capital accounts should reflect those additional 
contributions.

If a company doesn't have adequate capital, the FLP could be 
disregarded, and members may be held personally liable for the 
company's debts and obligations. 
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Negative 
Balances in 
Capital 
Accounts

Capital Account balances can be negative

If the FLP losses plus expenses add up to more than the balances 
of the capital accounts, those accounts will likely be in the 
negative.

An FLP operating agreements require the members to keep their 
capital accounts positive

This could cause members to have to add to their accounts out of 
their own pockets to bring a negative balance up to zero. 
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Liquidating 
Distributions

Upon complete liquidation of a partnership, a 
distributee member generally does not recognize gain 
unless the cash and the fair market value (FMV) of 
marketable securities distributed exceed the outside 
basis in his or her interest IRC Secs. 731(a) and (c)(2)

Likewise, no gain or loss is recognized by the LLC on a 
liquidating distribution  IRC Sec. 731(b)
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FLP versus 
Corporation 

Upon Liquidation

While both FLPs and Corporations provide 
owners with protection from liability, a 
corporation and its shareholders generally 
must both recognize gain or loss on 
liquidation. 

Upon distribution of property in complete 
liquidation, the corporation is treated as if the 
distributed property is sold at FMV to the 
distributee (Sec. 336(a)). 

The distributee shareholder generally must 
recognize gain or loss equal to the difference 
between the FMV of the property received 
and his or her basis in the corporation's stock 
(Sec. 331(a)).
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Disguised Sales Rules

No gain or loss is recognized when 
money or unencumbered property 
is contributed to a partnership (Sec. 

721)

Gain is recognized in the event of a 
sale

Disguised sale issues usually arise in 
the context of a property transfer 

from a partner to a partnership 
followed by a cash distribution from 

the partnership to a partner 

If these were treated as separate 
events, under Secs. 721 and 731 the 
partner and partnership would not 

recognize gain or loss on the 
contribution and distribution. 

The transfer constitutes a sale only 
if both of the following conditions 
are met (Regs. Sec. 1.707-3(b)(1)):

The transfer of money or other 
consideration would not have been 

made but for the transfer of the 
property; and

If the transfers are not 
simultaneous, the subsequent 
transfer (either of money or 

property) does not depend on the 
entrepreneurial risks of partnership 

operations.
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Disguised sale (Regs. Sec. 1.707-3(b)(2))

50

The timing and amount of a subsequent 
transfer are determinable with reasonable 
certainty at the time of the earlier transfer;

The transferor has a legally enforceable right 
to the subsequent transfer;

The partner's right to receive the transfer of 
money or other consideration is secured in 
any manner (taking into account the period 

during which it is secured);

Any person has made or is legally obligated 
to make contributions to the partnership to 
permit the partnership to make the transfer 

of money or other consideration;

Any person has loaned or has agreed to loan 
the partnership the money or other 

consideration necessary to permit it to make 
the transfers, taking into account whether 

any such lending obligation is subject to 
contingencies related to the results of 

partnership operations;

The partnership has incurred or is obligated 
to incur debt to acquire the money or other 
consideration necessary to permit it to make 

the transfer, taking into account the 
likelihood that the partnership will be able 
to incur the debt (considering such factors 

as whether any person has agreed to 
guarantee or otherwise assume personal 

responsibility for the debt);

The partnership holds money or other liquid 
assets, beyond the reasonable needs of the 
business, which are expected to be available 

to make the transfer (taking into account
the income that will be earned from those 

assets);

Partnership distributions, partnership 
allocations, or control of partnership 

operations is designed to effect an exchange 
of the burdens and benefits of property 

ownership;

The transfer of money or other 
consideration by the partnership to the 

partner is disproportionately large in 
relationship to the partner's general and 

continuing interest in partnership profits;or

The partner has no obligation to return or 
repay the money or other consideration to 
the partnership or has such an obligation 

but it is likely to become due at such a 
distant point in the future that the present 

value of that obligation is small in relation to 
the amount of money or other 

consideration transferred by the partnership 
to the partner.



Anti Mixing Bowl Rules

Distribution of previously contributed property to a noncontributing partner within 7 years of 
contribution triggers built-in gain or loss to the contributing partner

Treated as a sale of the contributed property by partnership to the distributee partner on the 
date of distribution

Applies only to any remaining section 704(c) built-in gain or loss on the property at the time of 
distribution

Character of gain or loss determined at the partnership level

Only affects contributing partner
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Hot Assets

When a partner sells or exchange a partnership interest to anyone other than the 
partnership itself, the partner generally recognizes a capital gain or loss on the 
sale. I.R.C. §741.  

When a partner sells his interest in the partnership to the partnership in 
liquidation of the partner’s interest, the liquidating partner generally does not 
recognize gain (except to the extent money is received that exceeds the 
partner’s basis in the partnership interest or the partner is relieved of 
indebtedness).  

The liquidating partner receives a basis in the distributed property equal to what 
his basis had been in the partnership interest. 

The general rule that a partner’s sale or exchange of his partnership interest 
triggers capital gain doesn’t apply to the extent the gain realized on the 
transaction is attributable to “hot assets, which are unrealized receivables or 
inventory items of the partnership. 

In essence, “hot assets” are ordinary income producing assets that have not 
already been recognized as income, but eventually would have been recognized 
by the partnership and allocated to the partner in the ordinary course of 
partnership business and taxed at ordinary income rates.  
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Types of Hot Assets

Unrealized receivables. There are three categories of unrealized receivables: (1) goods; (2) 
services; and (3) recapture items. I.R.C §751(c) defines the term “unrealized receivables” as 
including, “to the extent not previously includible in income under the method of accounting 
used by the partnership”

Inventory items, includes stock in trade or other property of a kind which would properly be 
included in the inventory of the taxpayer if on hand at the close of the tax year, and property the 
taxpayer holds primarily for sale to customers in the ordinary course of business.  I.R.C. §751(d) 
referencing I.R.C. §1221(a)(1). 

Inventory also includes any other property that, if sold by the partnership, would neither be 
considered a capital asset nor I.R.C. §1231 property.  I.R.C. §751(d)(2).  
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• Congress repealed and replaced TEFRA  audit rules with a new regime for partnership
audits that is focused on partnership-level assessments and collections.

• This new statute forces most partnerships to amend partnership agreements to take into
account the potential partnership entity level assessments.
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Partnership Audit Rules



Critical Dates
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11/2/15 Passage of the Bipartisan Budget Act of 2015

6/14/17 Proposed regulations released and comment period opened

8/14/17 Comment period closed

9/18/17 IRS Public Hearing on proposed regulations

1/1/18 Effective date of the Centralized Partnership Audit Rules

3/3/18 Consolidated Appropriation Act (Appropriations Act) with 
technical corrections

12/21/18 Regulations become final

3/15/19 Due Date – First full year returns subject to new Audit Rules

Late 2019 or 
Early 2020

Estimated date for start of first audits conducted under new
Audit Rules



Highlights of New Partnership Audit Procedures

Assessment and Collection.  Default rule is that the partnership is 
assessed tax liability on the Imputed Underpayment.

• Partnership assessed tax at the highest rate for individuals, unless 
it can demonstrate that the tax should be lower (corporate 
partners or individual partners subject to lower capital gains or 
dividend rate).
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General Overview

FOUR OPTIONS:

• OPT-OUT

• PARTNERSHIP PAYS

• PARTNERSHIP ELECTS TO “PUSH-OUT”

• PARTNERS ELECT TO “PULL-IN”
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Opt Out

Annual election by Partnership
• Must be on timely filed partnership return (including 

extensions).

Pre-TEFRA rules apply to audit

Eligibility requirements
• 100 or fewer partners – must be individuals, estates 

of deceased partners, C  corporations, S  corporations, 
or foreign entity that would be a C corporation.

• Each S corporation shareholder counts as a partner.
• No partnerships, LLCs (including Disregarded LLCs) or 

trusts as partners.
• Partnership must notify the partners of the election.
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Partnership Pays 

59

Interest and penalties determined at the partnership level.

If partnership no longer exists, former partners are responsible for the 
adjustment.

• The IRS determines if the partnership ceased to exist in the event 
of a Section 708(b)(1) termination.

• If the partnership is unable to pay the tax, the partners pay.
• The IRS maintains has discretion in other cases.



Push Out

Adjustment made to reviewed year 
partners

◦ Within 45 days after the date of the 
final assessment, statement is 
provided to the IRS and each 
reviewed-year partner  is assessed the 
partner’s share of any  audit 
adjustment to income, gain, loss, 
deduction or credit.
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Push-Out 
Computation

Taxes increased in current year based 
as if amended for the reviewed year 
through the current year.

Interest on the additional tax to the 
partner is at the IRS interest rate on 
underpayments plus two percent.
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Push-Out Safe Harbor

• Partnership will calculate the Safe Harbor 
Amount and furnish statement to review year 
partners.

• If Partner uses Safe Harbor amount, doesn’t have 
to amend returns.

The Regulations provide an easier 
approach to the Push-Out
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Pull-In Method

Alternative Method for filing Amended Returns

IRS determines Partnership Imputed Underpayment

• Provide IRS with information necessary to make calculation of 
tax.

• Partner pays tax as would be calculated under push-out method.
• All partners do not have to participate.

Partner tax information is due within 270 days after 
NOPPA (unless extended by IRS).

Payment due 270 days after NOPPA is mailed.
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Pull-In 
Method 

(cont’d)
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Partner responsible for making payment 
unless IRS provides person, such as 
partnership or a third party, may remit 
payment on partner’s behalf.

Partner payments and partner information 
may be collected centrally by a third party 
(e.g. IRS, law firm, accounting firm or 
Partnership Representative).

Applies to tiered partnerships.



Partnership 
Representative

Partnership must designate a partnership 
representative:
Partnership must designate a partnership 
representative:
• Any person (including an entity)
• Substantial presence in the U.S.
• Designated on the tax return each year
• May not be changed until the IRS issues a notice of 

administrative proceeding for the partnership for that year or 
the partnership files an Administrative Adjustment Request for 
the year

Sole authority to act on behalf of the partnership –
can bind partnership and partners. 
Sole authority to act on behalf of the partnership –
can bind partnership and partners. 

IRS may select if not designated. IRS may select if not designated. 
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Considerations 
for Partnership 
Agreement

Partnership Representative

• Who has power to appoint?
• Any limits on authority?
• Any mandatory actions?
• Successor
• Compensation
• Indemnification
• Can  approval be required?Should opt-out be prohibited if partnership qualifies?

Should push-out be mandatory?

Can Pull-In be prohibited?
Should reviewed year former partners be required to 
reimburse the partnership for imputed underpayments?
Require partners to cooperate?

Require prior partners for review years to pay?
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Impact on Partnership Governance and Partnership Agreements 

Payment of Audit and Litigation Expenses

Obligation of Partnership Representative to seek to lower partnership rate of tax.

Authority in Partnership Agreement to request partner-specific information, and obligation to 
provide information. May include confidential information (e.g. tax returns).

Ability to pay tax from partnership accounts, or to call capital or loans to pay the tax (and 
penalties for failure to contribute).

Allocation of the tax burden among the partners.

Indemnification and clawback from prior partners.
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Impact on Other Agreements

Disclosure documents
Loan Documents. Lenders likely will desire
covenant to make election or to make push 
out election.
Purchase and Sale Agreements.
 Additional diligence.
 Additional representations about

partnership level taxes.
 Covenants and indemnification

addressing pre-closing tax liability 
imposed on the Partnership or Buyer.

 Covenants to make push out election.
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Contribution Agreements – same issues.
Redemption and Dissolution Agreements –
same issues.
 If partnership liquidates, consider

provision appointing PR for audits
occurring post-termination and
procedures for push out election.
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