
Overturning Roe v. Wade: Impact on Employee 
Benefit Plans and Next Steps for Plan Sponsors 
and Administrators

Today’s faculty features:

1pm Eastern    |    12pm Central   |   11am Mountain    |    10am Pacific

The audio portion of the conference may be accessed via the telephone or by using your computer's 

speakers. Please refer to the instructions emailed to registrants for additional information.  If you 

have any questions, please contact Customer Service at 1-800-926-7926 ext. 1.

WEDNESDAY, SEPTEMBER 7, 2022

Presenting a live 90-minute webinar with interactive Q&A

Alden J. Bianchi, Member / Chair, Employee Benefits & Executive Compensation Practice,

Mintz Levin Cohn Ferris Glovsky & Popeo, Boston

Tiffany D. Downs, Partner, FordHarrison LLP, Atlanta

Roberta Casper Watson, Partner, The Wagner Law Group, Boston



Tips for Optimal Quality

Sound Quality

If you are listening via your computer speakers, please note that the quality 

of your sound will vary depending on the speed and quality of your internet 

connection.

If the sound quality is not satisfactory, you may listen via the phone: dial 

1-877-447-0294 and enter your Conference ID and PIN when prompted. 

Otherwise, please send us a chat or e-mail sound@straffordpub.com immediately 

so we can address the problem.

If you dialed in and have any difficulties during the call, press *0 for assistance.

Viewing Quality

To maximize your screen, press the ‘Full Screen’ symbol located on the bottom 

right of the slides. To exit full screen, press the Esc button.

FOR LIVE EVENT ONLY



Continuing Education Credits

In order for us to process your continuing education credit, you must confirm your 

participation in this webinar by completing and submitting the Attendance 

Affirmation/Evaluation after the webinar. 

A link to the Attendance Affirmation/Evaluation will be in the thank you email 

that you will receive immediately following the program.

For additional information about continuing education, call us at 1-800-926-7926 

ext. 2.

FOR LIVE EVENT ONLY



Program Materials

If you have not printed the conference materials for this program, please complete 

the following steps:

• Click on the link to the PDF of the slides for today’s program, which is located to 

the right of the slides, just above the Q&A box.

• The PDF will open a separate tab/window.  Print the slides by clicking on the 

printer icon.

Recording our programs is not permitted. However, today's participants can order 

a recorded version of this event at a special attendee price. Please call Customer 

Service at 800-926-7926 ext.1 or visit Strafford’s website 

at www.straffordpub.com.

FOR LIVE EVENT ONLY

http://www.straffordpub.com/


Strafford Webinars

Overturning Roe v. Wade: Impact on Employee 
Benefit Plans and Next Steps for Plan Sponsors and 

Administrators

Wednesday, September 7, 2022

Alden J. Bianchi, Mintz, Boston, Massachusetts

Tiffany D. Downs, FordHarrison LLP, Atlanta, Georgia

Roberta Casper Watson, The Wagner Law Group, Tampa, Florida

5



Dobbs v. Jackson Women’s Health Organization

• Dobbs v. Jackson Women’s Health Organization (June 24, 2022): 
Supreme Court reverses Roe v. Wade, 93 S. Ct. 705 (1973), and 
Planned Parenthood v. Casey, 112 S. Ct. 2791 

• The Court overturned nearly 50 years of precedent on broad grounds 
leaving the regulation of abortion and related services to the States

• The case broadly impacts the rights of women to make decisions and 
seek medical treatment respecting their reproductive health
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Dobbs v. Jackson Women’s Health Organization (cont’d)

• Dobbs examined Mississippi’s Gestational Age Act, which provides that “[e]xcept 
in a medical emergency or in the case of a severe fetal abnormality, a person shall 
not intentionally or knowingly perform . . . or induce an abortion of an unborn 
human being if the probable gestational age of the unborn human being has 
been determined to be greater than fifteen (15) weeks”

• The Court’s majority held that Roe and Casey were wrongly decided as the 
Constitution nowhere confers a right to abortion. Specifically, in overturning 
long-standing precedent, the majority held that the Constitution makes no 
express reference to a right to obtain an abortion, and it was also unwilling to find 
such a right in any of the First, Fourth, Fifth, Ninth, or Fourteenth Amendments, 
on which the right to abortion was previously anchored.

• The crux of the decision is a simple, stark determination: The right to an abortion 
is not a fundamental right protected by the U.S. Constitution
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The Post-Dobbs Landscape 

• 26 states will or will likely ban abortion
• Trigger laws – laws banning abortion that went into effect immediately or will 

soon go into effect as a result of Dobbs. 
• AR, ID, KY, LA, MS, MO, ND, OK, SD, TN, TX, UT, WY

• Pre-Roe ban – Laws enacted prior to 1973 that are still on the books.
• AL, AZ, AR, MI, MS, OK, TX, WV, WI

• Bans enacted after Roe (were typically enjoined by court order).
• Near total ban – AL, AR, LA, OK, UT

• 6 to 8-week bans – GA, ID, IA, KY, LA, MS, MO, ND, OH, OK, SC, TN, TX

• Other state action (e.g., statutes authorizing private civil enforcement)
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Areas of Employer Concern

Coverage of Abortion
Procedures

Abortion-Related Travel 
Benefits

Medical Abortion and 
Telehealth Services

While the extent to which 
employers can leverage group 
health plan design in support 
of their employees’ 
reproductive rights generally 
depends on the manner in 
which the employer health 
plans are funded (fully-insured
vs. self funded), in practice 
there may be little difference 

Dobbs impacts whether and 
how an employer offers 
abortion coverage and 
reimburses travel costs under 
employer-sponsored group 
health plans 

So-called “medical abortion” is 
an abortion that is completed 
using a combination of 
prescription medications
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Coverage of Abortion Procedures—Funding

Fully-insured Group Health Plans Self-funded Group Health Plans

Fully-insured group health plans, which are 
subject to state laws regulating insurance, will 
not be able to reimburse the cost of procuring an 
abortion under a contract of health insurance 
issued by a carrier licensed in a state that bans 
the procedure. Nor, one supposes, would such a 
contract permit the reimbursement of travel 
costs associated with procuring an abortion in 
another jurisdiction that permits it

Self-funded group health plans are not subject to 
state laws due to ERISA’s preemptive 
force. These plans are free to reimburse the cost 
of procuring an abortion in a state in which 
abortion is otherwise illegal along with the costs 
of travel to a jurisdiction in which abortion legal
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The Role of ERISA Preemption

• The ERISA preemption provision is “one of the broadest preemption 
clauses ever enacted by Congress.” PM Group Life Ins. v. Western 
Growers Assur. Trust, 953 F.2d 543, 545 (9th Cir. 1992) (quoting Evans 
v. Safeco Life Ins. Co., 916 F.2d 1437, 1439 (9th Cir. 1990))

• ERISA makes the regulation of employee benefit plans principally a 
matter of Federal concern by preempting, or rendering inoperative, 
state laws that “relate to” employee benefit plans.

• “State laws” include not only state statutes, regulations, and common 
law, but also the laws of any state administrative agency or political 
subdivision.
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ERISA Preemption 101

• The contours of ERISA preemption have expanded and contracted 
over time

• With the Supreme Court’s decision in New York State Conference of 
Blue Cross & Blue Shield Plans v. Travelers Ins. Co., 514 U.S. 645 
(1995), the categories of state laws that are preempted are those that
• Mandate employee benefit structures or their administration, 

• Bind employers or plan administrators to particular choices or preclude 
uniform administrative, or 

• Provide alternative enforcement mechanisms to ERISA's civil enforcement 
provisions.
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Laws Not Preempted by ERISA

The Insurance Saving Clause Criminal Law Preemption Clause

• ERISA saves state laws regulating insurance, 
banking, and securities

• Under the “insurance saving” clause, states 
can regulate the terms and conditions of 
contracts of group health insurance issued by 
a licensed carrier

• Under the “deemer clause,” states are barred 
from treating self-funded plans as insurance, 
despite that these plans bear insurance risk

• Under criminal law preemption clause, ERISA 
does not preempt “any generally 
applicable criminal law of a State” (emphasis 
added)

• A criminal law is not generally applicable, 
however, if the law is directed at employee 
benefit plans

• In contrast, criminal laws that apply to general 
criminal conduct such as larceny and 
embezzlement would fall under the exception
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Criminal Law Preemption

• What might distinguish a state criminal law of general applicability 
from one that is not is not conceptually difficult. 

• See e.g., Trustees of Sheet Metal Workers' Int'l Ass'n Prod. Workers' 
Welfare Fund v. Aberdeen Blower & Sheet Metal Workers, Inc., 559 F. 
Supp. 561, 563 (E.D.N.Y. 1983), which put it this way:

[B]y limiting the exclusion from preemption to only those criminal 
laws of “general” applicability, Congress manifested a purpose to 
supersede criminal laws directed specifically at employee benefit 
plans
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Criminal Law Preemption (cont’d)

• A Ninth Circuit case, Aloha Airlines, Inc. v. Ahue, 12 F.3d 1498, 1506 (9th Cir. 
1993), is in accord. At issue there was Hawaii’s wage deduction law, which 
made it unlawful to deduct employer-required medical examination 
fees. The Ninth Circuit held that the law in question was not directed at 
general criminal conduct (such as larceny or embezzlement); rather it 
impermissibly targeted ERISA-governed benefit plans, and was as a result 
preempted

• The Department of Labor reached a similar conclusion in its Advisory 
Opinion 84-18A (Apr. 19, 1984) involving a Puerto Rico law that, among 
other things, prohibited specified conduct by employers in their capacity as 
providers of benefits, which the Department concluded was not a generally 
applicable criminal law
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Criminal Law Preemption (cont’d)

• Based on this precedent, it appears that a state law targeting group 
health plans that aid and abet violations of a state law barring 
abortion would appear to be preempted, because it would not qualify 
as “generally applicable”

• This is especially true where the law is specifically directed towards 
the conduct of the employer or its executives in their capacity as 
corporate officers

• The central purpose of the ERISA preemption provision is, after all, to 
prevent state laws from dictating plan terms
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Abortion-Related Travel Benefits

• The Internal Revenue Code permits employers to provide coverage for 
“medical care” on a tax-free basis.  
o “Medical care,” including certain transportation and lodging expenses.

• Reasonable transportation costs may be covered on a tax-free basis if transportation is 
primarily for and essential to medical care.

• Lodging expenses are reimbursable only if: (1) the expenses are incurred primarily for 
and essential to medical care; (2) the medical care is provided by a physician in a licensed 
hospital (or in a medical care facility related to, or the equivalent of, a licensed hospital); 
and (3) there is no significant element of personal pleasure, recreation, or vacation. 

• Coverage for lodging expenses is subject to a limit of up to $50 per night per individual.

o Travel benefits that do not qualify as medical care under the Code generally 
must be treated as taxable income
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Option for Providing Travel Benefits

Health Reimbursement 
Arrangement

Excepted Benefit HRA (“EBHRA”) Individual Coverage HRA (“ICHRA”)

• HRAs are employer-paid, self-
funded group health plans, the 
assets of which can be uses to 
pay for unreimbursed medical 
expenses, among other things

• Employers that sponsor a fully 
insured group health plan are 
free (subject to the carrier’s 
underwriting rules) to add an 
integrated, self-funded HRA

• The result is a “split-funded” 
arrangement

• Employers offering an EBHRA to 
their employees must offer the 
benefit alongside employer-
sponsored group health 
insurance

• EBHRAs must be made available 
to all similarly situated 
employees under the same 
terms and conditions.  Annual 
employer contributions to 
EBHRAs are capped at $1,800, 
indexed. For 2023, the cap will 
rise to $1,950. 

• Employers that do not offer 
certain employees group health 
plan coverage can also consider 
offering those employees an 
individual coverage HRA 
(“ICHRA”)

• A host of rules apply to ICHRAs, 
including that any ICHRA 
participants will need to be 
enrolled in individual coverage 
(marketplace or otherwise)
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Option for Providing Travel Benefits (cont’d)

Health FSAs Excepted Benefit EAPs Health Savings Accounts

A health FSA is a type of tax-
advantaged account or 
arrangement that can be used to 
pay for unreimbursed medical 
expenses as defined under Code 
Section 213(d)
Employee contributions to health 
FSAs are capped annually. For 
2022, the annual contribution limit 
is $2,850, which is up from $2,750 
in the prior year

Departments of Labor, Health and 
Human Services, and Treasury 
addressed this concern in a 2015 
final regulation, which established 
excepted benefit EAPs. To qualify as 
an excepted benefit EAP, the EAP 
must among other things not 
provide for substantial medical 
benefits

An HSA is a tax-advantaged account 
created for or by individuals 
covered under high-deductible 
health plans (HDHPs) to set aside 
funds to pay for certain medical 
expenses. They are mere funding 
vehicles. Thus, an individual may 
use HSA funds to pay for abortion 
and abortion-related services on a 
tax favored basis, unless the 
expense is for an illegal operation 
or treatment
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Employer Options

• Decline to Cover any Abortion Care
• Cover Abortion Care only when medically necessary or  appropriate

• Save life or health of mother, including ectopic pregnancy
• Possibly include rape or incest
• Possibly include fetal issues

• Cover Abortion Care Where Legal
• Have Plan Cover all Abortion Care

• But deductibility may be limited to places where it is legal
• Include Travel, where necessary, with coverage options
• Include Travel for care in addition to abortion care
• Cover Travel for any purpose, medical or not
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Structural Option Pros and Cons

• Cover under regular group health plan 

• Helps to preserve ERISA preemption of state laws

• Not clear whether state criminal laws survive

• Analysis not clear vis-à-vis state private attorney general laws 

• Permits full compliance with ACA requirements

• Prohibition of dollar caps on essential benefits Preventive care 
must be covered without cost sharing

• Permits full compliance with COBRA, ERISA and other health plan 
requirements
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Structural Option Pros and Cons (cont’d)

• Cover under regular group health plan, cont. 

• Has built-in administrative structure if TPA will administer it

• State insurance laws limit options for insured plan

• Can only cover individuals otherwise participating in the regular 
plan

• Need to make sure that MHPAEA coordination works

• Must comply with HDHP rules for HSA-eligible individuals 

• Might be vulnerable to aiding and abetting charge
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Structural Option Pros and Cons (cont’d)

• Cover under separate plan paired with ACA-compliant plan

• Must be limited to individuals covered by employer’s plan or spouse’s 
employer’s plan

• Must administer limitation

• Must arrange separate administrative structure

• Must separately arrange compliance with ERISA, COBRA, and other applicable 
laws

• ERISA preemption should still apply if self-funded

• More vulnerable to aiding and abetting charge
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Structural Option Pros and Cons (cont’d)

• Cover as separate benefit

• Employer might establish entirely separate program to provide 
benefit, such as travel benefit

• Has the advantage of being able to be provided to all employees 
and their dependents, regardless of their health plan choices

• However, it is likely still a group health plan subject to ACA 
requirements, but virtually impossible to comply

• Still subject to ERISA, COBRA and some other rules

• Still vulnerable to aiding and abetting
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Structural Option Pros and Cons (cont’d)

• Provide separate travel benefit not necessarily limited to medical 
expenses

• Might limit aiding and abetting vulnerability if broad enough

• But no ERISA preemption defense

• Would not be excludible from recipient’s income

• Not a group health plan

• Individuals with HSAs cannot have “other coverage” until HDHP 
deductible is met, so travel benefit for those individuals must be 
subject to HDHP’s deductible
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Employer Exposure for Aiding and Abetting

• At issue here is the question of the extra-territorial application of 
state law

• Under what circumstances may a state that bans abortion apply its 
civil or criminal law to citizens procuring abortions in other states 
lacking such bans? And what exposure might an employer face for 
facilitating out-of-state abortions through travel reimbursement 
programs that run afoul of such bans?

• U.S. Citizens who live in states that ban gambling or marijuana 
routinely make their way to Nevada and Colorado, respectively 
without fear of legal liability—so what is the problem?
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Aiding and Abetting (cont’d)

• Justice Kavanaugh expressed the view that there is a right to travel, 
but provided no support for his conclusion

• See Bigelow v. Virginia, in which the Supreme Court held that Virginia 
could not prevent its residents from traveling to New York to obtain 
an abortion

• Despite this precedent, the extraterritorial application of state law is a 
fairly undeveloped legal area, see, David S. Cohen, Greer Donley & 
Rachel Rebouché, The New Abortion Battleground (the paper is 
currently in draft. It will be published in the Columbia Law Review)
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Sources of Law

“Right to Travel” Dormant Commerce 
Clause

Full Faith and Credit 
Clause

Due Process Clause

The right to travel 
encompasses three 
separate rights: the right 
of a citizen to move freely 
between states, rights 
embedded in the 
Privileges and Immunities 
clause, and the right of 
new arrivals to a state, 
who then establish 
citizenship, to enjoy the 
same rights and benefits 
as other state citizens

There is no actual 
“Dormant Commerce 
Clause” in the 
Constitution. Rather, the 
restrictions on state 
action regulating 
commerce have been 
inferred by the Supreme 
Court from the 
Commerce Clause in the 
Constitution

The “Full Faith and Credit 
Clause” requires states to 
recognize and accept 
other states’ public 
records, judicial 
proceedings, and 
legislative acts. It ensures 
that court decisions in 
one state will be honored 
in other states

Although the Due Process 
Clause is oft-cited as a 
likely basis for prohibiting 
the extraterritorial 
application of state 
abortion laws, no clear 
legal consensus currently 
exists in support of this 
claim
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Travel Benefit Design Issues

• Will travel expenses be covered only if the participant is unable to obtain 
services within their state of residence due to state law restrictions?

• Will travel expenses be covered only if the participant is unable to obtain 
services within X-mile radius of their residence?

• Will travel coverage for certain categories of services, such as routine 
diagnostic testing that is generally available in the state of residence, be 
excluded?

• Must travel occur within a reasonable time before and after the date of the 
underlying medical service?

• Will travel benefits be subject to an annual or lifetime dollar cap?  

• Will precertification be required
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States’ Responses to Dobbs – Navigating the 
Landscape

https://states.guttmacher.org/policies/
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States’ Responses to Dobbs

• The states laws can be divided into four categories: total ban on 
abortions, restrictions of abortion rights, and protective of abortion 
rights.

• Total Ban – 11 states prohibit all forms of abortion or very limited 
exceptions

• Restrictive ban – 15 states have laws that restrict abortions

• Protective measures – 22 states and DC have laws that allow 
abortions
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States’ Responses to Dobbs

• Restrictive Response
• Trigger laws - bans that were triggered upon the issuance of the Dobbs ruling or some period of time after the ruling

• Other states have proposed or enacted new laws to eliminate or restrict access
• August 5, 2022, Indiana passed law restricting access to abortion coverage, which has been challenged

• Types of bans:
• Total bans - prohibit abortions in most circumstances with few exceptions:

• Arkansas, Mississippi, Missouri, Oklahoma and South Dakota

• Some exceptions - save the life of the mother or incest or rape, if reported to law enforcement

• Gestational bans – prohibit abortions after a certain time period
• Georgia and South Carolina – 6 weeks

• Arizona, Florida, Iowa, and New Jersey – 12 weeks

• Other bans - banning particular abortion methods, restricting telehealth for medication abortions, regulating abortion providers and 
clinics, restricting insurance coverage, mandating counseling and waiting periods.

• Legal challenges to the bans and restrictions – there have been lawsuits filed in Georgia, Florida, Idaho, Texas, Arizona, 
Louisiana, Oklahoma, North Dakota, and South Carolina.
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States’ Responses to Dobbs

• Protective Response
• Several states already had laws allowing abortions and other states expanded 

existing laws to provide access or expand access to abortions

• Nevada Governor signed executive order, expanding reproductive rights by 
prohibiting state employees from partaking in investigations against people 
seeking reproductive health services, outlawing disciplinary action against 
abortion providers, and refusing to assist with other states’ extradition 
requests

• Kansas voters rejected a proposed state constitutional amendment that 
would have made abortion illegal in the state
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States’ Responses to Dobbs

• Protective Response
• Expand Medicaid coverage for abortions

• Passed in California, Oregon, and Maryland

• Expand abortion coverage in private health insurance plans 

• Improve access to medication abortion

• Expand access to abortion training

• Prohibit interference in medical care and decision-making
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States’ Responses to Dobbs

• California’s Protective Response

• Provided additional funding to providers delivering reproductive health care services

• Codified a resident’s right to obtain an abortion prior to viability

• Gov. Newsom issued an executive order, restricting California agencies from disclosing 
information relating to persons or entities that provide, secure, or receive support for 
reproductive health care services legally performed in California

• Californians will have the opportunity to vote in the fall of 2022 on amending the state 
constitution to permanently protect reproductive rights, including abortion and contraception

• Abortion and abortion-related services must be included as covered benefits in health insurance 
policies issued in California 

• Effective January 1, 2023, insurers: 
• will be required to cover all abortion services without imposing a deductible, coinsurance, copayment, or any 

other cost-sharing requirement, and
• may not impose any utilization management, utilization review, prior authorization, annual or lifetime limits 

on outpatient abortion services.
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Executive Branch’s Response to Dobbs

• On July 8 and August 3, President Biden issued Executive Orders, 
directing Department of HHS to:
• Provide access to reproductive health care, including abortions and 

contraception

• Protect access to medication abortions

• Ensure emergency medical care

• Defend the right to travel

• Issue guidance to retail pharmacies

• Protect patient privacy under HIPAA

• Preclude illegal use and sharing of sensitive data
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Executive Branch’s Response to Dobbs

• US Department of HHS has issued:
• Guidance affirming Emergency Medical Treatment and Labor Act (EMTALA) 

requirements
• Guidance to U.S. retail pharmacies to remind them of their obligations under federal 

civil rights laws to ensure access to comprehensive reproductive health care services.  
• The guidance makes clear that as recipients of federal financial assistance, pharmacies are 

prohibited under law from discriminating on the basis of race, color, national origin, sex, age, 
and disability in their programs and activities, which includes supplying medications; making 
determinations regarding the suitability of a prescribed medication for a patient; and advising 
patients about medications and how to take them. 

• Proposed rule to strengthen nondiscrimination in health care by implementing 
Section 1557 of the Affordable Care Act and affirm protections consistent with 
President Biden’s executive orders on nondiscrimination based on sexual orientation 
and gender identity

• HHS Secretary Becerra sent a letter to providers, making clear that federal law 
preempts state law restricting access to abortion in emergency situations

• HHS launched a website – ReproductiveRights.gov - that provides resources
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Executive Branch’s Response to Dobbs

• Protect Private Information:
• Federal Trade Commission (“FTC”) committed to fully enforcing the law 

against illegal use and sharing of highly sensitive data, including location and 
health information contained in fertility and period tracking consumer data. 

• HHS issued guidance to address how the HIPAA Privacy Rule protects the 
privacy of individuals’ protected health information, including information 
related to reproductive health care. 
• HHS’ guidance was intended to ensure doctors and other medical providers and health 

plans know that, with limited exceptions, they are not required – and in many cases, are 
not permitted – to disclose patients’ private information, including to law enforcement.

• HHS also issued a how-to guide for consumers on steps they can take to make sure 
they’re protecting their personal data on mobile apps.
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Executive Branch’s Response to Dobbs

• U.S. Department of Justice (“DOJ”) launched a reproductive rights task force to 
monitor and evaluate state and local actions that infringe on federal protections 
relating to the provision or pursuit of reproductive care, impair women’s ability to 
seek reproductive care where it’s legal, impair individuals’ ability to inform and 
counsel each other about the reproductive care that is available in other states, 
ban medication abortion, or impose criminal or civil liability on federal employees 
who provide legal reproductive health services.

• DOJ sued the state of Idaho in federal court to ensure patients who go to a 
hospital during a medical emergency can receive abortion care based on the 
Emergency Medical Treatment and Labor Act (“EMTALA”), which the DOJ argued 
preempted Idaho’s abortion ban when an abortion is necessary to stabilize treat-
ment during an emergency

• On August 24, a federal court judge issued a preliminary injunction, enjoining the 
state of Idaho from enforcing Idaho Code section 18-622 to the extent that the 
statute conflicts with EMTALA-mandated care 
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Legislative Branch’s Response to Dobbs

• The Ensuring Access to Abortion Act - passed in the U.S. House -
includes protections for medication abortions, on the grounds that 
abortion pills have been approved by the Food and Drug Adminis-
tration and banning them would interfere with interstate commerce.
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Navigating responses to States’ legislation

• Determine in which states the plan sponsor/employer has operations 
and employees

• Determine permissible coverage and restrictions in those states

• Determine if services will be provided in network or out-of-network, 
in-person or telehealth

• Determine status of state laws

• Determine if travel expenses will be provided

• Evaluate potential liabilities to employer and employee

• Mitigation of the liabilities
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Mitigating Risk

• Provide medical travel benefits as covered benefits under a group health plan or as a 
reimbursable expense from a health reimbursement account to preserve the possibility of an 
ERISA preemption defense

• Adopt a broad-based, taxable, generic travel benefit policy up to a desired limit (which does not 
require substantiation of employee expenses)

• Evaluate offering travel benefits using an EAP or other arrangement administered by a third party 
that reports only high-level summary data to the plan sponsor and preserves an ERISA 
preemption defense

• Explore and purchase if necessary insurance policies that will cover the defense (including 
damages, fines or penalties) associated with any criminal or civil claims brought against the 
corporation or its officers, directors and plan sponsors that adopt a travel plan

• Examine applicable and existing bylaws and indemnification rights and obligations available to 
corporate officers and directors who may be targeted for participating in adopting or 
administering any of these benefits and determine whether adjustments need to be made to 
provide for protection
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Disclaimer

• U.S. tax advice included this presentation is neither intended nor 
written to be used, and cannot be used, for the purpose of avoiding 
penalties that may be imposed under the Internal Revenue Code or 
applicable state or local tax law provisions.

• These slides are for educational purposes only and are not intended, 
and should not be relied upon, as tax or legal advice. 

• Recipients of this document should seek advice based on their 
particular circumstances from an independent tax advisor or legal 
counsel.
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