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Tips for Optimal Quality

Sound Quality

If you are listening via your computer speakers, please note that the quality 

of your sound will vary depending on the speed and quality of your internet 

connection.

If the sound quality is not satisfactory, you may listen via the phone: dial 

1-866-927-5568 and enter your PIN when prompted. Otherwise, please 

send us a chat or e-mail sound@straffordpub.com immediately so we can address 

the problem.

If you dialed in and have any difficulties during the call, press *0 for assistance.

Viewing Quality

To maximize your screen, press the F11 key on your keyboard. To exit full screen, 

press the F11 key again.
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In order for us to process your continuing education credit, you must confirm your 

participation in this webinar by completing and submitting the Attendance 

Affirmation/Evaluation after the webinar. 
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that you will receive immediately following the program.

For additional information about continuing education, call us at 1-800-926-7926 
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• Double click on the PDF and a separate page will open.  
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Opioid Litigation: Overview 
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The Opioid Lawsuits
Three Main Defendant Groups

� Manufacturers: Manufacturers sued by state and local governments for 
allegedly deceptively marketing prescription opioids as safe and effective 
for chronic, long-term pain. 

� Wholesale Distributors: Distributors purchase prescriptions 
pharmaceuticals from manufacturers and sell them to pharmacies and 
hospitals. Alleged to have failed to identify, report, and halt shipment of 
“suspicious orders” of prescription opioids.  

� Pharmacies and Retailers: Pharmacies and retailers alleged to have 
insufficient safeguards against diversion of prescription opioids into other 
than legitimate channels. 
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Who are the plaintiffs?
And what are they seeking?

� States: 55 State AG cases against certain defendants

� Counties/ Cities: Costs of medical care, treatment, law 
enforcement and public safety related to opioid-related 
addiction/overdose/death

� Unions

� Hospitals

� Native American Tribes

� Individuals (~2% of all cases)
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Opioid Litigation: Overview

Remedies sought by plaintiffs include: 

• Damages 

• Costs of abating nuisance

• Treatment, recovery, and educational programs

• Statutory damages 

• Injunctive relief

• Punitive damages
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Opioid Litigation: Making 
Headlines
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Opioid Litigation: Making 
Headlines
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Federal MDL (N.D. Ohio)

Judge Dan A. Polster:

“We don’t need briefs and we 
don’t need trials...None of 
those are going to solve [the 
crisis] we’ve got.”

Compare: January 2018
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Compare With: January 2019
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Federal MDL (N.D. Ohio)



Federal MDL Litigation:
Often the “face” of the issue
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Federal MDL Litigation
Recent updates and what’s next

� Denial of motions to dismiss (Dec. 19, 2018)

� Judge Polster allowed most of bellwether plaintiffs’ claims to go 
forward (Explained on next screen)

� Timelines for “Track One” Cases
� March 25, 2019: Plaintiffs’ expert reports

� May 10, 2019: Defendants’ expert reports

� September 5, 2019: Hearing on Daubert and dispositive motions.

� First trial set for October 21, 2019
� Claims of Cuyahoga and Summit Counties 

� Other Bellwether cases planned to follow
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Opioid Litigation: Overview

Legal defenses include:

� No causation

� No private right of action under federal or state 
Controlled Substance Acts

� Statute of limitations

� No duty owed to plaintiffs; no breach of duty

� No misrepresentation

� Nuisance is not applicable theory of liability

� No standing: no enterprise; no racketeering activity

� Preemption 
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Claims Remaining Post-MTD

• RICO

• Ohio Corrupt Practices Act

• Statutory Nuisance

• Common Law Nuisance

• Negligence

• Fraud

• Unjust Enrichment

• Civil Conspiracy

• Injury Through Criminal Acts
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How Many State Cases?

� 300+ cases pending in state courts

� Trials currently scheduled in more than a dozen different 
state litigations beginning in late 2019 through 2021. E.g.:
• State of Montana – January 2020

• State of Oregon – June 2020

• State of Delaware – October 2020
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Recent State Liability Rulings

City of New Haven v. Purdue Pharma (January 8, 2019)

� Link between the manufacture of opioids and P’s alleged damages is too 
remote

� Any determination of liability would rely on improper “causation by 
conjecture” and “junk justice” 

W.V. v. Crab Orchard Pharmacy (March 8, 2019)

� Failure to state a claim for injunctive relief – lack of causation

� Pharmacy did not have control over physicians’ prescriptions (public 
nuisance)

� The courts “are vested with the authority to interpret the law; we possess 
neither the expertise nor the prerogative to make policy judgments” 20



Recent State Liability Rulings

State of Delaware v. Purdue Pharma (Feb. 4, 2019)
� Manufacturers: Claims of fraudulent marketing allowed to proceed.  No 

preemption by following FDA’s rules.

� Distributors: Claims alleging failure to prevent diversion may proceed. State can 
recover damages for citizens’ injuries. 

� Conspiracy: Common, parallel conduct, such as attending conferences, 
insufficient to plead civil conspiracy claims; claims dismissed. 

� Pharmacies: Prescription sales governed by pharmacy regulatory scheme, 
precluding negligence actions; no other allegations state cause of action; claims 
dismissed.

� Nuisance: No interference with public right, no control over instrumentality, no 
nuisance for product-based harms; claims dismissed. 
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Insurance Coverage Issues
What types of policies?

Potentially Applicable 
Policies

� General Liability Policies

� Media/Tech Policies

� D&O Policies

� Medical device/ 
professional policies

� Bermuda Form
22



Insurance Coverage Issues
What is in a GL policy?

General Liability Policies

CGL policies typically cover all sums that the insured 
becomes legally obligated to pay as damages because of 

bodily injury caused by an occurrence.
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Do gov. claims seek damages
“because of  bodily injury”?

CGL policies 

typically cover 

damages 

“because of 

‘bodily injury,’” 

as in the 

following 

excerpt from 

the ISO primary 

GL policy.  
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NO DUTY TO DEFEND

Cincinnati Ins. Co. v. 

Richie Enterprises, 2014 

WL 3513211 (W.D. Ky. 

2014) 

Do gov. claims seek damages
“because of  bodily injury”?

DUTY TO  DEFEND

Cincinnati Ins. 
Co. v. H.D. Smith, 
LLC, 829 F.3d 771 
(7th Cir. 2016) 

Compare the Cincinnatis:

25



Do gov. claims seek damages
“because of  bodily injury”?

Other decisions where courts have said “yes” include:

� Government suits against gun manufacturers: E.g., SIG Arms, Inc. v. Employers 
Ins. of Wausau, 122 F. Supp. 2d 255 (D.N.H. 2000) (insurer must defend gun 
manufacturer against governmental suits claiming costs of services due to 
guns); Scottsdale Ins. Co. v. Nat’l Shooting Sports Found., 226 F.3d 642 (5th 
Cir. 2000) (rejecting contention that “that the plaintiff seeking damages be the 
one who suffered the bodily injury”).

� Government suits against lead-paint manufacturer: E.g., Sherwin-Williams Co. 
v. Certain Underwriters at Lloyd's London, 813 F. Supp. 576 (N.D. Ohio 1993) 
(insurers must defend paint manufacturer in suits brought by cities alleging that 
the manufacturer must pay for residents’ claims against the cities).
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Do the claims present an 
“occurrence”? 

Coverage applies to bodily injury “caused by an 
‘occurrence.’”
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Compare:
• Liberty Mutual v. JM Smith Corp, 602 Fed. Appx. 115 (4th Cir. 2015)

• "No defendant, and certainly not the insured, has been accused of providing prescription 

drugs to any person or entity knowing it was enabling an abuser. At most, there was a risk 

that some of the drugs might end up in an abuser's hands.“

• Travelers Property Cas. Co. of America v. Actavis, 16 Cal. App. 5th 1026 

(2017)

• “[U]nder California law ‘the term “accident” does not apply where an intentional act resulted 

in unintended harm.’”

• But see Liberty Surplus Ins. Corp. v. Ledesma & Meyer Constr. Co., 418 P.3d 400 

(Cal. 2018), as modified (July 25, 2018) (subsequent California Supreme Court 

decision reversing interpretation of occurrence in favor of pro-coverage outcome). 

• Other ground for no-coverage holding was products exclusions in the policies at issue.

Do the claims present an 
“occurrence”? 
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Are remedies sought in the opioid 
claims covered "as damages"?

Policies cover amounts insured obligated to pay “as damages” 

• Courts have interpreted "damages" in CGL policies to include not only 
monetary damages, but also remedial and injunctive relief and medical 
monitoring.

• See, e.g., AIU Ins. Co. v. Superior Court, 51 Cal. 3d 807 (1990) 
(environmental remediation constitutes covered damages); Baughman v. 
U.S. Liab. Ins. Co., 662 F. Supp. 2d 386 (D.N.J. 2009) (medical 
monitoring costs covered). 
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Courts have interpreted such exclusions to preclude coverage only for 
injury that the insured subjectively intended or foresaw as practically certain 
to be a result of its conduct.

Are the opioid claims excluded under 
"expected/intended" exclusions or prior 

knowledge defenses?
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Insurance Coverage Issues

Products-completed operations hazard exclusion

Are the opioid claims covered if the policies 
contain products/completed operations 

exclusions?
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Insurance Coverage Issues

Definition of Products-completed operations hazard 
exclusion

Are the opioid claims covered if the policies 
contain products/completed operations 

exclusions? (cont.)
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Insurance Coverage Issues

• Travelers v. Anda, Inc., 658 Fed. Appx. 955 (11th Cir. 2016) ()

• Travelers Property Cas. Co. of America v. Actavis, 16 Cal. App. 5th 1026 (2017) ()

• Compare: Taurus Holdings, Inc. v. US Fidelity & Guaranty Co., 913 So.2d 528 (Fla. 
2005) (: court held products-completed operations exclusion barred coverage for 
municipalities suits against gun manufacturer seeking compensation for expenses 
incurred for, among other things, police protection, hospital costs, emergency 
medical services, and prosecution of violent crimes involving the use of handguns.)

Are the opioid claims covered if the policies 
contain products/completed operations 

exclusions? (cont.)
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Insurance Coverage Issues

Practical Considerations

� Notice

� Cooperation 

� Confidentiality agreements

� Opioid-related exclusions
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