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COMMON 
CLAIMS 

Pressure Sores

Severe Malnutrition/Dehydration 

Falls

Improper Medication 

Elopement 

Abuse 
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Admissibility of Medical 
Records and Bills
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Documents From The Medical Record

• Presuit Record v Litigation Record 

• Request and ask for the entire record

• Pressure ulcer case

⎻Wound care notes

⎻ Treatment records

⎻Braden scores

⎻Care plans

⎻Any unavoidability documentation

⎻MDS assessments - inconsistencies
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Documents From The Medical Record

• Fall Case

⎻Risk Assessment

⎻Care plans

⎻ Therapy notes/records

⎻Restorative documentation

⎻Nurses notes that speak of any prior falls/near fall incidents

⎻MDS assessments – inconsistencies
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Documents Needed Outside Of The Medical 
Record

• ADL (Activities of Daily Living) Sheets or CNA Charting

⎻EMR: Point Click Care documentation

• 24 Hour Reports

• Policies & Procedures

• Staffing Sheets and/or time punch cards

• Census Reports

• Incident/Accident Reports

• Audit Trail 
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Documents Needed Outside Of The Medical 
Record

• Pressure sore case

⎻ Weekly wound reports

⎻ Wound trends

⎻ Invoices for specialty mattresses

• Fall cases

⎻ Committee meeting minutes

⎻ Interviews or conclusions

⎻ Documents sent to the State Health Dept.

⎻ Staffing/assignment and census

⎻ Floor Plans 
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Admissibility of Medical Records

• Illinois Supreme Court Rule 236: Any writing or record, whether in the form of any 

entry in a book or otherwise, made as a memorandum or record of any act, 

transaction, occurrence, or event, shall be admissible as evidence of the act, 

transaction, occurrence, or event, if made in the regular course of any business, 

and if it was the regular course of the business to make such a memorandum or 

record at the time of such an act, transaction, occurrence, or event or within a 

reasonable time thereafter.

• Medical records are admissible in Illinois courts as long as a sufficient foundation 

is laid to establish that they are business records. LoCoco v. XL Disposal Corp., 

307 Ill. App. 3d 684, 689-690 ( 1999)
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Rule 803. Exceptions to the Rule Against 
Hearsay

4) Statement Made for Medical Diagnosis or Treatment. A statement 

that:

a) is made for — and is reasonably pertinent to — medical 

diagnosis or treatment; and

b) describes medical history; past or present symptoms or 

sensations; their inception; or their general cause.
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Establishing Foundation For Admission Of 
Medical Records

• It is not necessary that the author or creator of the record testify or 

be cross-examined about the contents of the record. Lecroy v. 

Miller, 272 Ill. App. 3d 925, 935-936 (1995).

• A custodian or any person familiar with the business and its mode of 

operation may provide testimony establishing the foundational 

requirements of a business record. In re Marriage of Fields, 283 Ill. 

App. 3d 894, 905 (1996).
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Diagnoses & Opinions Contained In Medical 
Records

• Because of their inherent reliability and trustworthiness, diagnoses and 

opinions contained in medical records are admissible and should be 

published to the jury.

• Medical records may be excluded if they are not relevant or are too 

complex for the jury to understand on its own. Troyan v. Reyes, 367 Ill. 

App. 3d 729, 736 (3rd. Dist. 2005) (finding the trial court properly 

excluded radiology reports that contained complicated medical 

terminology).
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Foundational Requirements For Admission Of 
Medical Bills

1. Plaintiff incurred the bills because of injuries caused by the 

Defendant’s negligence

2. Plaintiff has paid or become liable to pay the medical bill

3. Charges reasonable for the services provided
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Collateral Source Rule

Under the collateral source rule, benefits received by the injured party 

from a source wholly independent of, and collateral to, the tortfeasor will 

not diminish damages otherwise recoverable from the tortfeasor. Wilson 

v. Hoffman, 131 Ill.2d 308 (1989)
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Collateral Source Rule in Nursing Home 
Litigation

• Payment of medical bills by Medicare or private insurance

• Payment of funeral expenses

• Social Security Disability Insurance Payments

• Life insurance
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What Amount Of Medical Bills Can Be 
Submitted To A Jury?

• Plaintiff can submit to the jury the amount that her health-care 

providers billed for their services rendered even though her 

insurance company did not pay the full amount owed as long as it has 

been established that the charges are reasonable. Arthur v. Catour, 

216 Ill. 2d 72 (2005).

• Regardless of whether a plaintiff has private insurance or is covered 

by the government. Wills v. Foster, 229 Ill. 2d 393, 407 (2008).
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How To Establish Reasonableness?

• A medical bill that has been paid is prima facie reasonable. Flynn v. 
Cusentino, 59 Ill.App.3d 262, 266 (1978).

• Treating Physician

• Expert Witness

• Billing employee of the medical provider

• Signed certification from medical provider 
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Rebutting Reasonableness

• Defendants are free to cross-examine any witnesses that a plaintiff 
might call to establish reasonableness

• The Defendant is free to call its own witnesses to testify that the billed 
amounts do not reflect the reasonable value of the services 
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When Portions Of Medical Bills Are “Written 
Off”

• Defendants may not introduce evidence that the Plaintiff’s bills were 

settled for less than the amount billed because doing so would violate 

the collateral source rule. Wills v. Foster, 229 Ill. 2d 393 (2008).

• The “written off” portion of a medical bills is not admissible unless 

Plaintiff calls a witness “with the requisite knowledge to testify the total 

bills were fair and reasonable.” Klesowitch v. Smith, 2016 IL App (1st) 

150414: 
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What Bills to Introduce?

• Be conservative to avoid loosing credibility on cross

• “But for” the injury at issue medical treatment

• When to have a physician review medical bills line by line

• Billing Experts vs. Medical Experts
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Anchoring Effect

• Developed by Daniel Kahneman and Amos Tversky

• As summarized by Kahneman in Thinking, Fast and Slow: “It occurs 
when people consider a particular value for an unknown quantity 
before estimating that quantity. What happens is one of the most 
reliable and robust results of experimental psychology: the estimates 
stay close to the number that people considered — hence the image of 
an anchor.”
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Anchoring Effect in Action

• Some visitors at the San Francisco Exploratorium were asked the 
following two questions: Is the height of the tallest redwood more 
or less than 1,200 feet? What is your best guess about the height 
of the tallest redwood?

• Other visitors were asked a similar question but instead the 
questions was more or less than 180 feet.

• Mean Estimates were 844 vs. 282 feet
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Anchoring Effect in Nursing Home Litigation

• Consider the amount of medical bills you can safely admit?

• Other special damages?

• Compare the medical bills to the other damage aspects of your 
case?

• Consider intangibles that a Jury may consider

• Better to be prepared to admit even if you do not end up admitting
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Summarizing Medical Bills
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Best Practices for Admissibility of Bills & 
Records

• Step 1: Contact Defendant’s attorney prior to trial to see if they 

will stipulate to admissibility of records and bills (not necessarily 

relatedness) 

• Step 2: Requests to Admit Foundational Requirements

• Step 3: Send separate Medical record and medical bills stipulation 

to keep of the records and bills
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Best Practices for Admissibility of Bills and 
Records

• Step 4: Contact medical providers 

• Step 5: Send Separate Trial Subpoenas to keeper of Medical 

Records and Bills to Appear at Trial 

• Step 6: Motions in Limine

• Step 7: Seek Reimbursement for Costs Associated with 

Establishing Foundational Requirements for Medical Records and 

Bills
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Regulatory Data
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Illinois Department of Public Health Reports

Under Illinois Rule of Evidence 803(8), “records, reports, statements, or 

data compilations, in any form, of public offices or agencies, setting 

forth (a) the activities of the office or agency, or (b) matters observed 

pursuant to duty imposed by law as to which matters there was a duty 

to report…” are not excluded by the hearsay rule.
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Federal Rule of Evidence 803

8) Public Records. A record or statement of a public office if:

a) it sets out:

i. the office’s activities;

ii. a matter observed while under a legal duty to report, but not including, in a 

criminal case, a matter observed by law-enforcement personnel; or

iii. in a civil case or against the government in a criminal case, factual 

findings from a legally authorized investigation; and

b) the opponent does not show that the source of information or other 

circumstances indicate a lack of trustworthiness.
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Admitting IDPH Reports

• In order to be admissible as a public record, the Plaintiff must show 

that the document is reliable and accurate.  People v. Hall, 314 

Ill.App.3d 688, 750 (4th Dist. 2000).

• If the document lacks trustworthiness, the Court can refuse to admit it.  

People v. Kautz, 272 Ill.App.3d. 444, 450 (2nd Dist. 1995). 
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IDPH Report: Rule 403 Hurdles 

• The IDPH findings are probative as to whether or not the 

Defendant facility complied with the federal OBRA rules governing 

nursing homes

• This citation will only aid the trier of fact in making a determination 

as to whether or not the Defendant acted in accordance with the 

standard of care, State and Federal regulations and Defendant 

facility’s policies and procedures. 
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Expert Reliance On IDPH Reports Even When 
Not In Evidence

An expert may base an opinion or inference on data not in 

evidence, if it is of a type reasonably relied upon by experts in 

the particular field. People v. Williams, 238 Ill.2d 125 (2010).

35



Reasons To Bar Mention Of A Negative IDPH 
Report

• Different standard than a jury uses to decide a case at trial

• No witness disclosed on investigation, method, or opinions formulated

• Hearsay concerns

• Usurp Role of the Jury
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Klein v. Vanek, 86 F.Supp.2d 812 (N.D.Ill.2000)

• A key factor in determining admissibility of the IDPH report is the credibility 

of the investigatory process in preparing such a report. 

• The court must look at “whether the report was prepared or compiled in a 

way that indicates that its conclusions can be relied upon….”

• The Court concluded that the circumstances surrounding a Chicago Police 

Department Office of Professional Standards report investigation, including 

investigator judgment of the credibility of staff members, a failure to 

interview a number of interested persons, and a lack of special skill in 

determining the facts at issue, indicated a lack of trustworthiness in the 

findings
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Absence of an IDPH Report

• Under Illinois Rule of Evidence 803(10), “to prove the absence of a record, 

report, statement, or data compilation, in any form, or the nonoccurrence or 

nonexistence of a matter of which a record, report, statement, or data 

compilation in any form, was regularly made and preserved by a public 

office or agency, evidence.”  Ill. R. Evid. Rule 803(10)

• Federal Rule 803(10)

• The IDPH does not investigate and report every single negligent act and 

omission by a medical facility. 
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Staffing & CMS data

• Publicly available data

• If compiled, disclose expert as both a summary fact expert & analytical 
expert
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Utilizing Medical Records of a 
Nursing Home
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False Charting

• Medical records may qualify as admissions of a party-opponent. Smith 

v. Victory Mem. Hosp., 167 Ill. App. 3d 618,621,521 N.E.2d 210 (2d 

Dist. 1988)

• Statements by an agent included in hospital records may be 

introduced as substantive evidence against the principal. Townsend v. 

Fassbinder, 372 Ill. App. 3d 890, 906 (2d Dist. 2007).
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False Charting

• A defendant physician's alteration of a medical record can be admitted 

as evidence.

• "It is textbook law that the fabrication of false documents is an 

admission by conduct in that the person fabricating the document 

gives grounds for believing that his case is weak." Harris Trust & Sav. 

Bank v. Ali, 100 Ill. App. 3d 1, 10 (1st Dist. 1981).
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Using False Charting in Nursing Home 
Litigation

• False Charting is in and of itself a violation of the standard of care and 

state and federal regulations

• Calls into question the entirety of the medical record

• Disclose expert witnesses on false charting violations, the implications 

of false charting, and how false charting injures residents
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Using the Nursing Home Care Act, 
Federal OBRA Regulations, and Illinois 

Administrative Regulations
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Prima facie Evidence of Negligence

“[T]he violation of a statute or ordinance designed for the 

protection of human life or property is prima facie evidence of 

negligence.” Davis v. Marathon Oil Co., 64 Ill. 2d 380, 390-91 

(1976)
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Kalata v. Anheuser-Busch Companies, Inc.,
144 Ill. 2d 425, 434-35 (1991)

• Plaintiff must show:

1. The violation proximately caused the injury 

2. The statute or ordinance was intended to protect the class of 

persons to which the party belongs; and

3. That the injury suffered was of the type that the ordinance was 

designed to protect against.  
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Admission of OBRA regulations

• Congress enacted the OBRA regulations governing nursing homes to 

“improve the quality of care for Medicaid – eligible nursing home 

residents, and either to bring substandard facilities into compliance 

with the Medicaid quality of care requirements or to exclude them from 

the program.” Brogdon, 103 F. Supp. 2d at 1331 (citing H.R. Rep. No. 

100-391, at 452 (1987)). 

• OBRA regulations are “minimum” and mandatory.
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Admission of NHCA & Illinois Administrative 
Code Chapter 300

The requirements regarding care and treatment of residents of long 

term care facilities set forth in the federal statutes and regulations in 

large part mirror those set forth in the Illinois Nursing Home Care Act 

and regulations set forth in Chapter 300 of the Illinois Administrative 

Code
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IPI 190.02
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Admissions
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Admissions by a Party in a Discovery 
Deposition

• An admission made by a party, or an officer of agent of a party in a 

discovery deposition, is admissible in the same manner and to the same 

extent as any other admission made by that person. Security Savings & 

Loan Assoc. v. Commissioner, 77 Ill.App.3d 606, 611 (3d Dist., 19

• “when relevant to issues in the case, admissions by a party are admissible 

as substantive evidence of the truth of the statements made or of the 

existence of any facts which they have a tendency to establish.”  Cardiel v. 

Warren, 191 Ill.App.3d 816, 821 (1st Dist. 1989)79)
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Illinois Supreme Court Rule 212: Use of 
Depositions

• 212(a) Purposes for Which Discovery Depositions May Be 

Used. Discovery depositions taken under the provisions of this rule 

may be used only:

2) as an admission made by a party or by an officer or agent of a 

party in the same manner and to the same extent as any other 

admission made by that person; or

3) if otherwise admissible as an exception to the hearsay rule.
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Illinois Rule of Evidence 801(d)(2)(A-F)

• Statements made by a party-opponent are non hearsay if the statement is offered against 

a party and is:

A. The party’s own statement, in either an individual or a representative capacity; or

B. A statement of which the party has manifested an adoption or belief in its truth; or

C. A statement by a person authorized by the party to make a statement concerning 

the subject; or

D. (D) A statement by the party’s agent or servant concerning a matter within the 

scope of the agency or employment, made during the existence of the 

relationship; or
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Admissions under 212(a)(2)

• Admissions only need to be relevant & material

• Admissions do not need to be against a party’s interest

• Admissions do not need to contradict a party’s trial testimony

• Party does not need to testify or be asked about the subject of the 
admission
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Admissions under 212(a)(2)

• No foundation is necessary

• Do not need to show that the deponent is unavailable. Behrstock v. 
Ace Hose & Rubber Co., 147 Ill.App.3d 76, 86 (1st Dist., 1986).

• Applies to both Judicial and Evidentiary admissions

55



Judicial v. Evidentiary Admissions

• A judicial admission is a (1) deliberate, (2) clear, (3) unequivocal, (4) 

statement of a party, (5) about a concrete fact, (6) within that party's 

peculiar knowledge

• A judicial admission is not evidence at all, but rather has the effect 

of withdrawing a fact from contention

• Judicial admissions only apply when a party's testimony, taken as a 

whole, is unequivocal.
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Agency Under 212(a)(2)

• Governed by traditional agency principals. Taylor v. Kohli, 162 Ill. 2d 91, 95-

96 (1994)

⎻ The agency relationship is a consensual, fiduciary one between two 

legal entities, where the principle has the right to control the conduct of 

the agent and the agent has the power to affect the legal relations of the 

principal

⎻Depends on a number of facts, including the manner of hiring, the right 

to discharge, the manner and direction of the work of the parties, the 

right to terminate the relationship, and the character of the supervision of 

the work done
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Federal Rule of Evidence 32

• (a) USING DEPOSITIONS.

1. In General. At a hearing or trial, all or part of a deposition may be used 

against a party on these conditions:

A. the party was present or represented at the taking of the deposition 

or had reasonable notice of it;

B. it is used to the extent it would be admissible under the Federal 

Rules of Evidence if the deponent were present and testifying; and

C. the use is allowed by Rule 32(a)(2) through (8)
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Federal Rule of Evidence 32

3. Deposition of Party, Agent, or Designee. An adverse party may use 
for any purpose the deposition of a party or anyone who, when 
deposed, was the party's officer, director, managing agent, or 
designee under Rule 30(b)(6) or 31(a)(4).

4. Unavailable Witness. A party may use for any purpose the deposition 
of a witness, whether or not a party, if the court finds:
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Playing Statements of an Expert Witness

• Expert witness is not per se an agent of the party calling him or her. 

Taylor v. Kohli, 162 Ill. 2d 91, 95-96 (1994)

• The employer can influence but cannot control the expert's thought 

processes.
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Video Depositions

The recording of a deposition may be presented at trial in lieu of reading 

from the stenographic transcription of the deposition. Illinois Supreme 

Court Rule 206(g)(6).
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Family Testimony
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Family Testimony on Pain & Suffering

• Stick to observations

⎻ Moaning

⎻ Grimacing

⎻ Yelling

⎻ Any pain prior to the injury

• Stay away from broad claims that an individual was in pain

⎻ Foundational issues

⎻ Might be hard to determine what was causing pain
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Pain & Suffering Damage Testimony

• The Defense argues no documentation of pain means the resident did 

not suffer any pain 

• Turn that Defense against them from the get-go
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Rules Of The Road For Pain Documentation

• Establish rules regarding the frequency and documentation of pain assessments

• Initial Pain assessment

⎻ Resident able to express pain?

▪ Family observations

⎻ Pressure sore assessments

⎻ Pain evaluations

⎻ Orders for pain

⎻ Monitor effects of pain medication
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Family Testimony on Pressure Sores

• Describe the wound

⎻ Size and shape (compare to an object i.e. orange, fist, football

⎻ Smell

⎻ Color

⎻ Drainage

• What changes did wound cause in life?

⎻ Can’t be turned or placed on certain areas

⎻ Restriction on sitting

⎻ Wound vac debridement 

• Foundation for Photographs

• Avoid broad declarations that wound appeared infected
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Day-in-the-life Videos

• The plaintiff should be able to admit photographic evidence, as it is relevant to 

her injuries and subsequent damages. 

• If a photograph has sufficient probative value, it should be admitted in spite of 

the fact that it may be gruesome or inflammatory Kimble v. Earle M. Jorgenson 

Co., 358 Ill. App. 3d 400, 417 (1st Dist. 2005)

• Day-in-the-life videos should be admitted into evidence on the same basis as 

photographs. Cisarik v. Palos Community Hosp., 144 Ill. 2d 339, 341 (1991).
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Day-in-the-life Videos

• Day-in-the-life videos speak to Plaintiff’s pain and suffering, 

humiliation, the severity of her injuries, her disability and 

disfigurement, and the family’s grief and sorrow

• Under Illinois law, photographs and videos may be admitted into 

evidence after they have been properly authenticated and proven 

to be an original.  Ill. R. Evid. 1002.
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Potential Day In The Life Videos

• Where there is a significant observable injury

• Plaintiff living

• Do right away
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First Steps to Defend

• Resident specific records (care and treatment)

⎻ Gather the official chart

⎻ Collect records concerning resident not included in official chart

▪ Shower Sheets/Skin Assessment Sheets

▪ Weight Records

▪ Meal Intake Records

▪ Facility Wound Logs

▪ Turning & Repositioning Records

▪ Bowel/Bladder Elimination Records

▪ Photographs

▪ ADL Records

▪ Nursing Shift Reports

▪ 24-hour Reports

▪ Logs: Controlled Substances
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First Steps to Defend

• Resident Records:

⎻ Third-Party Provider Records

⎻ Business File

⎻ Incident Reports

⎻ Self-Report Records

⎻ Grievance Reports

⎻ Visitor Logs
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First Steps to Defend

• Record Collection: Facility Records: Not Resident Specific

⎻ Policies and Procedures

⎻ IDPH Survey Reports

⎻ Plans of Correction

⎻ Survey File

⎻ In-Service Records

▪ Attendance

▪ Sign-In Sheets

⎻ Employee Schedules

⎻ Employee Time Cards

⎻ Employee Assignment Sheets
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Documents Needed Outside of the Medical 
Record Requested by Plaintiff

• Pressure sore case

⎻Weekly wound reports

⎻Wound trends

⎻ Invoices for specialty mattresses

• Fall cases

⎻Committee meeting minutes

⎻ Interviews or conclusions

⎻Documents sent to the State Health Department 

⎻Staffing/assignment and census
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Investigation

• Interview Witnesses: Attorney-Client Privilege

⎻ Establish Attorney-Client Relationship

▪ Current Employees

▪ Former Employees

• Find out the “Routine” to acquire the undocumented story

⎻ Turning & Repositioning

⎻ Mattresses and Chair Cushions

⎻ Water Pass: Mid-morning, Mid-Afternoon, Evening

⎻ Alternative Food Choices

⎻ Dietary Work Flow: Special Diets

• Develop Evidence of Facts that Do Not Appear in the Written Record
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What Establishes the Standard of Care

75

• Plaintiff

– OBRA Regulations 

Standards of Care

– Illinois Regulations

– Policies and Procedures

▪ Example – Wound assessment weekly

▪ How to rebut when defense says “they 

are guidelines”

– Expert Testimony 

– Widely recognized industry standards

▪ i.e. National Pressure Ulcer Advisory 

Panel

• Defendant

– OBRA Regulations are standards for 

participation in Medicare. OBRA regulations 

do not articulate how to care for a particular 

resident’s medical condition. 

– Illinois Regulations do not identify how to 

treat any particular resident’s health 

condition.

– Policies and Procedures are Guidelines and 

Resources for clinical approaches to patient 

care. 

– EXPERT TESTIMONY Establishes the 

Standard of Care



Why Are The Regulations Important?

• Plaintiffs' attorneys argue the regulations form the standard of care;

• Plaintiffs' attorneys will seek admissions from Administrators in 

depositions that it is important for the staff to follow the regulations;

• Juries respond well to a regulatory framework; i.e., it makes sense 

to them; and

• This allows plaintiffs' attorneys to set up the "Reptile Theory" in 

their case.
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How Are Regulations Used In Litigation?

• The regulations (or the violation of the regulations) become the 

centerpiece of the plaintiff's case

• The violation of a regulation opens the door for the plaintiff's 

attorney to argue negligence or neglect "per se"; and

• The repeated "known" (2567's) violation of regulations allow the 

plaintiff's attorney to establish control by the corporate 

“management” company
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How Can You Use The Regulations As The 
Centerpiece Of Your Defense

Establish that the conditions are "unavoidable" as defined by F 686 

(FKA F314) and F 689 (FKA F323).
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F 686 (§483.25 Quality of Care)

• Skin Breakdown/Pressure Wounds:

⎻Each resident must receive, and the facility must provide, the 

necessary care and services to attain or maintain the highest 

practicable physical, mental, and psychosocial well-being in 

accordance with the comprehensive assessment and plan of care. 
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Based On The Comprehensive Assessment Of A 
Resident, The Facility Must Ensure That

1. A resident who enters the facility without pressure sores does not 

develop pressure sores unless the individual's clinical condition 

demonstrates that they were unavoidable; and

2. A resident having pressure sores receives necessary treatment and 

services to promote healing, prevent infection and prevent new 

sores from developing.
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National Pressure Ulcer Advisory Panel: 
''Unavoidability'' 

• An unavoidable pressure ulcer may occur even though:

⎻The providers evaluated the resident's clinical condition; 

⎻Risk factors for skin breakdown are defined; 

⎻ Interventions are implemented consistent with the resident's needs, 

goals and recognized standards of practice; and 

⎻The impact of the preventative measures were evaluated and revised 

as necessary to achieve the desired outcome. 
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Pressure Sores Are "Unavoidable" Per F 686 & 
NPUAP When

1. There is a proper Skin Care Plan based on an evaluation of the clinical 

condition and risk factors;

2. All interventions/orders are carried out and documented;

3. There is a regular assessment of the effectiveness of the Skin Care Plan and 

orders; i.e., Weekly Summaries.

4. There is Nursing Action upon the worsening of pressure sore; i.e., physician 

notification with new orders, Care Plan updates, wound consult, etc.;

5. Then, steps (1) through (4) are repeated as necessary.
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Evaluation of Liability: Pressure Sore

• Assessment/Evaluation

⎻ Was the Resident’s Risk Properly Assessed

▪ Level of Risk

⎻ Low Risk

⎻ Moderate Risk

⎻ High Risk

▪ Nature of Risk

⎻ Illnesses and Comorbidities

⎻ Nutrition Risk

⎻ Immobility

⎻ Incontinence

⎻ Compliance with Staff Interventions

⎻ History of Pressure Ulcers

⎻ Identify the Presence of Pressure Ulcers
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Evaluation of Liability: Pressure Sore

• Care plan: Does it address the resident’s specific risks

⎻Stabilize, reduce, or remove the risk

▪Nutrition: Supplements, meal intake record, food alternatives, 

labs

▪ Immobility: Turn & position schedule, bed surface, wheelchair 

surface

▪ Incontinence: Toileting program, check on resident

▪Vascular disease: Offload heels
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Evaluation of Liability: Pressure Sore

• Did facility monitor impact of interventions

⎻ Wound tracking documentation

⎻ Skin checks/periodic assessments

• Documented versus undocumented activities

⎻ Staff communications with physician/NP

▪ Does staff round with physician/NP allowing for verbal reporting

⎻ Does the private physician record document communications with NH staff

⎻ Does facility have “default” pressure relief surfaces for residents
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Evaluation of Liability: Pressure Sore

• Did facility modify interventions as appropriate

⎻ How are wounds responding to treatment

▪ Track wound status over time

▪ Evaluate documentation of wound care

⎻ Is the resident eating enough

▪ Meal intake records

▪ Labs

▪ Weight records

⎻ Was there a timely wound care MD consult

⎻ Was special mattress implemented timely
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Evaluation of Liability: Pressure Sore

• Did facility modify interventions as appropriate

⎻ Turning & positioning protocol and documentation

⎻ Are wound treatments appropriate for the condition of the skin

▪ Facility policies and procedures

▪ Clinical practice guidelines

⎻ Agency for healthcare research and quality (www.ahrg.gov)

⎻ National pressure ulcer advisory panel (www.npuap.org)

⎻ Wound, ostomy, and continence nurses society (www.wocn.org)
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Evaluate Liability for Pressure Sore

• Identify holes in Treatment Administration Record (TAR)

• Does UNDOUMENTED mean NOT GIVEN

⎻ Investigate why is treatment not documented as given on TAR

▪ Was resident out of facility

▪ Did resident refuse treatment

▪ Was treatment given but not documented

⎻ Take advantage of redundancy in NH Chart

⎻ Do other sections of NH chart reflect treatment was administered

▪ Nursing Notes

▪ Physician Progress Notes

▪ Facility-Wide Wound Logs

▪ Outside Provider’s Notes
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Evaluation of Liability: Pressure Sore (Tool)

• Excel Spreadsheet: Identify changes and trending

⎻ Date

⎻ Wound characteristics

▪ Location of wound

▪ Stage

▪ Measurements

▪ Drainage

▪ Odor

⎻ Correlate improvement or deterioration with treatment
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The Fall Case

• 42 CFR 483.25(h) (F689) “Accidents”

⎻ ”The facility must ensure that –

1) The resident environment remains as few of accidents 

hazards as is possible; and

2) Each resident receives adequate supervision and 

assistance devices to prevent accidents.”
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F 689 – Falls

• The facility must ensure that the resident's environment remains as free of 

accident hazards as possible, and each resident receives adequate 

supervision and assistive devices to prevent accidents. 

⎻ Identify hazards and risks;

⎻Evaluate and analyze hazards and risks;

⎻ Implement interventions to reduce hazards and risks; and

⎻Monitor the safety plan and resident awareness for effectiveness, 

modifying interventions/update Care Plan.
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Falls: State Operations Manual (Appendix PP)

• Proper actions following a fall include:

⎻ Ascertaining if there were injuries, and providing treatment as necessary;

⎻ Determining what may caused or contributed to the fall;

⎻ Addressing the factors for the fall; and

⎻ Revising the resident’s plan of care and/or facility practices, as needed, to 

reduce the likelihood of another fall.

• “NOTE: A fall by a resident does not necessarily indicate a deficient practice 

because not every fall can be avoided.”
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“Unavoidable” Requires Strict Adherence to the “Nursing 
Process”

1. Assessment;

2. Care planning;

3. Carrying out interventions and orders;

4. Continuing assessment for change of conditions;

5. Physician notification upon a change of condition with updating care plans and 
orders; and

6. Repetition of Steps 1 through 5.

*** Chart all of the nursing process ***
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Evaluation of Liability for Falls

• Fall Risk Assessment: Accuracy

• Care Plan: Did the Care Plan Address Fall Risks

• Implementation of Care Plan

⎻ Did the facility follow its Care Plan

⎻ Evaluation of Care Plan: Was the Care Plan updated after other falls

• Did the facility follow up after the fall

⎻ Assess the resident for injuries

⎻ Contact physician and family

⎻ Provide appropriate follow up monitoring and treatment

• Evaluate whether there are “Delay” injuries apart from “Fall” injuries

⎻ May not be liability for “Fall”

⎻ May be liability for “Delay”
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Potential Theories & Defenses of Falls

• Fall out of bed

⎻ Plaintiff’s Claim: Bed Rails Should Have Been Raised to Prevent Fall

⎻ Defense: State Operations Manual, Appendix PP

“Side rails sometimes restrain residents. The use of side rails as restraints is 
prohibited unless they are necessary to treat a resident's medical symptoms or 
assist with physical functioning. Residents who attempt to exit a bed through, 
between, over or around side rails are at risk of injury or death. The potential for 
serious Injury is more likely from a fall from a bed with raised side rails than from a 
fall from a bed where side rails are not used. They also potentially Increase the 
likelihood that the resident will spend more time in bed and fail when attempting to 
transfer from the bed.”

⎻ Bed Alarm: How quickly did staff respond

⎻ Mat: Could it also be a trip hazard 
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Potential Theories & Defenses of Falls

• Falls during transfers

⎻ Was the care plan being followed (Proper level of assistance)

⎻ Hoyer Lift (Was manufacturer suggestions being followed)

⎻ Use of Gait Belt

⎻ Policies and procedures

• Falls with broken bones

⎻ Did resident have osteoporosis or osteopenia or weak bones

⎻ Evaluate possibility that resident had spontaneous fracture which caused the 
fall

• Restraints – Chemical or physical – are not allowed
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Thank You

Craig C. Conley

cconley@bakerdonelson.com

Jaime Koziol Delaney

jak@levinperconti.com

Parke Morris

parkemorris@gmail.com

Karie Valentino

karie.valentino@lewisbrisbois.com




