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DEPOSITIONS
PREPARING FOR

Ke l ly  S a b o  G a d e n ,  E s q .
L e v i n  &  Pe r c o n t i ,  C h i c a g o

Plaintiff’s Perspective

 S e p t e m b e r  2 0 ,  2 0 2 2

  S t r a f f o r d   C L E



EARLY CASE FRAMING

❖What is the purpose of this deposition?

• How do I use the state survey, MDS, OBRA and Policies?

• Admissions and liability but don’t forget you can use them for causation/damages too 

• Know what key points you want from the deposition with these documents

• Once you know how to use the documents in a dep and what 

you want, pick who is the best person to you this information



❖ Defendant Employee Depositions

❖ Corporate Representative

• Owner
• Corporate Nurse Consultant
• ADON (Infection Control)
• Director of Nursing
• MDS Coordinator
• Administrator

❖ Pick which employees for your case

WHO TO DEPOSE, AND WHY?



DEPOSITION TIPS

❖ Deposition Preparation using Key Documents
• Using prior deposition testimony / IDPH statements 
• Have key documents available as exhibits 
• Outline if needed 

❖ Video Deposition
• Adverse Out of Court Statements Under Oath
• Admissions
• Trial Preparation / Motions in Limine



OBTAINING KEY DOCUMENTS

❖ 30(b)(6) Depositions
❖ Rider Requests

❖ Written Discovery
❖ Where can I find state surveys, OBRA regs, policies and 

procedures? 
❖ Make sure you have good discovery requests with 

specifics for these key documents 
to avoid objections 

❖ Online Resources (FOIA)



DEFENSE TACTICS

❖ Improper objections (oral and written)
❖ Incomplete or No Document Review 
❖ Blame Shifting (plaintiff, treaters, vendors)
❖ Admissibility of State Surveys and Regulations
❖ Regulations do not state a cause of action
❖ Polices and Procedures are not SOC
❖ Unresponsive Answers 
❖MDS accuracy v. completion



CONTACT:

Kelly Sabo Gaden

Levin & Perconti

312-332-2872

ksg@levinperconti.com

www.levinperconti.com

Thank you!



Keeping the scales balanced for 
unsuspecting nursing home staff
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Nursing Home Case – Defense Perspective
Preparing a Witness for a Deposition in a 
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Regulations such as OBRA and the 
Standard of Care. OBRA 1987 or The 
Federal Nursing Home Act creates a set of 
national minimum standards of care and 
rights of residents living in certified nursing 
facilities. If it is not met, the nursing facilities 
are at risk for Medicare and Medicaid 
funding. Several states have adopted OBRA 
1987 and made it state law for nursing 
facilities licensed in the state.

What Role Does the Nursing Home Reform Act and Other Regulations 
Have at a Deposition and in Plaintiffs’ Attempt to Prove a Case?
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Are plaintiffs misusing the purpose of the regulations in an effort 
to establish the standard of care and to prove their case? 

The Federal Nursing Home Reform Act (FNHRA), Pub. L. No. 100-203, §§
4201-4218, was enacted (1) to address the federal government's concerns 
regarding the distribution of public monies to those nursing facilities 
participating in the Medicaid program that maintain poor quality of care 
standards; (2) to improve the quality of care for Medicaid-eligible nursing 
home residents; and (3) either to bring substandard facilities into compliance 
with Medicaid quality of care requirements or to exclude them from the 
program. To accomplish these aims, the FNHRA establishes requirements 
geared toward achieving the stringent oversight and inspection of nursing 
homes that participate in Medicare and Medicaid programs. Park Assocs. v. 
N.Y. State Ag (In re Subpoena Duces Tecum to Jane Doe).

What Role Does the Nursing Home Reform Act and Other Regulations 
Have at a Deposition and in Plaintiffs’ Attempt to Prove a Case?

3
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Overall Issues to 
Address in a Case 
Before Depositions

© 2022 Wilson Elser. All rights reserved.
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In New York, an argument can be made that it is reversible error 
to permit a plaintiff to attempt to prove negligence through expert 
testimony as well as the applicability of the statute or regulation 
imposing a standard of care, which is the province of the court –
experts cannot give opinions on legal conclusions. Rodriguez v. 
New York City Housing Auth., 209 A.D.2d 260, 260-61 (1st Dept. 
1994); Ross v. Manhattan Chelsea Assocs., 194 A.D.2d 332, 
333(1st Dept. 1993); Marquart v. Yeshiva Machezikel Torah 
D'Chasidel Belz, 53 A.D.2d 688, 689 (2d Dept. 1976); Colon v. 
Rent-A-Car, 276 AD2d 58, 61-62 (1st Dep’t 2000).

5

Will plaintiff have an expert give opinions that 
the regulations were violated?
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To receive Medicaid or Medicare funding, nursing homes must 
have, under 42 U.S.C.S. § 1396r(b)(1)(B), quality assurance 
committees to correct any deficiencies in care. Under 42 
U.S.C.S. § 1396r(b)(1)(B)(ii), committee records are privileged. 
The statutory privilege for quality assurance records is not limited 
to reports committee members created, but include reports made 
at the behest of the committee for quality assurance purposes. In 
re Subpoena Duces Tecum to Jane Doe, Esq., 99 NY2d 434, 
441, 787 N.E.2d 618, 757 N.Y.S.2d 507 (2003).
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Quality Assurance Materials
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Are charting omissions “proof” of a departure? If a certified nursing assistant (CNA) did 
not document rotating a resident every two hours, does that mean it did not happen? 
What other proof in the chart reflects movement of the resident – maybe the resident was 
taken to PT/OT or to lunch or toileted during that time – clearly evidence of being moved.

For charting errors to be relevant, plaintiff must establish that defendant somehow 
delayed or changed the care and that such was never claimed or developed by plaintiff. 
Shapiro v. Gurwin Jewish Geriatric Nursing & Rehabilitation Ctr., 84 AD3d 1348 (2d Dep’t 
2011);  Moore v. St. James Health Care Ctr., LLC, 2014 NY Misc. LEXIS 2532 (2014). In 
Shapiro, plaintiff’s decedent died at a nursing facility and plaintiff sued for negligence, 
wrongful death and PHL 2801. Summary judgment was granted and plaintiff appealed, 
arguing that charting errors caused the death. The Appellate Division, Second 
Department held that the charting errors “could not have resulted in injury.”
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Charting Issues
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Preparation Before 
the Actual Deposition 
Preparation

© 2022 Wilson Elser. All rights reserved.
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• Get an early expert review to address the issues.

• Touch base with the plaintiff’s attorney – some are fairly 
forthright, but if not, you may be able to tell the focus from the 
pleadings and discovery demands.

• Get a complete copy of the chart – admission agreement, 
progress notes, orders, nursing notes, care plans, CNA 
accountability notes that include the turning and positioning, 
nursing instructions to CNAs. What is not part of the chart? 
Incident reports, policies and procedures and Minimum Data 
Sets. That said, all of these may be required to be produced 
during discovery. Each should be number stamped to be easily 
identified.

9

What to Do Before Meeting the 
Witness for the Prep
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• Make sure you have ALL the policies and procedures over time –
How you do get them, who do you call?  What if they are being 
revised? 

• Prepare a chronology of the chart (for the attorney only).

• Review the policies and procedures demanded and produced –
sometimes plaintiffs ask for the “kitchen sink” and end up not even 
using them in the case.

• Review the plaintiff’s deposition – did the plaintiff have contact with 
any particular staff member, were complaints made, did the plaintiff 
attend the family meetings? Does the chart reflect that the family 
was called but did not respond? Did the plaintiff say they visited the 
resident every day? Does the chart contradict that?
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What to Do Before Meeting the 
Witness for the Prep
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Deposition Preparation

© 2022 Wilson Elser. All rights reserved.
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Staff member who cared for the resident, such as a CNA?
• Object to these fact witnesses commenting/giving any opinions on 

regulations or policies and procedures.

Director of Nursing?
• Make sure that the DON understands the issues in the case and care 

rendered before giving any testimony on the regulations/policies.

Administrator who helped draft Policies and Procedures?
• The administrator needs to understand the issues in the case.

12

Who Is The Witness?

© 2022 Wilson Elser. All rights reserved.



Logistics on reaching the former employee.

What were the terms of departure, will the 
former employee cooperate?

13

Former Employees
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A “pre” deposition prep call of 15 minutes to orient the witness on 
what their focus should be is optimal.

Regardless of the Witness, Make Sure the Witness Has a 
Complete Copy of the Chart (Not Just Their Notes) in the Format 
in Which It Was Produced During Discovery.

14

Make Sure the Witness Understands the 
Issues in the Case

© 2022 Wilson Elser. All rights reserved.



The Deposition 
Preparation

© 2022 Wilson Elser. All rights reserved.
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• Explain the process – most witnesses do not understand the legal process. 
Don’t forget the simple things – keep phones off, dress appropriately, 
awareness of how long the deposition will take. Explain objections as well.

• Explain how the testimony may be used going forward.

• Issues that will be covered – go over the pleadings with the witness.

• Go over every note the witness wrote or entered.

• If the witness only had a few interactions, make sure you go over the other 
notes from that period of time to put everything together.

• Explain the tricks that plaintiff’s counsel may use to attempt to get the 
witness to admit a departure from the standard of care.

• Advise the witness to “keep in your lane” – don’t guess what someone else 
meant by a note; don’t comment on care outside the witness’s experience.

16

Do Not Rush. Make Sure You Spend 
Sufficient Time Preparing the Witness
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• Attempt to establish violations in care plans

• Attempt to establish regulatory violations

• Attempt to establish standard of care through a fact witness

• Attempt to have staff downplay the resident’s comorbidities 

17

What the Plaintiff May Try to 
Accomplish at the Deposition:
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Anecdotes

© 2022 Wilson Elser. All rights reserved.



Contact

Gillian A. Fisher, Esq.
Wilson Elser

200 Campus Drive 

Florham Park, NJ 07932

973.735.1627 (Direct) 

gillian.fisher@wilsonelser.com
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41 Offices located throughout the United States
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William F. Holbert

Katherine L. McCrink



Ensure Obtained Documents
 Complete copy of clinical chart including handwritten portion (with EMRs, 

often there is a separate handwritten section of the chart) 

 Ensure MDSs are included

 Policies and procedures in effect at the time of admission related to 
allegations

 State Surveys

 Any incident reports

 Communication with the family (often emails) 



OBRA
 Passage of Omnibus Reconciliation Act – ORBA of 1987

 Which contained Nursing Home Reform Act
 Regulations contained in 42 C.F.R. 483, Subpart B

 Defense Position:  Mechanism for reimbursement and nothing to do with standard of care.

 Plaintiff’s Position:  OBRA is or is at least evidence of the Standard of Care.

 CMS Position:  81 FR 68688 (2016):  Medicare and Medicaid Programs; Reform of Requirements for Long-
Term Care Facilities:

 This final rule will revise the requirements that Long-Term Care facilities must meet to participate in the 
Medicare and Medicaid programs. These changes are necessary to reflect the substantial advances that 
have been made over the past several years in the theory and practice of service delivery and safety. These 
revisions are also an integral part of our efforts to achieve broad-based improvements both in the quality 
of health care furnished through federal programs, and in patient safety, while at the same time reducing 
procedural burdens on providers.

 OBRA established SNF requirements in 3 main areas: 

 Service Provision 

 Residents’ Rights

 SNF Administration 



Watermelon Book 

“Bible” for SNFs

Details federal regulations

Details state survey 
process  



State Surveys

OBRA requires SNFs participating in Medicare & Medicaid 
to undergo annual review and certification process by state 
health department

 Can also be triggered by claims of abuse/neglect

SNFs must be in substantial compliance with Medicare & 
Medicaid requirements and state law 

State Surveys assess whether appropriate quality of care 
being provided 



What Happens if Deficiencies Found?

 State Surveyors prepare Statement of Deficiencies 

Upon receipt of Statement of Deficiencies, SNF must prepare 
Plan of Correction for each deficiency, detailing: 

What corrective action will be taken; 

How SNF will identify other residents who may be affected 
by deficiency; 

What measures SNF will put into place to ensure deficiency 
does not recur; and

How corrective actions will be monitored 



What Happens if Deficiencies Found?

 If SNF found to be in violation of federal or state law, 
Medicare & Medicaid can: 

Deny payments for new admissions

Fine SNF

Revoke Medicare & Medicaid certifications

Require transfer of residents to new facility



Where Can You Get State Surveys?

Most recent federal survey results can be found on 
Medicare.gov

 www.cms.org/NHCompare

 Inspection results not as detailed as Statement of Deficiencies, 
but shows what surveyors determined SNF failed to do along 
with scope and severity of each failure

FOIA Request:

 https://foiaonline.gov/foiaonline/action/public/request

 Individual State Survey Agencies:

 i.e. Georgia:  https://dch.georgia.gov/open-records



How Can State Surveys Be Used in 

a Deposition?

Detail which areas the SNF is deficient, specific evidence that 
led to determination of non-compliance, and what things 
SNF said it would do to correct practice 

 Important to examine State Survey results over several years

 Deposition questions are designed to elicit responses regarding 
notice, systemic issues and other more admissible documents.



Are State Surveys Admissible?
 Varies widely by state

 Can potentially serve as basis for negligence per se claim 

 Plans of Correction signed by SNF representative may be considered 
admissions against interest; however  cleverly crafted POCs will state, “This 
Plan of Correction does not constitute an admission of liability.”

 There is a nice summary of admissibility by state done by the defense firm 
Marshall Dennehey Warner Coleman & Goggins. It is a little dated (2017) but 
serves as a useful starting point.
 Defense Digest, Vol. 23, No. 4, December 2017. Defense Digest is prepared by Marshall 

Dennehey Warner Coleman & Goggin 
 https://marshalldennehey.com/articles/admissibility-state-survey-results-long-term-care-
litigation#:~:text=Nursing%20homes%20are%20among%20the,evidence%20at%20trial%2
0if%20admissible



Admissions 

Nursing Homes are required to complete a Resident
Assessment Instrument – RAI – for each resident upon
admission and other intervals throughout their stay

1. Minimum Data Set (MDS)

2.   Care Area Assessment (CAA) Process

3.   RAI Utilization Guidelines



Minimum Data Set

Core set of screening, clinical, and functional status
elements which form foundation of comprehensive
assessment for all residents of nursing homes

These are completed by nursing staff who are not on the
floor and often have their own department



MDS & Depositions
 Gives lawyers insight into functions and capabilities resident

has upon admission to the facility and throughout their stay

 When clinicians complete each section, they are signing that to 
the best of their knowledge the information is accurate, then an 
RN signs and attests to the completion of the document

 Were Care Plans Updated

 Were MDS completed timely

 Were Services/devices/conditions consistent with Care Plans

 Important to remember that Medicare is making payments to 
skilled nursing facilities for their services, and the higher the 
RUG rate or Case Mix index (Medicaid), the greater the 
revenue is for facility owner.



 Goal is for facility to assess the “whole person,” identify a 
baseline, understand their current condition and develop a plan of 
care that is to be changed and updated based on their condition

 Plans of care are to be prepared on admission and updated for 
significant changes and quarterly 

 Any significant change should also trigger an MDS; the failure to 
do so can be a basis to question a witness about communication 
between staff 

Care Plans



Policy & Procedure Manuals 

Usually modeled after federal and state regulations

To use at a deposition first confirm the timeline of the policy 
and that it was in effect at the time of the admission; typically 
updated yearly and older policies may not be retained 

Provide guidance to SNF staff; defense perspective is that 
policies are guidelines only and defer to clinical judgment
 Policies may contain guidance above the standard of care i.e. 

that staff should turn and position every 2 hours vs. every 2-4 
hours which can be explored at depositions 



Types of Depositions

 Successful depositions involve identifying appropriate staff in each type of 
case 

 Nursing Home depositions typically fall into three categories:

 Falls

 Pressure ulcers

 Abuse 



Fall Depositions
 Key to identify staff involved and review incident reports

 Depose levels of staff:

 Question CNAs about the circumstances of the fall

 Often able to identify that there is a lack of clarity about the interventions in effect at the 
time

 Depose the RN who performed the post-fall assessment 

 Able to obtain information about how the assessment was done and when it was done 
post-fall and what interventions are in place for fall risk residents

 Depose the Director or Assistant Director of Nursing, who would be the individual to 
determine whether there is a reportable incident or abuse or neglect 

 Can obtain information about the facility practice and procedure and expectations for care 
plans and interventions prior to the fall 



Ulcer Depositions
 Key to identify staff involved:

 Depose levels of staff:

 Review the initial assessments to determine if skin was intact on admission; review any 
transfer documentation which may indicate a skin break

 Question staff who prepared these discharge and/or admission documentation about the 
inconsistencies

 Question CNAs about the documentation of turning and positioning:

 Often there are gaps in documentation although CNAs will testify that failure to 
document does not mean it was not done

 Depose the wound care nurse: 

 Discussion of co-morbidities; but illness alone does not arguably cause wounds;

 Question about how increased risk factors require additional interventions 



Documentation Inconsistencies 
 Key for depositions:

 Review of care plans and comparison to CNA instructions to determine 
whether interventions were in place on admission or re-admission

 Review timeliness of implementation of orders, particularly as it relates to 
wound care

 Pay attention to documentation of refusal of care – defense witnesses will 
often cite to progress notes documenting that a resident refused care as to 
why there are gaps in documentation

 Highlight inconsistencies between assessments i.e. the medical admitting 
note and the nursing admission note



Importance of Family Notes

 At depositions, defense witnesses will often cite to social work notes 
showing that the family was informed of a resident’s condition 

 Opportunity to highlight the lack of involvement or lack of understanding 
of the family (often the litigant)



Quality Assurance Materials
 SNFs have Quality Assurance Committees to correct deficiencies in care

 Arguably, any documents generated by or in anticipation of these meetings 
is privileged; however; key to understanding what is generated

 Incident reports and/or investigations into a particular resident’s fall are 
typically not privileged as it was done in response to a specific fall and 
prepared by a staff nurse 

 Typically QA Committees generate documentation about trends at the 
facility that can be identified

 i.e. number of falls in a given period and the timing 

 i.e. number of pressure ulcers on a given unit



Contact Information

William F. Holbert

Prieto, Marigliano, Holbert & 
Prieto, LLC

1555 Mount Vernon Road

Atlanta, GA 30338

404-856-0024

bholbert@pmhplaw.com

Katherine L. McCrink

Wilson Elser Moskowitz Edelman & 
Dicker LLP

1133 Westchester Avenue

White Plaints, NY 10604

914-872-7472

katherine.mccrink@wilsonelser.com
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