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Sound Quality 

If you are listening via your computer speakers, please note that the quality  

of your sound will vary depending on the speed and quality of your internet 

connection. 

 

If the sound quality is not satisfactory, you may listen via the phone: dial  

1-866-927-5568 and enter your PIN when prompted. Otherwise, please  

send us a chat or e-mail sound@straffordpub.com immediately so we can address 

the problem. 

 

If you dialed in and have any difficulties during the call, press *0 for assistance. 

 

Viewing Quality 

To maximize your screen, press the F11 key on your keyboard. To exit full screen,  

press the F11 key again. 
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Continuing Education Credits 

In order for us to process your continuing education credit, you must confirm your 

participation in this webinar by completing and submitting the Attendance 

Affirmation/Evaluation after the webinar.  

 

A link to the Attendance Affirmation/Evaluation will be in the thank you email 

that you will receive immediately following the program. 

 

For additional information about continuing education, call us at 1-800-926-7926 

ext. 2. 
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hand column on your screen.   
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PDF of the slides for today's program.   

• Double click on the PDF and a separate page will open.   
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Section 501(r) Overview 

Remember:  while these rules are detailed, the Section 

501(r) provisions dictate process, not substantive 

requirements 

Enacted as part of Patient Protection Act 

Most provisions were effective immediately 

However, until final regulations issued, good faith compliance 

with interpretation of statutory requirements sufficed 

Final regulations issued December 2014, effective for tax 

years starting on/after 12/29/15 (i.e., calendar year 2016 

and forward) 
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Section 501(r) Overview 

To be tax-exempt as a Section 501(c)(3) organization, a 

hospital must meet: 

the community health needs assessment (CHNA) requirement 

set forth in Section 501(r)(3); 

the emergency care policy requirement set forth in Section 

501(r)(4)(B); 

the financial assistance policy requirement set forth in Section 

501(r)(4)(A); and 

the limitation on charges and billing and collection requirements 

set forth in Sections 501(r)(5) and 501(r)(6) 
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Section 501(r) Overview 

Who is subject to Section 501(r):  facilities and premises 

licensed as hospitals by the state 

Compliance is reported in detail on Schedule H of Form 

990 for each licensed hospital operated by the reporting 

entity (or attributed to it through a joint venture) 
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Section 501(r):  Penalties 

Failure to meet CHNA requirement:  $50,000 excise tax 
for each year of noncompliance (Code Section 4959) 

No specific penalty in statute for other failures; by 
implication, revocation 

Regulations encourage timely correction of any errors 
with self-disclosure when necessary 

Minor failures due to inadvertence or reasonable cause:  just 
correct them 

More serious failures that are not willful or flagrant:  under 
Rev.Proc. 2015-21, correct them (including refunds of amounts 
improperly collected unless less than $5) and disclose failure on 
Form 990   
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Section 501(r):  Penalties 

Regulations provide that if one entity operates several 

hospitals and one hospital fails to satisfy Section 501(r) 

in an egregious manner, the entity as a whole won’t lose 

tax exemption but operation of that hospital will be taxed 

as if its operation was an unrelated trade or business 

But it won’t actually be treated as an unrelated trade or business, 

so outstanding tax-exempt bonds not affected 
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Section 501(r):  The Ultimate Penalty 

The IRS has revoked the tax exemption of a hospital that 

didn’t comply with Section 501(r), under unusual 

circumstances.  PLR 201731014 (released 8/4/17) 

Entity was a governmental hospital.  A governmental hospital is 

subject to Section 501(r) if it has a Section 501(c)(3) 

determination, even though it does not file a Form 990 

Hospital did not prepare a CHNA 

IRS revoked Section 501(c)(3) exemption without objection from 

hospital  
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Section 501(r):  IRS Enforcement 

The IRS is required to review the Section 501(r) compliance 

of every tax-exempt hospital every 3 years. 

In 2016-2017, the IRS trained numerous agents and initiated 

compliance checks for 2014 activities.  Some did not involve 

contact with the institution; some (about 300) involved 

contact, mostly correspondence but some on-site review. 

In reviewing compliance, the IRS will look at the hospital’s 

website for required documents and will review other public 

information. 

Section 501(r) reviews continue to be on the IRS workplan for 

FY 2018. 
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Section 501(r):  IRS Enforcement 

When the IRS reviews compliance for tax years starting 

before 12/29/15, strict compliance with the final 

regulations was not required for the year under review.   

As reviews move into the years when regulations were in 

effect, the IRS will look for strict compliance. 

The IRS will be looking at all hospitals periodically.  

Need to maintain documentation that requirements for 

the year under audit were met years later when the audit 

takes place. 
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CHNA 

Every hospital must complete a CHNA and develop a strategy 

to address identified needs every three years 

Regulations require that CHNA and implementation strategy 

must be adopted by the hospital’s governing body within the 

same tax year (or implementation strategy by due date of 

return) 

Second and subsequent CHNAs must include an impact 

evaluation for actions taken to address previously identified 

health care needs 
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CHNA 

Each hospital (not each entity) must have its own CHNA, 

although they can be prepared jointly with other hospitals 

Community input must be sought in specified ways 

CHNA must be posted on hospital’s web site and made 

available in paper form upon request 

Implementation strategy must be attached to Form 990 

unless it is posted on web site  

Note that many states also have community needs 

studies requirements; both must be satisfied 

 

15 



Emergency Care Policy 

Requirement:  hospital must have written policy that 
requires it to provide care for emergency medical 
conditions without discrimination to individuals 
regardless of whether they are eligible for financial 
assistance 

The policy must prohibit the taking of actions that discourage 
individuals from seeking emergency care 

A policy that the hospital will comply with EMTALA 
generally suffices 

Authorized body of hospital must adopt policy 

This includes a person authorized by the governing body to act 
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FINANCIAL ASSISTANCE 

POLICY 
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Financial Assistance Policy 

Basic FAP Requirements 

Each hospital facility must have a FAP.   

A FAP must include: 

Specific eligibility criteria for free and/or discounted care. 

The basis for how hospital calculates the amounts charged patients. 

A description of how someone applies for financial assistance. 

A description of the collection actions that may be taken in the event 
of nonpayment (unless covered by separate billing and collection 
policy). 

A description of how the FAP is widely publicized. 

A list of all providers delivering emergency or medically necessary 
services and whether such providers are covered by FAP. 
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FAP Eligibility Criteria 

FAP must specify eligibility criteria for free and/or 

discounted care 

Eligibility requirements are left up to hospital 

Presumptive eligibility is permissible 

Must state eligible individuals will not be charged more than AGB 

What benefits do you provide under your policy? 

What records do you have to demonstrate compliance? 
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FAP Eligibility Criteria 

Who is eligible for financial assistance under your policy? 

Uninsured only? 

Insured, but only if demonstrate financial need? 

What if FAP applied only for high deductible health insurance plans? 

Patients who choose to be self-pay (i.e., voluntary self-pay)? 

Ex: Patient does not want insurer to know (e.g., genetic testing, STD, mental) 

What services are eligible under your policy? 

Medically Necessary Care? 

Ex: Insurer deems procedure to be too experimental but hospital deems it to be 
“medically necessary” (e.g., cell therapy for transplanted organ) 

Package-Priced Services? 

Ex: Hospital serves a large Amish community, all of whom are self-pay 
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FAP Eligibility Criteria 

Form 990 - Schedule H, Part I, Lines 1a-4 

21 



FAP Eligibility Criteria 

Form 990, Schedule H, Part V, Section B, Line 13a-h 
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Widely Publicizing the FAP 

Publicize FAP widely 

Make widely available on website 

Provide paper copies free upon request 

The above two steps are the “minimal requirements” necessary. 

Must have conspicuous displays at facility 

Must inform and notify residents of community in a manner 

reasonably calculated to reach those members most likely to 

need financial assistance 
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Widely Publicizing the FAP 

Not just the FAP – the publicity requirements apply to: 

Plain language summary;  

Application for Financial Assistance and instructions;  

Billing and Collections Policy;  

AGB information sheet, provider list, etc. 

Do more than offer paper copies and post to the Internet 

Include a conspicuous notice on all bills 

Post “conspicuous” public displays in ED and admissions 

Coordinate with hospital’s IT team 
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Widely Publicizing the FAP 

Form 990: Schedule H, Part V, Section B, Line 16 
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Other FAP-Related Requirements 

Plain Language Summary 

Describes FAP application process 

Only required to be included in one post discharge mailing 

provided that such invoice contains conspicuous notice of 

financial assistance availability and contact information. 

Website for help, where to get FAP documents, contact 

information, etc. 

Translations of FAP materials 

Provider list 
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Translations 

Lesser of 5% or 1,000 “limited English proficiency” 

individuals 

What is most likely to happen at your facility? 

Who are you encountering? 

How often do you assess the sizes of your “limited 

English proficiency” populations?  
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Provider List Issues 

Which providers must be listed? 

How often updated? 

Can we delegate oversight authority? 
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Provider List Issues 

Part of the FAP requirement; must explain which 

providers are covered and which are not [Treas. Reg. 

§1.501(r)-4(b)(1)(iii)(F)]. 

Included in the FAP itself or as a separate document? 

If separate:  

Include date on which it was created or last updated; and  

Explain it is separate in the FAP itself and how people can access it 

Do or will you specify physicians by department, by type 

of service, by practice group or by individual name? 
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Provider List Issues 

Providers that are and are not subject to the FAP 

How did or will your organization determine which physicians or 

doc. groups will be subject to the FAP and which will not be? 

Safe harbor under Notice 2015-46: 

Board approval not required to update provider list 

Quarterly revisions to avoid “minor omission or error” 

Continual updates required: add new or missing information, 

correct erroneous information, and delete obsolete information 

Who will be responsible for updating your list? 
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LIMITATION ON CHARGES 
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Limitation on Charges 

Limits charges to FAP-eligibles for emergency/medically necessary care 

Prohibits gross charges (no chargemaster rates) for care under the FAP 

Can charge no more than the Amounts Generally Billed to individuals 
who have insurance covering their care (“AGB”) 

Use one of two broader methods to determine AGB: 

Look-Back Method 

Prospective Method 

“Charge” = the amount a patient is personally responsible for paying 
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Limitation on Charges 

Look-back Method 

AGB = (Facility’s gross charges for care) X (AGB percentage(s)) 

AGB Percentage(s) = 

(Claims allowed during a prior 12-month period)  
__________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________ 

 (Sum of gross charges for those claims) 

Numerator includes the amount “allowed” by the health insurer: 

Medicare fee-for-service; 

Medicare fee-for-service and all private health insurers; or 

Medicare/Medicaid fee-for-service and all private health insurers. 

May use all claims; not just emergency and medically necessary 
care 
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Limitation on Charges 

Look-back Method 

Must calculate AGB percentages at least annually 

May be one percentage or multiple percentages 

Must be applied by the 120th date after the 12-month period 
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Limitation on Charges 

Prospective Method 

Assume the FAP-eligible individual is a Medicare FFS 

beneficiary 

Use same billing and coding process to set AGB for his/her care 

May determine AGB based on Medicaid, alone or with Medicare 

If using both, FAP must describe circumstances when each applies 
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Limitation on Charges 

AGB percentages calculated on a facility-by-facility basis 

IRS rejected calls for system-wide calculations 

Exception: Hospitals under the same Medicare provider agreement 

Facilities within health system can adopt different calculation methods 

Additional calculation methods are likely in the future 

IRS nod to “value-based,” accountable care or shared savings payments 

No “commercial payor only” calculation method 

Use of representative samples is not permitted 

Facilities may switch AGB calculation methods 

Explain how individuals may obtain AGB percentage(s) 
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Limitation on Charges 

Form 990: Schedule H, Part V, Section B, Lines 22-24 
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BILLING AND COLLECTIONS 
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Billing and Collection 

Overview of “Reasonable Efforts” Standard 

Hospitals must make “reasonable efforts” 

before engaging in any Extraordinary 

Collection Activities (“ECAs”) against FAP- 

eligible individuals 

ECAs include: 

Actions taken against patients or any other individuals responsible for the 

patient’s bill 

Actions take by debt purchasers or debt collection agencies 

Hospitals are responsible for actions of third parties 

Agreements with collection agencies must include specific 501(r)-related 

language 
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Billing and Collection 

ECAs are: 

Selling an individual’s debt to another 
party (unless meet safeharbor) 

Reporting adverse information about 
individual to credit agencies 

Deferring, denying, or requiring 
payment before providing necessary 
care 

Actions that require a legal or judicial 
process, including: 

Placing lien, or foreclosing, on an 
individual’s property 

Attaching or seizing an individual’s 
bank account 

Garnishing individual’s wages 

ECAs are not: 

Selling an individual’s debt if the 
purchaser is required to: 

Avoid engaging in ECAs 

Use IRS-established interest rates 

Charge FAP-eligible individuals no 
more than responsible for under 
FAP 

Placing liens against 3rd parties who 
caused a patient’s injuries 

Charging interest on medical debt 

Filing a claim in any bankruptcy 
proceeding 

Writing off an account to bad debt 

Sending a patient a bill 
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Billing and Collection 

A hospital demonstrates its has made “reasonable efforts” by: 

Presuming FAP-eligibility 

If for most generous discount under FAP (i.e., free care), nothing more required 

If for less than the most generous discount under FAP, hospital must: 

Notify individual about how to apply for more generous assistance 

Give individual reasonable time to apply for assistance; and 

Comply with standard procedures if individual submits complete FAP application 

Notifying patients and processing FAP applications 

Notify individual about the FAP (e.g., plain language summary, written notices about 
financial assistance, reasonable efforts to provide oral notification) 

If FAP application is incomplete, tell individual about how to complete it 

If FAP application is complete, take certain required actions 
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Billing and Collection 

Incomplete FAP Applications 

Suspend any ECAs  

Provide individual with written notice that: 

Describes the additional information or documents required 

Identifies contact information at the hospital 

Give individual reasonable time to respond 

If the individual fails to respond, hospital may resume (or initiate) ECAs after 

providing ECA Initiation Notice 

If the individual submits a complete application, follow applicable rules 
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Billing and Collection 

Complete FAP Applications 

Suspend any ECAs  

Determine FAP-eligibility and notify individual in writing 

If individual eligible for assistance, hospital must: 

Provide billing statement indicating how much the individual owes and how that 

amount was determined or explain how individual can get AGB information  

No notice required if eligible for free care 

Refund to the individual any amount paid for care > the amount he or she is personally 

responsible for paying (unless the amount is less than $5, inflation adjusted) 

Take all reasonable measures to reverse any ECAs taken against the individual 

Anti-Abuse Rule for Complete FAP Applications 

Cannot rely on information that you believe is unreliable, incorrect, or was obtained 

under duress or through the use of coercive practices 

43 



Billing and Collection 

ECA Initiation Notice 

Provide a final written notice about the FAP’s existence 

Identify the ECA(s) the hospital will commence (but not all possible ECAs) 

State a deadline (no sooner than 30 days from the notice’s date) 

No more plain language FAP summaries in each billing statement 

Must be sent only when the ECA Initiation Notice is sent 

No longer required to tell all patients about FAP if they call with a 
billing question 

Only need to make reasonable efforts to orally notify patients facing ECAs 

No longer required to document attempts at oral notification 

But need some kind of record for audit/Form 990 reporting purposes 
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Reasonable Efforts 

990: Schedule H, Part V, Section B, Lines 19 and 20 

 

 

 

 

45 



Extraordinary Collections Actions 

990: Schedule H, Part III, Section C, Lines 9a-9b 

(Collections Practices) 

 

 
 

990: Schedule H, Part V, Section B, Line 18 
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Extraordinary Collections Actions 

A 501(r) policy must describe any actions that the hospital 
facility (or other authorized party) may take to obtain payment, 
including, but not limited to, any ECAs 

What ECAs are or will be on your hospital’s menu of options? 

What, realistically, do you plan to initiate against non-payers? 

Does or will your hospital implement ECAs against those who 
qualify for discounted care but have remaining balances? 

Does or will your hospital defer or deny (or require payment 
before providing) care because of an individual’s nonpayment 
of one or more bills for previously provided care? 

Do you satisfy all of the requirements for the exception? 

What if the follow-up visit is continuity of care from a prior ED visit? 
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Extraordinary Collections Actions 

990: Schedule H, Part V, Section B, Line 19 
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Refunds 

Pat received Lab 

Services  

Pat breaks arm 

requiring an ER visit 

and surgery) 

April 

18, 

2017 

June 

2017 

July 2017 
June 

30, 

2017 

August 

2017 

Sept 1, 

2017 
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WHAT TO DO NOW –  

TIPS AND TAKEAWAYS 

50 



Tips and Takeaways 

Develop solutions that work for your organization 

Accept and respond to public feedback on 501(r) policies 

Understand how to address mistakes (or worse) 

Aggregate policy changes to make them at same time 

One board-approval process 

Save on translation expenses 

Consider offering fewer or different types of financial 

assistance to avoid triggering FAP, AGB, and billing and 

collections requirements 
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Tips and Takeaways 

Form an ongoing compliance team 

Identify your compliance approach to Section 501(r) 

Is a particular individual in charge?   

Is there a 501(r) team? 

Manage functions outsourced to 3rd parties 

Work with outside tax advisors 
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Tips and Takeaways 

Monitor and assess changes needed to policies: 

Read through your policies – make them as reader-

friendly as possible 

Build cross-departmental teams to address 

implementation concerns 

Streamline your process:  notify patients as early as 

possible without interrupting the provision of care 

Monitor policies to ensure ongoing compliance 
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Tips and Takeaways 

Update your Form 990 reporting 

Update narratives based on changes to your policies, CHNA 

Double-check links provided and consider URL shorteners 

Indicate which needs are not being addressed; explain why not 

Identify errors or omissions 

Watch for trigger questions 
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Tips and Takeaways 

Conduct annual internal review and training 

Examine your website 

Consider using plain language summary as the FAP’s webpage 

Check policies to make sure they satisfy final regulations 

Hold annual training for senior management and impacted staff 

Role play intake scenarios and process with front-line staff 
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Tips and Takeaways 

Document your Section 501(r) compliance 

List how you comply with each 501(r) requirement 

Consider explaining why you made certain decisions 

Keep, for all open tax periods, copies of:  

All prior policies (emergency, FAP, billing and collection) 

Board minutes approving 501(r) documents (CHNA, FAP, etc.) 

FAP applications and instructions 

Plain language summaries  

Representative post-discharge patient notices 

Website screenshots 

How LEP population was determined (translations) 

Photos of patient registration areas 
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