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Notice

ANY TAX ADVICE IN THIS COMMUNICATION IS NOT INTENDED OR WRITTEN BY 

THE SPEAKERS’ FIRMS TO BE USED, AND CANNOT BE USED, BY A CLIENT OR ANY 

OTHER PERSON OR ENTITY FOR THE PURPOSE OF (i) AVOIDING PENALTIES THAT 

MAY BE IMPOSED ON ANY TAXPAYER OR (ii) PROMOTING, MARKETING OR 

RECOMMENDING TO ANOTHER PARTY ANY MATTERS ADDRESSED HEREIN. 

You (and your employees, representatives, or agents) may disclose to any and all persons, 

without limitation, the tax treatment or tax structure, or both, of any transaction 

described in the associated materials we provide to you, including, but not limited to, 

any tax opinions, memoranda, or other tax analyses contained in those materials.

The information contained herein is of a general nature and based on authorities that are 

subject to change.  Applicability of the information to specific situations should be 

determined through consultation with your tax adviser.
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I. Reasons to Pursue or Avoid a Partnership
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La Piana Consulting 

Collaborate. Create. Accelerate 

La Piana Consulting is a 
national management 
consulting firm serving 

nonprofits and foundations.  
We deliver robust research, 
innovation, and analysis to 

help our clients see things in 
new ways and stay ahead of 
the trends shaping our world.  
As acknowledged thought-
leaders in the sector, we 
accelerate results for our 

clients.  

About Us
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Strategic Restructuring is . . .

A collaborative strategy that 
uses partnerships to enhance 

mission attainment
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Growth Strategy: Growth can be incremental and organic 

or it can leap forward through strategic restructuring.
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Opportunity: While some are worried about the future, 

visionaries will act boldly, seizing opportunity.
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A strategic restructuring can be a lever for growth 

and impact.
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Considerations – Why we do this?

ECONOMICS

MARKET 
OPPORTUNITIES

LEADERSHIP 
CHALLENGES

A TIRED BOARD TO BETTER 
SERVE THE 
COMMUNITY

REASONS 
SPECIFIC TO 

EACH NONPROFIT 

IN PURSUIT 

OF STRATEGY
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Success Factors

Mission focus 

and alignment 

Risk-taking, 

growth 

orientation

An internal 

champion/board 

support

Not in an 

immediate crisis 

Flexibility in 

pursuing mission

A lack of 

divisiveness 

Clarity regarding 

desired 

outcomes

Positive relations 

with potential 

partners
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Understanding Roadblocks 

AUTONOMY 
CONCERNS

LACK OF TRUST SELF-INTEREST ORGANIZATIONAL 
CULTURE 
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Reasons to Avoid a Partnership

Organizations may have bandwidth constraints which 
preclude them from pursuing partnership 
opportunities if there isn’t agreement about priorities.

Partnerships shouldn’t be undertaken unless Board 
and staff are aligned about partnership opportunities, 
motivations, needs, and capacity to implement.

If there isn’t a shared vision for the future; or if an 
individual organization lacks strategic clarity about 
why it would consider a partnership opportunity. 
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Pitfalls

Mergers do not fail because organizational 
leaders can’t integrate their financial systems 
or IT…

Mergers can fail because people tend to hold 
onto their individual cultures and identity rather 
than create a new organization.

16



Current Trends – What is happening nationally? 

▪ Regional funding collaboratives are “normalizing” restructurings

▪ Build it vs Buy it

▪ Cadence is quickening due to increased awareness

▪ Nonprofits considering partnership opportunities with mission-

driven for-profits 

▪ Funder interest in multi-organization partnerships or mergers (e.g. 

not 2, but 5 organizations merging)

▪ Increasingly sophisticated financial analysis sought as part of 

exploratory process
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II. Types of Business Relationships to Consider
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Definitions

• Merger

• Not as common as an acquisition

• Acquisition 

• Joint Venture

• Shared Services
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Merger

“A transaction or other event in which the 

governing bodies of two or more not-for-profit 

entities cede control of those entities to 

create a new not-for-profit entity.”
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Merger Principles

A merger must:

1. Be in the best interest of the respective institutions and 

lead to greater impact.

2. Produce a stronger, more robust version of either 

organization.

3. Fundamentally embrace the mission of both 

organizations.
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Merger Principles (continued)

A merger must:

4. Ensure that the acquired organization maintains its 

individual identity (if feasible) to the fullest extent 

possible, becoming a functional program of the 

acquiring organization.

5. Ultimately establish a strong and financially sustainable 

institution with the best personnel possible to ensure 

future success and mission fulfillment.
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Acquisition

“A transaction or other event in which a not-

for-profit acquirer obtains control of one or 

more nonprofit activities or businesses and 

initially recognizes their assets and liabilities 

in the acquirer’s financial statements.”
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Joint Venture

“A joint venture (JV) is a business arrangement in 

which two or more parties agree to pool their 

resources for the purpose of accomplishing a 

specific task. This task can be a new project or 

any other business activity. In a joint venture (JV), 

each of the participants is responsible for profits, 

losses and costs associated with it. However, the 

venture is its own entity, separate and apart from 

the participants’ other business interests.”

Source: Investopedia
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Shared Services

Shared Services are collaborations between 

two or more similar (size/purpose/geography) 

organizations with the purpose of achieving 

efficiencies.
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Shared Services

1. Identify the business need

2. Identify potential partners

3. RFP process could help

4. Example – international client runs several overseas programs

Good at running programs, needs help raising needed gifts in 

kind (GIK) – finds an organization with a similar value system 

that raises GIK and sends to others – worked out a shared 

services arrangement whereby one organization raises the 

GIK and the other uses it where it is needed
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Merger of Complementary NFPs

Daycare (D) was a daycare relying on government contracts. 

The inability to supplement with outside fundraising made it 

difficult to overcome the operating losses.

YMCA (Y) was a local Y that had struggled since a major 

building project several years ago. The building project 

included several classrooms that remained underutilized.

Foundation (F) was a local foundation that annually 

supported both organizations. F was willing to invest in the 

merger/acquisition process.
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Merger of Complementary NFPs

• Meeting of Board Presidents

• Meeting of Executive Directors

• Early sell to remaining Board

• Due diligence

• Regulatory issues

• Legal issues

• Merger date set

• Inform parents from daycare

• True up of benefits

• Layoffs

• 10 years later… 28



Joint Venture

1. Identify the business need

2. Identify potential partners

3. RFP process could help

4. Example – building a retail/residential building near your 

campus

5. Example – finding a developer to work with on senior housing

6. MUST have legal and financial advisors to be sure it is done 

correctly
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• Travel

• Accreditation

• Consultant, Legal Counsel, Auditor

• Technology compatibility

• Marketing & branding

• Program development

Analysis – Costs

30



Analysis – Advantages

• Good stewardship

• Regional accreditation

• Expanded programs

• Leadership development

• Financial sustainability

• Intra-campus exchanges

• Synergy of blended expertise 

• Advanced technology infrastructure 

• Enhanced learning resources 31



Analysis – Disadvantages

• Negative reaction of constituents

• Potential employee reduction

• Some programs are too similar
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Analysis – Potential Risks

• Jeopardize progress

• No positive impact on enrollment 

• Resistance to change

• Unknown costs

• Misunderstanding institutional cultures

• Lost opportunity
33



Analysis – Recommendation Criteria

There must be: 

• A full commitment by both organizations.

• Long-term financial stability and sustainability.

• Opportunity for significant growth.

• The ability to leverage assets to ensure future 

viability.

• Compliance with all accreditation requirements and 

state and federal regulations.
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Analysis – Recommendation

1. Why would we proceed?

2. Why would we not proceed?
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Analysis – Summary

The analysis summary includes data explaining the 

financial, academic, customer, cultural, and 

regional impact of the merger. 

It makes the case for moving to the next phase or 

discontinuing the process and it demonstrates that 

due diligence has taken place.
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Next Steps

1. Consider all options

2. Try Shared Services

3. Try Consortiums

4. Merger — rare

5. Acquisition — Someone always wins —

6. Find financing

7. Hire professionals to guide the process

8. Prepare, Prepare, Prepare
37





III. Applicable Rules, Standards and Guidance
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Guidance

• ASU 2010-07

• Not-for-Profit Entities (Topic 958)

• January 2010
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Accounting for a Merger

• NFP A and NFP B merge into new NFP C – NFP A has 

3mil in assets, 2mil in liabilities, and 1mil in net assets 

(book values). NFP B has 5mil in assets, 4mil in 

liabilities, and 1mil in net assets.

• New NFP C – 8mil in assets, 6mil in liabilities, and 2mil 

in net assets

• As of the date the merger becomes effective
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Accounting Treatment

Merger

Applies the carryover method in accounting for a 

merger

Acquisition

Applies the acquisition method in accounting for an 

acquisition, including determining which of the 

combining entities is the acquirer
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Accounting for an Acquisition

• Step 1 – Identify the Acquirer

• Step 2 – Identify the Acquisition Date

• Step 3 – Identify Special Items

• Step 4 – Recognize Goodwill Acquired or a 

Contribution Received
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IV. Related Legal Issues
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Types of M&A Activity for Nonprofits 

• Combination of two organizations

• Acquisition of additional capabilities 

• Divestiture of divisions (or UBIT activities) 

– The incubator

– Noncore

– Resource allocation and focus

– Disposition of assets in view of dissolution

– Risk management 
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Types of M&A Activity for Nonprofits 

• Forms of transactions:

• Acquisition/Divestiture

– Assets

– Control of board

– Membership

• Merger

– Direct

– Forward triangular

– Reverse triangular

• Consolidation

• Membership exchange
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Types of M&A Activity for Nonprofits 

• Nature of transactions:

• Assets

– Sale

• Acquirer pays FMV and takes only the assets and liabilities specified

– Gift 

• Acquirer may be subject to transferee liability

• Change of control

– Organization survives; liabilities remain isolated there

• Merger

– Survivor succeeds by operation of law to all assets and liabilities of merging corporation

– Merger of nonprofit into for-profit requires that value of the nonprofit be transferred to 
another nonprofit
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Types of M&A Activity for Nonprofits 

• Use of LLCs/disregarded entities

• No longer necessary to multiply tax entities in order to obtain liability protection

• For most tax purposes, a single-member LLC is treated as a division of its sole 
member

– Notable exceptions: Employment and excise taxes, real property taxes

• But a separate legal person for all other purposes

• In most jurisdictions, can be organized for any lawful purpose

• LLCs have very few nonwaivable default rules, but governed by LLC agreement
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Types of M&A Activity for Nonprofits 

• E.g., a tax-exempt entity using a single-member LLC to hold newly acquired assets 
or a newly acquired line of business:

Tax-
exempt

SM
LLC

Acquisition 
target
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Corporate & Governance Issues

• Corporate approval

– Board of directors

• Majority of quorum, or

• Supermajority

– By law, or

– By governing documents

• By committee?

– Members

• Voting rights?

• Approval level

• By class

– Designated third persons and others

• When is an asset sale a fundamental transaction?

– “All or substantially all of the assets of the corporation” 

– “Out of the ordinary” and “substantially affects the existence and purpose”
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Corporate & Governance Issues

• Board’s fiduciary duty obligations 

• Duty of care
– “with the care an ordinarily prudent person in a like position would exercise under 

similar circumstances”

– Adequately informed

– All relevant information, including evidence of FMV

– Sufficient time and notice to consider the proposed transaction

• Duty of loyalty
– “in a manner the director reasonably believes to be in the best interests of the 

corporation”

– Directors must disclose all conflicts of interest

– An interested-director transaction can be approved by:
• Disinterested directors

• Committee 

• Members

• Special counsel or others
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Corporate & Governance Issues

• Risk management:

• Due diligence
– Organizational documents and good standing
– Financial matters
– Tax matters
– Contracts and commitments
– Real property and other assets
– Patents, trademarks, licenses, and other intangibles
– Employees, benefit plans, labor disputes, and related transactions
– Regulatory and intellectual property filings and records
– Insurance
– Litigation and compliance with law
– Environmental matters
– Miscellaneous

• Representations and warranties
– Fact finding
– Excuse not to close
– Separate causes of action

• Indemnification



V. Potential Risks to a Nonprofit’s 

Tax Exemption
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Tax Issues

▪ Inurement

• An organization exempt under I.R.C. § 501(c)(3), must be organized and operated 
exclusively for exempt purposes. 

• An organization is not “operated exclusively” for one or more exempt purposes if its net 
earnings inure in whole or in part to the benefit of private shareholders or individuals. 

• A private shareholder or individual is those persons having a personal and private interest 
in the activities of an organization. 

• In general, a private shareholder or individual is considered an “insider” with respect to 
the exempt organization.
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Tax Issues

▪ Private benefit

• An organization is not organized or operated for exempt purposes unless it serves a public 
rather than a private interest. 

• The burden is on the organization to establish that it isn’t organized and operated for the 
benefit of private interests such as designated individuals, the creator or his family, 
shareholders of the organization, or persons controlled, directly or indirectly, by private 
interests. 



56

Tax Issues

• Excess benefit and intermediate sanctions

• I.R.C. § 4958 imposes excise taxes for transfers that provide an “excess benefit” to a 
disqualified person

– Applies to organizations exempt under I.R.C. §§ 501(c)(3); 501(c)(4); and 501(c)(29)

– “Disqualified persons”:
• directors, officers, and substantial contributors to a tax-exempt organization;

• family members of disqualified persons; and

• corporate entities owned in which disqualified persons holds an interest greater than 35%

• Excess benefit in the context of a sale/merger if the organization:
– sells assets to a disqualified person at less than fair market value; or

– purchases assets from a disqualified person at more than fair market value

• Intermediate sanctions for an excess benefit transaction:
– 25% of the excess benefit (assessed on disqualified person who received the benefit),

– a requirement to correct by reimbursing the organization for the value of the benefit, and

– 10% of the excess benefit (capped at $20,000) per transaction on managers who approved the 
transaction

• Managers can avoid the 10% tax on their participation if they can demonstrate that:
– they relied on professional advice (legal opinion, accounting opinion, independent appraisal) 

that the transaction was reasonable and excess benefits were not provided



57

Tax Issues

• Relinquishing tax-exempt status

• Restrictions that come with tax-exempt status may continue to apply to the assets 
of a nonprofit, even if the organization relinquishes its tax-exempt status:

– An organization exempt under I.R.C. § 501(c)(3) is required to dedicate its assets to an 
exempt purpose

– The organization must also ensure that the conversion does not result in private benefit 
or inurement

– These IRS concerns are in addition to any reviews required by the appropriate state 
charity regulator in the nonprofit’s state of incorporation.

• Further considerations may also apply if the organization is a private foundation:

– Private foundations seeking to terminate or merge with another tax-exempt entity must 
adhere to the rules for terminating a private foundation under I.R.C. § 507.

– Failure to comply with those rules or to time the transaction appropriately can result in 
a substantial termination tax.
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Tax Issues

• Conversion of for-profit to nonprofit

• When a for-profit converts to a nonprofit, the organization should be careful to 
ensure that it:

– is engaging in tax-exempt activities

– has properly valued its assets

– has paid any necessary taxes under I.R.C. § 337(d) on the appreciation of its assets, and 

– has not been formed to serve private interests

• Failure to do so could result in:

– a denial of its request for recognition of tax-exempt status, or

– revocation of its status in an examination
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Tax Issues

• New guidance on when a new tax-exempt application (or 501(c)(4) notice) is needed

• Revenue Procedure 2018-15, 2018-9 IRB (February 26, 2018) 
– Applies to corporate restructurings of domestic business entities that are classified as 

corporations under the Treasury Regulations and are recognized as exempt under I.R.C. §
501(c)  

– The restructuring organization must also be in good standing with the state it was 
incorporated (or formed in the case of an unincorporated association).  

– Instead of submitting a new application for recognition of tax-exempt status, organizations 
that qualify report the changes on their Form 990, along with any changes of address on a 
Form 8822-B if they have engaged in a domestication or reincorporation in a different state. 

– This guidance does not apply to a restructuring where the surviving organization is:
• a disregarded entity, 

• LLC, 

• Partnership, or 

• foreign business entity

– Also does not apply if 
• the surviving organization is seeking a determination that it is exempt under a different paragraph of 

I.R.C. § 501(c)

• if the surviving organization obtains a new EIN
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Tax Issues

• IRS Examinations Work Plan

• In its FY 2018 work plan, the IRS has stated that it is undertaking a compliance 
strategy on previous for-profit entities that have converted to tax-exempt 
organizations under I.R.C. § 501(c)(3). 
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Case Study

• Example: a charity is selling a distinct line of business to the for-profit subsidiary of 
its affiliated trade association:

501(c)(3)

Taxable sub

501(c)(6)

Line of 
business





VI. Leading an Organization into 

Merger Consideration
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The Process 

ResolutionAssessment AgreementNegotiation

• Legal 
Resolution

• Integration

Implementation
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Process – Assessment 

Self Assessment Identifying Potential Partners Assessing Potential Partners

Factors to Assess:

▪ Motivators

▪ Desired outcomes

▪ Critical issues

▪ Organizational factors or “red flags”

▪ Financial assessment

▪ Which organizations are most related 

to you?

▪ Where can your organization solve a 

problem for another? Fill a gap?

▪ Offer same/similar programs and 

services

▪ Have geographic or “consumer” 

overlap

▪ Seek funding from the same sources

▪ Compete for media attention, staff, or 

board members

▪ Level of trust 

▪ Past experiences

▪ “Usable” skills and assets

▪ Cautions and challenges

▪ Mission and program compatibility 

and complementarities

▪ Financial condition
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Negotiation Process 

Issues to Negotiate What takes place and/or 

What a consultant provides

Due Diligence 

• Programmatic 

• Financial

• Human Resources

• Capital

• Governance

• Communications

• Preparation for and facilitation of 

negotiations

• Keeping minutes 

• Financial Due Diligence

• Assistance with communication

• Crisis management

• Coordination with attorneys

• Debriefs and Board presentations

▪ What is it?

▪ Financial 

▪ Legal 

▪ What is needed? 
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Negotiation Process
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Integration

• Systems

• Administrative 

• Programmatically 

• People & Culture  

Implementation Process 

Planning

• Develop operational 

and program plans

• Strategic plans 

• Business plan 

• Change management 

& Culture  

Legal Resolution

• File with state and/or 

formally approve 

• Approve

• Begin operating as 

partners
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LOREM IPSUM DOLOR SIT AMET, 
CONSECTETUER ADIPISCING ELIT. 
12

Lorem ipsum dolor sit amet, consectetuer adipiscing 

elit. Maecenas porttitor congue massa. Fusce posuere, 

magna sed pulvinar ultricies, purus lectus malesuada 

libero, sit amet commodo magna eros quis urna.

Cultural Integration 

Cultural Integration 

▪ Be intentional about the process

▪ Maintain two-way communication

▪ Celebrate successes

▪ Resolve disagreements immediately

▪ Make communication/decision-making style explicit 

▪ Monitor internally and externally
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Being Prepared for Change 

The process will 
take time

People may leave

There are both 
costs and benefits 
(intermediate and 

long-term) 

Reach out to 
donors, supporters, 
membership early 

on
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Build Change Management into Culture

CHANGE IS HARD CHANGE CREATES 
BOTH EXCITEMENT 

AND ANXIETY 

TALK 
OPENLY 

ABOUT THE 
NEEDED 

CHANGES 

PROVIDE OFF-RAMPS 
FOR THOSE NOT 

INTERESTED/WILLING 
TO CHANGE
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The Adaptation Equation

The Adaptation Equation
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La Piana’s 20-60-20 Rule

But management spends 80% of its energy on the resistant 20%
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Key Take-Aways

❑ Organizations should recognize there are multiple partnership options to advance  

mission. Form should follow function.

❑ Partnerships take time and capacity.

❑ Building trusting relationships is a key investment.

❑ A strong process will provide confidence and structure. 

❑ Third-party involvement supports a balanced approach.

❑ Norms are created from the very beginning. 

❑ We are in a people business so don’t discount the people affected by a 

merger/restructuring.

❑ Shared vision/goals is the foundation for every partnership.
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VI. Related Employee Benefits and 

HR Issues
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Related Employee Benefits and HR Issues

▪ Shared Talking Points

▪ Reinforce trust being built in Joint Negotiations process

▪ Give timeframes but don’t over-commit

▪ Clarify point of contact for questions

▪ Share employee handbooks early

▪ Vacation/holiday benefits

▪ Titles/seating arrangements

▪ Preempt cultural issues if possible

▪ Norm setting starts immediately

▪ 20-60-20 rule

▪ Engage and listen

▪ Severance and stay-pay 

▪ Allow room for grieving what has been lost

▪ Build new rituals and traditions
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Questions?



Thank you.

Lara Jakubowski

La Piana Consulting

jakubowski@lapiana.org

Fran Brown

CapinCrouse LLP

fbrown@capincrouse.com

William M. Klimon.

Caplin & Drysdale

wklimon@capdale.com


