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I. Getting the Most Out of Expert Witnesses

A. Qualifying Experts: Daubert and Frye Issues

Kentucky Rules of Evidence (KRE) 702 sets out the standard for the admissibility of 

expert testimony: 

If scientific, technical or otherwise specialized knowledge will assist 

the trier of fact to understand the evidence of to determine a fact in 

issue, a witness qualified as an expert by knowledge, skill, 

experience, training, or education, may testify thereto in the form of 

an opinion of otherwise, if: 

(1) The testimony is based upon sufficient facts or data;

(2) The testimony is the product of reliable principles and

methods; and

(3) The witness has applied the principles and methods reliably

to the facts of the case.

KRE largely codified the evidentiary pronouncements from Daubert v. Merrell Dow 

Pharmaceuticals, 509 U.S. 579, 113 S. Ct. 2786 (1993). Under Daubert, scientific or specialized 

evidence must be relevant and reliable to be admissible. Toyota Motor Corp. v. Gregory, 136 

S.W.3d 35 (Ky. 2004).  The Daubert holding was extended beyond just “scientific” evidence in 

Kumho Tire Co. v. Carmichael, 526 U.S. 137 (1999), which applied the Daubert factors to 

“technical” evidence as well. 

The scientific or technical evidence is reliable when it is based upon scientifically valid 

reasoning or methodology. Id. at 39. The test of reliability is flexible; however, the trial court 

may consider the following Daubert factors: 

(1) whether the theory or technique can be and has been tested;

1 These materials are attributed to Hon. Matthew Lockaby and Hon. Travis Holtrey, who produced them for a prior 

NBI seminar on expert witnesses. 



(2) whether the theory or technique has been subjected to peer

review and publication;

(3) the known or potential rate of error in using a particular

scientific technique and the existence and maintenance of

standards controlling the technique’s operation; and

(4) whether the theory of technique has been generally

accepted in the particular field.

Id. at 40 (quoting Daubert, 509 U.S. at 593-94). 

In Daubert, the Supreme Court of the United States essentially ruled that a trial judge 

must act as a gatekeeper to exclude unreliable expert testimony. In so doing, the court overturned 

the previous standard in Frye v. United States, 293 F. 1013 (D.C. Cir. 1923).  A court applying 

the Frye standard must determine whether or not the method by which that evidence was 

obtained was generally accepted by experts in the particular field in which it belongs. The Frye 

standard has been abandoned by many states and the federal courts in favor of the Daubert 

standard, but it is still law in some states. Kentucky expressly adopted the Daubert standard in 

Goodyear Tire v. Thompson, 11 S.W.3d 575 (Ky. 2000), then again in Toyota Motor Corp. v. 

Gregory, 136 S.W.3d 35 (Ky. 2004). Kentucky also adopted the Kumho Tire holding applying 

the Daubert factors to “technical” knowledge in Miller v. Commonwealth, 908 S.W.2d 100 

(Ky.1995).   

The procedural safeguards from Daubert, Kumho Tire, Goodyear Tire and Miller, require 

the trial court to keep out pseudoscientific evidence.  Brown–Forman Corp. v. Upchurch, 127 

S.W.3d 615, 620 (Ky. 2004).  So, the trial court serves as a “gatekeeper” and must initially 

determine the relevancy and reliability of such specialized evidence before such evidence may be 

admitted during trial. To determine relevancy and reliability, the trial court must conclude 

“whether the expert is proposing to testify to scientific, technical or other specialized knowledge 

that will assist the trier of fact to understand or determine a fact in issue.” Toyota Motor, supra, 

at 39. 

It is often necessary for the trial court to conduct a “preliminary hearing” on the 

specialized scientific evidence. Lukjan v. Commonwealth, 358 S.W.3d 33, 41 (Ky. Ct. App. 

2012). However, the trial court may fulfill its gatekeeper role without conducting a preliminary 

hearing if “the record is complete enough to measure proffered testimony against the proper 

standards of reliability and relevance.” Id. (citations omitted). When the record is sufficient and 

no preliminary hearing is required, it is recognized: 

[T]he minimum a court must do to fulfill the requirements of

Daubert and its progeny is to make an affirmative statement on the

record that the court has reviewed the material submitted by the

parties [relevant] to the testimony of the [exert witnesses] and [has]

concluded that the testimony was reliable. In so doing, however, the



court need not recite any of the Daubert factors, so long as the record 

is clear that the court effectively conducted a Daubert inquiry. 

Id. (internal citations and quotations omitted). 

B. Preparing the Expert Witness for Depositions

There are a variety of things that counsel can do to prepare an expert witness for his or 

her deposition. The essential starting point is for counsel to understand what his or her expert’s 

opinions are, what methodology was used to reach them, and what facts were used to support the 

opinions. In other words, before counsel can prepare an expert for deposition, the attorney must 

know the expert’s opinions, report, and/or disclosure inside and out. 

Significant time preparing the expert witness for deposition is almost always necessary, 

as even the most experienced and knowledgeable experts require careful preparation. This 

preparation, of course, will not teach the expert anything about his or her field of expertise; 

rather, it will help focus the expert on the task of testifying as a witness. The following is a non-

exclusive list of guiding tips for deposition preparation. 

1. Tell the Truth.

First and foremost, an expert witness must tell the truth. Far too many problems are 

created, and can lead to insurmountable setbacks, when an expert either fails to tell the truth or 

attempts to stretch the truth beyond credulity. Indeed, any problems with the expert’s 

qualifications and methodology will only be exacerbated by failing to tell the truth. 

2. Deposition Logistics and Basics.

Counsel should explain the deposition process to the expert witness, reminding him or 

her that it is not a simply pleasant conversation with the opposing party’s lawyer. The basic 

advice that counsel should give to an expert witness is similar to that which is given to any fact 

witness: 

a. Listen to the question to make sure you understand the question

that is being asked;

b. If you don’t understand the question, please ask counsel to

rephrase or re-ask the question;

c. When you answer, speak verbally; do not shake or nod your head

or say “uh-huh” or “huh-uh;”

c. When you answer, answer only the question that is asked;

d. Do not volunteer any information;



e. Do not speculate or provide conjecture; and

f. Do not argue with counsel.

For videotaped depositions, expert witnesses should be cautioned about their tone and 

appearance, especially facial expressions. Experts, to have the most commanding impact, must 

be seen as neutral and unbiased. Rudeness, arrogance, and condescension will only detract from 

the substance of an expert’s opinions. 

3. Report or Disclosure.

Both the attorney and the expert should know, inside and out, the expert’s report (or 

disclosure), the opinions reached, the methodology used to reach them, and the facts and 

documents upon which the opinions are based. It goes without saying that, relatedly, an expert 

should know and be comfortable discussing all aspects of his or her curriculum vitae. 

4. Prior Testimony and Opinions.

During the expert vetting process, counsel should obtain and review prior deposition 

transcripts for prospective expert witnesses, including any and all negative or adverse 

information available regarding the witness. When preparing an expert for deposition testimony, 

counsel should also discuss prior testimony with the expert. 

Ideally, counsel can (a) gain an insight into the weaknesses of an expert’s deposition 

performance and correct them; (b) address any negative information about the expert; and (c) 

avoid conflicting testimony. 

5. Facts.

The expert witness should have a full, complete, and exhaustive knowledge of the facts of 

the case, not just those that are germane to his or her report (or disclosure). Such knowledge 

lends credibility and enhances the expert’s neutrality. 

6. Do Not Waive the Reading and Signing of the Transcript.

All witnesses, including expert witnesses, have the right to read and review the transcript 

of their testimony. An expert who is interested in accuracy should not agree to waive his or her 

right to review the transcript. 

Finally, a word about the attorney-client privilege. In Kentucky, there is no attorney-

client privilege with respect to communications with and draft reports of a testifying expert 

witness if they—the communications and draft reports—are used as a basis for the testifying 

expert’s opinions. See Sanborn v. Commonwealth, 892 S.W.2d 542, 549-550 (Ky. 1994) (stating 

that a testifying expert “does not fall in the definition of representative lawyer. In this situation, 

disclosure is contemplated and the privilege is eliminated. A contrary finding would permit a 

party to exclude relevant evidence. A party ought not be permitted to thwart effective cross-



examination of a material witness whom he will call at trial merely by invoking the attorney-

client privilege to prohibit pretrial discovery”).  

Thus, communications between an attorney or his client and an expert are discoverable, 

along with draft reports, if the information is used as a basis for the expert’s opinions. Sanborn, 

892 S.W.2d at 549-550; Foster v. Commonwealth, 827 S.W.2d 670 (Ky. 1991). The same 

communications and drafts may also be discoverable if they are relevant to either credibility of or 

impeachment of the expert. Hager v. Allstate Ins. Co., No. 2007-CA-2599, 2009 WL 3320938, at 

*16 (Ky. Ct. App. Oct. 16, 2009). This does not necessarily mean that the discoverable

communications and drafts will ultimately be admissible at trial. Alliant Hosps., Inc. v. Benham,

105 S.W.3d 473 (Ky. Ct. App. 2003). Instead, the court will apply the KRE 403 balancing test,

weighing the probative value of the desired evidence and the prejudicial effect of the request. See

Ky. R. Evid. 403 and Lake Cumberland, LLC v. Dishman, 2006-CA-136, 2007 WL 1229432

(Ky. Ct. App. April 6, 2007).

The Federal Rules of Civil Procedure, by contrast, expressly protect from disclosure draft 

reports and nearly all communications between attorneys and expert witnesses. See Fed. R. Civ. 

P. 26(b)(4) (protecting from disclosure draft reports); 26(b)(3)(A) and (B) (protecting from

disclosure communications other than those regarding the expert’s compensation, identifying

facts and data for the expert to consider, and assumptions the attorney provided to the expert).

Finally, the Kentucky Rules of Civil Procedure and the Federal Rules of Civil Procedure 

treat non-testifying litigation consultants the same: both protect communications and reports 

from disclosure. Rule 26(b)(4)(D) of the Federal Rules of Civil Procedure and CR 26.02(4)(b) 

extends work product protection to the work and opinions of non-testifying litigation consultants. 

This extension is grounded in the fact that “attorneys must often rely on the assistance of 

investigators and other agents in the compilation of materials in preparation for trial.” U.S. v. 

Nobles, 422 U.S. 225, 238 (1975). 

To establish a consulting relationship, the party seeking the protection must show that the 

consultant was (a) retained by the attorney through a formal agreement to (b) assist in rendering 

legal advice. See Dublin Eye Assoc., P.C. v. Massachusetts Mutual Life Ins. Co., No. 11-128, 

2013 WL 653539 (E.D. Ky. Jan. 11, 2013). Under Kentucky law, there is a third element: (c) that 

the consultant will not be called as a witness at trial. CR 26.02(4)(b). The courts will often look 

to whether the consultant is being paid as evidence of the relationship. The consultant, moreover, 

is considered an agent of the attorney, not the party. 

Because litigation consultants are only entitled to work product protection, only those 

communications made in anticipate of litigation are protected. Thus, a consultant’s work product 

is discoverable if a party can show (a) exceptional circumstances and (b) that it is impracticable 

for the party to obtain the facts or opinions on the same subject by other means. 

C. The Use of IMEs

1. When to Use an IME and When Not to Use an IME



 If you represent the Plaintiff and if the Plaintiff‘s treatment involves multiple disciplines 

of medicine, it may be a good idea to pull an IME in to bring everything together. Or if a treating 

physician is not supportive and does not seem to advocate for the patient, you may consider an 

IME. 

 

If you represent the Defendant and the treating physicians seem to be less than supportive 

of the Plaintiff, you may want to avoid an IME and just use the treating physician. If, however, 

there are strong opinions coming from the treating physicians, an IME may be warranted. IME’s 

are great when there are some signs of malingering, gaps in treatment, pre-exiting conditions, 

and symptom magnification. 

 

2. Ky. R. Civ. P. 35 Requires Necessary Safeguards for Medical 

Examinations. 

 

Kentucky Rule of Civil Procedure 35.01 states in its entirety: 

 

When the mental or physical condition (including the blood group) 

of a party, or of a person in the custody or under the legal control of 

a party, is in controversy, the court in which the action is pending 

may order the party to submit to a physical or mental examination 

by a physician, dentist or appropriate health care expert, or to 

produce for examination the person in his custody or legal control. 

The order may be made only on motion for good cause shown 

and upon notice to the person to be examined and to all parties 

and shall specify the time, place, manner, conditions, and scope 

of the examination and the person or persons by whom it is to 

be made. “ 

 

Ky. R. Civ. P. 35.01 (emphasis added).  

 

Frequently, attorneys will readily provide adverse counsel with the time and place of the 

proposed examination. However, when describing the manner of the examination, the conditions 

of the examination, and the scope of the examination, adverse counsel try to provide only a 

cryptic explanation, thereby granting the examining physician carte blanche discretion, often 

leading to an abuse of Ky. R. Civ. P. 35.01. 

 

Rule 35.01 speaks for itself: when the health of a party is at issue in the case, the Court 

can order an examination. However, if the manner, condition, and scope of the examination are 

not carefully defined by the Court, the rule will be perverted and counsel can use the 

examination as an ex parte opportunity to go far beyond a physical examination of the injury at 

issue by means of a fishing expedition which then becomes a part of the physician’s 

testimony.  The Court in Metropolitan Property & Casualty Insurance Company v. Overstreet, 

103 S.W.3d 31, 38 (Ky. 2003), addressed these very concerns: 

 

States have generally recognized that while a Rule 35 examination 

is ideally a purely scientific exercise, it is also, inevitably, another 



arena in which the litigation is joined. E.g., Jacob, supra, 639 

N.E.2d at 1013 (“The purpose of the examination is to further the 

litigation process.”); Jakubowski v. Lengen, 86 A.D.2d 398, 400-01, 

450 N.Y.S.2d 612 (N.Y.App.Div.1982) (“A physician selected by 

defendant to examine plaintiff is not necessarily a disinterested, 

impartial medical expert, indifferent to the conflicting interests of 

the parties.”). The examining doctor may be encouraged by his 

employer to treat the examination as a de facto deposition. Given 

this reality, these states hold by rule or decision that the 

examinee may be entitled to a degree of protection against a 

physician hired by the adversary. 

We are persuaded by the latter view. By its very terms, CR 35.01 

applies only when the mental or physical condition of the examinee 

is “in controversy.” The examining party, almost by definition, 

moves for a CR 35.01 examination with the hope of furthering its 

litigation position. Thus, the examining physician will nearly always 

be hired with an adversarial mindset. In Tuttle v. Perry, Ky., 82 

S.W.3d 920 (2002), we recognized that “expert witnesses are often 

compensated handsomely and it is widely believed that they may be 

expected to express opinions that favor the party who engaged them 

and who pays their fees.” Tuttle also noted that “certain expert 

witnesses derive a significant portion of their total income from 

testifying in litigation.” We would close our eyes to reality were we 

to pretend, simply because CR 35.01 examinations should be 

conducted with only the health of the examinee in mind, that they 

always are so conducted. 

Overstreet, 103 S.W.3d at 38 (select internal quotations and citations omitted). 

“Courts have unanimously accepted the tenet that the conditions of a Rule 35 

examination are left to the sound discretion of the trial court.” Id. at 35-36. In fact, the issue of 

placing conditions on a CR 35 examination is not new to the Jefferson Circuit Court. See Banks 

v. Willett, No. 2010-SC-484, 2011 WL 1104097 (Ky. March 24, 2011). In the unpublished

opinion, the Jefferson Circuit Court, Division One, allowed an examination of the plaintiff under

specific guidelines which included, but was not limited to:2

1. The scope of the examination shall only be for the injuries

claimed in this subject wreck and not any unrelated

injuries;

2. This shall be a physical examination only and the Plaintiff

shall not be questioned by the doctor or his staff regarding

details of how the wreck occurred, employment, or other

2 Banks v. Willett, No. 2010-SC-484, 2011 WL 1104097 (Ky. March 24, 2011), is cited for consideration as there is 

no published opinion that adequately addresses the issue. 



 areas outside specific questions about her (sic) physical 

 injury; 

3. The Plaintiff shall not be required to produce any 

 documentation or diagnostic test results; 

4. Any testimony or report from the Defendant’s expert 

 physician(s) shall be limited in scope to Plaintiff’s injury 

 from the wreck and shall only be within the scope of his 

 professional specialty[.] 

 

Without court-ordered restrictions, under CR 35 an examining physician armed with a list 

of questions from adverse counsel can engage in an ex parte oral and written examination of the 

Plaintiff. Everyone involved would agree, requiring a party to undergo a deposition without the 

guidance of counsel and the protection of the civil rules would be greatly prejudicial. This exact 

occurrence explains why parties should fight to disallow questioning and the completion of 

forms/questionnaires as a part of the CR 35 examination. 

 

The un-level playing field created by CR 35 examinations without safeguards is 

analogous to requiring a party to sign a blanket medical authorization and allowing the adverse 

party to go around and speak with all the medical providers. This type of ex parte behavior has 

been forbidden by Kentucky courts. Indeed, in Geary v. Schroering, 979 S.W.2d 134 (Ky. Ct/ 

App. 1998), a trial court ordered the plaintiff to sign a blank medical authorization submitted by 

defendants. Plaintiff petitioned the Court of Appeals for a writ of prohibition, which granted the 

writ, stating that 

 

In this case, an executed medical authorization would act like an ex 

parte subpoena. It would allow Grant and Welding to obtain medical 

information without any notice to Geary and without any means for 

Geary to protect her legitimate privacy interests. To compel 

execution of this medical authorization would allow Grant and 

Welding to circumvent the Rules of Civil Procedure and permit 

discovery without any adversarial safeguards.” 

 

Id. at 136 (emphasis added). 

 

Other abuses commonly seen in CR 35.01 examinations include plaintiffs being asked to 

perform numerous strenuous physical activities. Further, “independent” medical examiners claim 

it is impossible to issue an opinion without multiple examinations, which is in contradiction of 

the rule as the rule provides for “a physical examination.” One can only imagine the abuses of 

such multiple examinations without parameters. 

 

 3. How to Attack the IME Doctor. 

 

When attacking the IME physician, the following must be considered as a part of a 

thorough cross-examination. 

 

   A. Financials. 



Total income of the witness is not admissible but the amount charged, but the number of 

IMEs performed per year is. You can also explore how much time the doctor actually took with 

the examinee. 

B. Did he/she have all the information?

It is common for an IME physician to not have all the films or diagnostic studies. Even 

when they have them, many times they just looked at a report and not the actual study. 

C. Pit against the treating physician.

The easiest way to defeat an IME is to use treating physicians. Be extremely familiar with 

the entirety of the records, reports, and opinions from all treating physicians. 

D. Obtain prior testimony and prior reports from the same physician.

The IME doctor’s prior depositions will be helpful because, over time, they may reveal 

areas conflict. Prior reports are also helpful because they all look alike and say the same exact 

thing, and you will show how little the IME physician has done. 

E. Limit them on the front end by Rule 35.

D. Videotaped Depositions

The Kentucky Rules of Civil Procedure set forth specific rules for videotaped 

depositions. See Ky. R. Civ. P. 30.02(4). For instance, the video recording equipment can only 

be “operated by a person qualified to operate such equipment, who is to mark the recording with 

the style and number of the action and name of the witness and to file a certificate which 

identifies the said recording.” CR 30.02(4). Although nothing in the rule prevents a party’s 

attorney from video recording a deposition, if there are later arguments regarding the making of 

the recording or the accuracy of the recording, the attorney could be called as a witness, 

endangering the case.  

Under CR 30.02(4)(a), the videographer must read a statement introducing the parties to 

the litigation and the attorneys present before the deposition commences. 

Under CR 30.02(4)(b), the video equipment must remain stationary at all times during the 

deposition. Zooming in or out on the witness is not permitted; zoom may only be used to display, 

for the jury’s viewing, exhibits, evidence, or other pieces of demonstrative proof that can only be 

fairly and reasonably seen on the video recording by use of the zoom feature. 

Most importantly, under CR 30.02(4)(e), “all objections will be reserved and shall not be 

stated on the video recording except for objections relating to the form of the question.” All other 

objections are to be addressed with the court at the appropriate stage of the litigation. 



 E. Presentation of Expert Testimony at Trial 

 

 The discussion of the use of your expert at trial must begin by referring back to the 

discussion above about having your expert prepared for his/her deposition. The deposition will 

serve to set the parameters of the cross-examination at trial. 

 

  1. Getting them there. 

 

 This may sound elementary, but coordination can be a nightmare. Start by alerting your 

expert of the trial date as soon as you know it. 

 

  2. Preparing them. 

 

 Bring them up to speed about the make-up of the jury. Let them know about all pre-trial 

rulings on the evidence. Let them know what the status of the trial is and what evidence is 

already in the record. 

 

  3. Using them in the right order. 

 

 Nothing can damage your expert more than when you put them on the stand. 

 

  4. Where to walk in the courtroom. 

 

 An expert that goes to court a lot knows what they are doing in a court room. Have your 

expert act as if they do not live in the court room. 

 

  5. Demonstrative Exhibits. 

 

 Experts tend to like to talk a lot, but if you give them some exhibits to explain or make a 

point clear it takes some of the focus off your expert. 

 

  6. Personalizing them. 

 

 Get them down off the stand and in front of the jury. 

 

  7. Compact. 

 

 Remember we live in a “snap chat” and “Instagram” society. You must keep the expert’s 

testimony compact and concise, focusing on the heart of his/her testimony. 

  

  8. Rebuttal. 

 

 Always plan your case with the use of a rebuttal expert in mind. This gives you the last 

word if you are the Plaintiff. And it’s a great way to head into closing argument. 

 

 F. Cross and Direct Examination 



For many lawyers, a blistering cross-examination of a key witness at trial can be the 

personal highlight of the trial. Perhaps for others it is delivering a compelling, emotionally-

charged closing argument. Fewer lawyers, I imagine, daydream about a well-planned and 

organized direct examination. While other aspects of trial may be much more dramatic, none 

may be as important as direct examination. Here are five tips for conducting an effective direct 

examination. 

1. Choose Expert Witnesses Carefully.

The vetting process for choosing an expert witness is necessarily a time-consuming one. 

While perhaps no expert witness is or will be a perfect witness, this process generally ensures 

two things. First, that the witness is a respected thinker or leader in his or her field. And, second, 

that the witness does not have any prior reports, opinions, or testimony that will conflict with the 

opinions that are to be given in your case. A careful vetting process, which includes review of 

prior depositions and reports, discussions with other attorneys who have retained the expert, and 

searches for information available on various public and private databases, is essential. 

2. Organize Testimony to Help the Jury Learn.

The most effective testimony on direct examination is organized to promote learning. For 

a jury, this means several things. First, begin strongly and end strongly; jurors are more likely to 

remember, and pay attention to, the first and last things they hear. Start with a punch – then 

withdraw, move through the expert’s qualifications, and build the basis for the opinions in a 

steady, concise manner. End with the same punch, but present it or package it in a slightly 

different manner. It goes without saying, of course, that the trial theme should be interwoven into 

the direct examination story you present with your expert. 

3. Control, but Don’t Lead.

Leading questions are generally not permitted on direct examination. As a practical 

matter, though, leading an expert witness has the effect of making the attorney the focus of the 

examination. For expert witnesses – especially those whom you’ve properly vetted and who are 

leaders in their field – let them tell the story in their own (carefully prepared!) words. An 

attorney can control the direction examination of an expert witness by starting with broader 

questions and then narrowing the focus as necessary to present more specific details. 

4. Anticipate the Cross.

Rarely in litigation are all the facts and equities on one side. In this regard, the easiest 

way to discredit your own expert witness is to ignore, on his or her direct examination, the 

opposing party’s theories and evidence. Anticipating the opposing side’s cross examination can 

blunt its force and enhance your own expert’s credibility. 

5. Use Visual and Demonstrative Aids.



The U.S. Department of Labor conducted a study on effective presentations, concluding 

that retention of information is six times greater when information is conveyed by and with 

visual and oral means. See U.S. Dept. of Labor, “Presenting Effective Presentations with Visual 

Aids,” available at http://www.osha.gov/doc/outreachtraining/htmlfiles/traintec.html. As such, 

pictures, charts, diagrams—they will all help effectively explain and emphasize your expert’s 

testimony. 

 Still, though, a carefully crafted cross-examination that guts the opposing side’s case is 

what makes for high drama, at least on television if not in the actual courtroom. While the art of 

cross-examination is one learned through experience and preparation, here are five tips for 

conducting an effective cross examination. 

1. Prepare, Prepare, Prepare.

Preparation for cross-examination of an expert witness begins with mastering the expert’s 

curriculum vitae, writings, prior opinions in other similar cases, and current opinions. Cross-

examination is a time when the lawyer can argue his case; only careful preparation will allow 

him or her to do so effectively. 

2. Know Your Objective.

Some cases will require you to keep your questioning short and concise – jab-like. Other 

cases, however, will require you to spend more time with the witness to draw out issues that you 

will address with your own expert on direct examination. If you don’t know your objective with 

cross-examination, neither will the jury. 

In addition, in some cases, your objective may be to lay the groundwork for a successful 

Daubert motion. In other cases, you may simply to want to prepare a successful motion in limine 

on a narrow issue. Still yet, other cases may require you to simply dull the force and impact of 

the expert’s testimony to allow your expert on direction examination to shine. 

3. Lead the Witness.

One of the oldest rules of cross-examination is to ask only leading questions. It’s an old 

rule because it’s a good rule. Asking leading questions allow the attorney to testify and, in front 

of a jury, allows the attorney to take control. 

Bear in mind, however, that leading questions can become repetitive – ending every 

question with “right?” or “isn’t that correct?” can eventually dull the attention of even the most 

intent juror. So, mix up the manner in which the leading questions are posed and phrased. 

4. Avoid Asking Questions for Which You Don’t Know the Answer.

Again, cross-examination gives a lawyer the ability to argue his or her client’s case. If the 

lawyer does not know the answer to a question posed to an opposing expert, however, the lawyer 

can lose control of the examination, and the case. 



5. Know When to Quit.

When an expert makes important concessions or admissions, let them stand. If an expert 

is doing well, cut your losses. Asking additional questions in either scenario can lead to bad 

results, perhaps dispositive results. Know when to quit. 
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