
WHO TO CONTACT DURING THE LIVE EVENT

For Additional Registrations:

-Call Strafford Customer Service 1-800-926-7926 x1 (or 404-881-1141 x1)

For Assistance During the Live Program:

-On the web, use the chat box at the bottom left of the screen

If you get disconnected during the program, you can simply log in using your original instructions and PIN.

IMPORTANT INFORMATION FOR THE LIVE PROGRAM

This program is approved for 2 CPE credit hours. To earn credit you must:

• Participate in the program on your own computer connection (no sharing) – if you need to register 

additional people, please call customer service at 1-800-926-7926 ext.1 (or 404-881-1141 ext. 1).  

Strafford accepts American Express, Visa, MasterCard, Discover.

• Listen on-line via your computer speakers.

• Respond to five prompts during the program plus a single verification code.  

• To earn full credit, you must remain connected for the entire program.
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Post-Wayfair
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FOR LIVE PROGRAM ONLY



Tips for Optimal Quality

Sound Quality

When listening via your computer speakers, please note that the quality 

of your sound will vary depending on the speed and quality of your internet 

connection.

If the sound quality is not satisfactory, please e-mail sound@straffordpub.com

immediately so we can address the problem.
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Notice

ANY TAX ADVICE IN THIS COMMUNICATION IS NOT INTENDED OR WRITTEN BY 

THE SPEAKERS’ FIRMS TO BE USED, AND CANNOT BE USED, BY A CLIENT OR ANY 

OTHER PERSON OR ENTITY FOR THE PURPOSE OF (i) AVOIDING PENALTIES THAT 

MAY BE IMPOSED ON ANY TAXPAYER OR (ii) PROMOTING, MARKETING OR 

RECOMMENDING TO ANOTHER PARTY ANY MATTERS ADDRESSED HEREIN. 

You (and your employees, representatives, or agents) may disclose to any and all persons, 

without limitation, the tax treatment or tax structure, or both, of any transaction 

described in the associated materials we provide to you, including, but not limited to, 

any tax opinions, memoranda, or other tax analyses contained in those materials.

The information contained herein is of a general nature and based on authorities that are 

subject to change.  Applicability of the information to specific situations should be 

determined through consultation with your tax adviser.
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Overview

▪ Background and overview of Wayfair and the economic nexus 

test

▪ State tax law developments in response to Wayfair

▪ Constitutional protections

✓ Commerce Clause

✓ Due Process Clause

▪ P.L. 86-272 protection

▪ Best Practices in limiting state taxes
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Background to Wayfair’s 

economic nexus test
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Dormant Commerce Clause 

▪ Congress has power to make all laws “necessary and proper” 

to regulate commerce among the states

▪ Concern is with ensuring a national market

▪ Four prong test under Complete Auto Transit

✓ Applied to an activity with substantial nexus with the state

✓ Is fairly apportioned

✓ Does not discriminate against interstate commerce

✓ Is fairly related to the services provided by the state
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National Bellas Hess (1967)

▪ Supreme Court holds state can’t require out-of-state seller to 

collect sales tax without physical presence

▪ Court’s rationale that sales tax compliance places a burden on 

remote sellers

▪ What is physical presence
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Quill (1992)

▪ North Dakota court determines Bellas Hess obsolete with 

respect to mail-order business

▪ Judgment reversed by U.S. Supreme Court

✓ Physical presence not required for Due Process nexus

✓ But reaffirms Bellas Hess physical presence requirement on Commerce 

Clause grounds

▪ Allowing every state and municipality to impose sales taxes 

(with different rates, exemptions, and compliance) could 

entangle interstate business

▪ Invites Congress to act
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Different Rule Emerges for Income Taxes

▪ Geoffrey (S.C. 1993)

✓ Deriving income from licensing intangibles for use in the 

state creates “substantial nexus”

✓ Quill’s “physical presence requirement” limited to sales tax; 

doesn’t extend to income tax

▪ MBNA (W.V. 2006)

✓ Credit card solicitation by mail creates nexus for franchise 

and corporate net income tax purposes

✓ For income and franchise tax, “substantial nexus” for 

Commerce Clause purposes requires only “significant 

economic presence”

✓ Quality and quantity of taxpayer’s economic presence
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Wayfair and Court’s Decision

12



Pre-Wayfair Landscape 

▪ Click-through/affiliate nexus

✓ Amazon/Overstock (New York)

✓ Pennsylvania SUT Bulletin 2011-01

▪ Cookie nexus (Massachusetts Reg. 830 CMR 64H.1.7)

▪ Nexus regulation (Alabama Reg. 810-6-2-.90.03)

▪ Notice and reporting regimes (Colorado)
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Direct Marketing Assoc. (2015)

▪ Trade association sought to enjoin Colorado’s notice and 

reporting requirements for non-reporting sellers

▪ Justice Kennedy’s concurrence

✓ Case involved tax injunction act, so Court didn’t need to address merits 

of Quill

✓ But Kennedy states it is time for “a reconsideration of the Court’s 

holding in Quill”

✓ No other justices join Kennedy’s concurrence

▪ Triggers immediate state responses
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Killing Quill

▪ After Justice Kennedy’s concurrence, South Dakota enacts 

“kill Quill” bill (SB 106)

▪ Requires remote sellers to collect taxes if:

✓ More than $100,000 of sales or 200 separate transactions to in-state 

residents per year

✓ No retroactivity

✓ Protection for sellers that voluntarily comply

✓ Expedited appeal process; enforcement stayed during any appeal 

process

▪ By mid-2017, at least 20 other states had enacted similar 

legislation

15



South Dakota’s Warning to Retailers
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Wayfair Timeline

▪ March 2016: South Dakota passes Senate Bill 106

▪ March 2016: Dept. of Revenue issues notices to sellers

▪ April 2016: South Dakota seeks declaratory judgment against 

Wayfair, Overstock, Newegg, and Systemax

▪ May 2016: Removed to federal District Court

▪ January 2017: Remanded back to state court

▪ March 2017: no factual dispute; state trial court rules in favor 

of sellers, holds that Quill controls

▪ Sept. 2017: state supreme court affirms

▪ Oct. 2017: South Dakota appeals to U.S. Supreme Court

▪ Jan. 2018: U.S. Supreme Court grants certiorari
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Wayfair Arguments

▪ South Dakota: overturn Quill

✓ Physical presence standard flawed

✓ Need for urgency, citing Justice Kennedy

✓ Estimated $23 billion in lost tax revenue

✓ Brick-and-mortar stores discriminated against

▪ Sellers: stare decisis 

✓ Burden on retailers to collect out-of-state taxes

✓ Shipping charges remove advantage over local retailers

✓ Risk of retroactive tax liability

18



Supreme Court Holding

▪ Quill and National Bellas Hess overruled; physical presence 

standard “unsound and incorrect”

▪ Case remanded but Court provides framework for analyzing 

whether undue burdens:

✓ Transactional safe harbor—200 sales or $100,000 in sales was 

sufficient

✓ Not retroactive

✓ South Dakota is member of Streamlined Sales and Use Tax Agreement 

(SSUTA), reducing compliance costs
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Concurrences and Dissent

▪ Justice Thomas and Gorsuch separate concurrences:

✓ Thomas continued his outright rejection of dormant Commerce Clause

✓ Gorsuch stated that viability of dormant Commerce Clause was 

question for another day

▪ Chief Justice Roberts dissent (joined by Breyer, Sotomayor 

and Kagan):

✓ Stare decisis 

✓ Retailers’ reliance interests favor the status quo

✓ Up to Congress to change prior physical presence rule
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State tax law developments in 

response to Wayfair
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Range of State Responses

▪ No Action Necessary – California

✓ Department says current statute sufficient 

✓ Department issued a special notice on 12/11/18 

establishing, effective 4/1/19, a threshold of $100,000 or 

200 transactions. 

✓ Legislature introduced bill on 12/14/18 that would establish 

a $500,000 threshold for remote sellers. 

✓ Another example: Pennsylvania Department issued notice 

that it will apply a modified Wayfair standard of $100K in 

sales (no transaction threshold) beginning 7/1/2019. 
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Range of State Responses

▪ Emergency Regulation - Maryland

✓ Economic nexus passed by emergency regulation on 8/29

✓ Comptroller’s emergency regulation establishes a $100,000 

or 200 transactions threshold effective 10/1/18 

✓ Circumvents legislative and public comment process

✓ On 2/1/2019, the Maryland Comptroller adopted a final 

regulation adopting a threshold of $100,000 or 200 

transactions effective 10/1/2018.

✓ H.B. 811 introduced on 2/8/2019 that would codify the 

Comptroller’s threshold of $100,000 or 200 transactions. 
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Range of State Responses

▪ Hawaii – Retroactive Legislation

✓ Enacted economic nexus legislation effective 7/1/2018 but 

retroactive to taxable years beginning 1/1/2018

✓ $100,000 or 200 transactions threshold

✓ After taxpayer pressure, prospective enforcement only
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Range of State Responses

▪ Connecticut – SSUTA Compliance

✓ H.B. 6270 scheduled for 2/13/2019 hearing before the Joint 

Committee on Finance, Revenue and Bonding.  

✓ Bill would bring the state into compliance with the SSUTA.

✓ Already enacted economic nexus legislation effective 

12/1/2018

✓ $250,000 and 200 transactions threshold
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Massachusetts: Alternative Nexus Theory

▪ After Wayfair, most states begin requiring remote 

sellers to begin collecting prospectively

▪ Relying on cookie nexus regulation, Massachusetts 

says remote sellers have nexus since October 2017 

▪ $500,000 and 100 transactions threshold

✓ End-run around Wayfair?

✓ Will other states follow?

✓ Implications for other tax types (e.g., if cookies are property, 

can they be included in the income tax property factor)?
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Notice vs. Collection Requirements

▪ Oklahoma enacted legislation that provides option:

✓ Either collect and remit sales tax or comply with notice and 

reporting requirements

✓ $10,000 in aggregate Oklahoma sales or comply with notice 

and reporting requirements

✓ Initial election due by July 1 (Oklahoma)

▪ Annual election due by June 1 thereafter 
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How Low Can You Go?

▪ Minimum nexus threshold:

✓ 200 is the consensus number of transactions

✓ $100,000 in annual sales is the majority receipts threshold, 

but some states use $250,000 or $500,000

▪ Gross sales vs. taxable sales

▪ Does state size matter?

✓ Wayfair accepts $100,000 sales threshold

✓ But South Dakota has less than 1 million residents

✓ Should same standard apply to all states?
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Does Wayfair Apply to Non-SSUTA States?

▪ Court noted that SSUTA reduces compliance burden:

✓ Single state-level administration

✓ Uniform definitions of products and services

✓ Simplified tax rate structures

✓ Access to sales tax software paid for by the state

✓ Immunity from audit liability

▪ Other benefits include simplified tax returns, 

remittance, and registration

▪ But adopted in only 24 states
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Constitutional Protections
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Constitutional Protections

▪ Dormant Commerce Clause

✓ Sales Tax 

✓ Corporate Income Tax 

▪ Due Process Clause 

✓ Sales Tax, Corporate Income Tax

▪ Type of tax

✓ Sales tax. 

✓ Corporate income tax. 

✓ Local Taxes. 

✓ Gross receipts taxes.

▪ Conceptual Framework
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Constitutional Protections
▪ Facts

✓ Companies challenging the law:

• One respondent “had net revenues of over $4.7 
billion.”  

• Another had “net revenues over $1.7 billion.” 

• Described as “major retailers.”  

▪ In Contrast 

✓ “the small businesses, startups, or others 
who engage in business across state 
lines…” 

✓ “if some small businesses with only de 
minimis contacts seek relief from collection 
systems thought to be a burden, those 
entities may still do so under other 
theories…”
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Dormant Commerce Clause (“DCC”)

▪ Court on physical presence: 

✓ No longer makes sense in today’s 
economy. 

✓ Distorts location decisions. 

✓ Artificial (single employee or 
warehouse overrides “pervasive 
modern technology”).  

▪ The Court’s alternative: 

✓ Pike balancing. 

✓ Weigh the administrative burden 
against the state interests. 

34



DCC - Pike Balancing 

▪ Test 

✓ Weigh the administrative burden for 
the business in complying with the 
state rule against the government 
interest and benefits. 

✓ Derives from Pike v. Bruce Church, 
Inc., 397 U.S. 137 (1970). 

▪ United States amicus brief: 

✓ Argued for Pike balancing.

▪ Considerations: 

(1) What law requires (how burdensome 
that is); 

(2) Burden for individual business. 
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DCC Burdens – Small Manufacturers

▪ Small manufacturers 

✓ Many small manufacturers will easily 

exceed state economic nexus 

thresholds.  

✓ For example, a violin maker that sells 

twenty $5,000 violins to SD residents. 

✓ Or a pen manufacturer that sellers 200 

boxes of pens to SD residents for 

$9.99 a box. 

✓ Must these sellers register, collect and 

remit in SD? 

✓ Unduly burdensome under Pike? 
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DCC Burdens – Non-US Online Retailers

▪ What about online sellers not 

based in the US?

✓ Must such sellers register and 

collect and remit if they exceed 

state thresholds? 

✓ What if they have no 

employees/property in the US and 

only ship merchandise into the US? 

✓ Unduly burdensome under Pike? 
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DCC Burdens – Online Service Providers

▪ Online service providers. 

✓ Many exceed the SD thresholds. 

✓ May only collect in home state or not 
at all. 

✓ Have to collect everywhere now if 
thresholds exceeded? 

✓ Unduly burdensome? 

▪ In weighing burdens on the online 
service provider, should the 
following be considered?

✓ Sourcing difficulties. 

✓ Time and administrative expense 
spent on taxability analysis. 
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DCC - Other Contexts

▪ What about other contexts? 

✓ Challenges to state fees and 
licenses and similar requirements 
more likely covered by Pike.  See, 
e.g., Targa Resources Partners, LP 
v. Director, Div of Tax’n (NJ Tax 
Court 2018). 

✓ Corporate income taxes likely 
under Complete Auto framework. 

✓ Strategic question of whether to 
argue unconstitutionally 
burdensome under: (1) Pike; (2) 
Complete Auto; or (3) both.
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Due Process Clause

▪ Due Process Clause

✓ Minimum contacts. 

✓ Reasonably anticipate being haled 
into court. 

✓ “Purposeful direction.” 

▪ Big question

✓ If a company sells services online, 
and does not ship TPP into any 
states, how strong is the argument 
that the online seller has 
“purposefully directed” its online 
services at any particular state?” 
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Due Process Clause – Case to Watch

▪ NC DOR v. Kimberly Rice 

Kaestner 1992 Family Trust

✓ Will be argued this term. 

✓ Issue is whether a state has 

jurisdiction to tax a trust under the 

due process clause on the basis of 

in-state presence of beneficiaries. 

✓ Lower court split on this issue.

▪ Implications for due process 

clause in context of service 

providers? 
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Constitutional Challenges to Gross Receipts Taxes

▪ Overview 

✓ OH, TX, WA, NV impose a gross 

receipts tax in lieu of an income tax. 

✓ States take position that PL 86-272 

protections do not apply. 

▪ Practical considerations. 

✓ Filing thresholds.

✓ Lower rates for certain kinds of 

companies (service providers may 

not qualify, but could). 
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Constitutional Challenges to Local Taxes

▪ Localities. 

✓ Want a piece of the pie too. 

✓ Philly, SF, Portland, for example. 

▪ Philadelphia regulation. 

✓ Business income and receipts tax 
(“BIRT”) applies if a company has 
generated at least $100,000 in 
Philadelphia gross receipts during any 
12-month period. 

✓ Similar DPC and Commerce Clause 
arguments? 

✓ Practical considerations. 
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Conceptual Framework

▪ When considering a constitutional 

challenge, ask: 

✓ What is being imposed (tax or fee or 

something else)? 

✓ Who is imposing it (state or a locality)? 

✓ Is there anything about the regime that 

makes it particularly burdensome? 

✓ Anything about your company’s unique 

facts that makes the regime 

burdensome? 

✓ Argument that no purposeful direction 

at jurisdiction? 
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P.L. 86-272 PROTECTION FOR 

SERVICE PROVIDERS

45



Direct Taxes

• Income Taxes

• Gross Receipts Taxes

• Franchise Taxes

• Taxes based on Income (CA)

• Taxes Based on Paid In Capital (IL)/Net Worth (AL)

• 13 states have such taxes
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Direct Taxes

▪ When considering a constitutional challenge, ask: 

✓ What is being imposed (tax or fee or something else)? 

✓ Who is imposing it (state or a locality)? 

✓ Is there anything about the regime that makes it particularly 

burdensome? 

✓ Anything about your company’s unique facts that makes the 

regime burdensome? 

✓ Argument that no purposeful direction at jurisdiction? 
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The Wayfair Effect:  Physical Presence Is Not 

a Commerce Clause Requirement

• Effect One:

• Removes the Commerce Clause Physical Presence 

requirement for all taxes

 The Court confirmed the  Complete Auto four part test 

applies to all state taxes

 The Court reinterpreted the substantial nexus prong to 

make clear that physical presence is not required

 First time that the U.S. Supreme Court ruled that physical 

presence not required for any tax
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The Irony of Wayfair

• Prior to Wayfair, the states argued (and largely 

prevailed) that physical presence test of nexus only 

applied to sales taxes.

• Income taxes:  Geoffrey v. 437 S.E.2d  13 (S.C. 

1993). KFC Corp. v. Iowa Dep’t of Revenue, 792 

N.W.2d 308 (Iowa 2010), cert. denied, 565 U.S. 

817 (2011)

• Gross Receipts taxes: MTC Factor Presence test 

adopted in 2002. Crutchfield Corp. v. Testa,, 2016-

Ohio-7760
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States:  Because of Wayfair They Are Free to 

Impose Taxes Based on Sales Alone

• Effect Two:  Local jurisdictions have sought to impose 

taxes on companies without a physical presence.

• Portland Oregon referendum adopted on 11/6/18:  1% 

gross receipts tax on sales in Portland on a “large 

retailer,” 

• San Francisco referendum adopted on 11/6/18:  1% 

gross receipts tax if more than $500,000 of SF gross 

receipts

• Amendment to Philadelphia BIRT (Business Income and 

Receipts Tax):  $100,000 of receipts may create nexus

• However, regulation continues to recognize PL 86-272 

for income taxes.
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Does Wayfair Permit  Imposition of Income 

Taxes Based on Sales Alone

• Kentucky and Oklahoma automatic response to 

sales tax registration per Wayfair was to register 

the companies for income tax.

• Should companies be reserving for potential income 

tax and franchise tax liability based on Wayfair?

• Wells Fargo announcement of increase of its 

income tax reserves by $481 million as a result of 

Wayfair.
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Will States Seek to Extend 

Wayfair Beyond Sales Taxes?

• By interpretation of broad doing business language in 

statute:  

• Franchise Tax on Paid In Capital or Net Worth

• AL Stat Sec. 40-14A-22 on privilege of doing 

business 

• 805 ILCS 5/15.65 IL franchise tax on the privilege 

of exercising the authority to do business in the 

state

• Franchise and income taxes:  Capital One Auto 

Finance, Inc. v. OR Dept. Rev., 22 OTR 326 (2016), 

affirmed on other grounds 423 P.3d 80 (2018)(did 

not cite Wayfair even though
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Limitations on a State’s Power to Tax

• Limitations

• Commerce Clause 

• Economic nexus standard: “Taxpayer ‘avails itself of 

the substantial privilege of carrying on business’ in 

that jurisdiction.”

• Discrimination

• Undue Burden-Retroactivity

• External consistency-fair apportionment prong of 

Complete Auto
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Limitations on the States Power to Tax

• Other Limitations

• Due Process Clause:

• requires “some definite link, some minimum 

connection, between a state and the person, 

property or transaction it seeks to tax.”

• Tax Must Be Authorized by Underlying State 

Statute

• Public Law 86-272
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State Tax Statute Must Authorize

• It is more common that the underlying state statute limits 

the tax to those companies engaged in business activities 

in the states

• Exceptions (MTC Factor presence states)(Sales alone):

• Income Tax:  Alabama; California; Colorado; 

Connecticut; New Hampshire; Michigan; New York; 

Tennessee; Wisconsin; and Virginia 

• Gross Receipts Tax:  WA, OH, TN, and NV but not 

TX

• Franchise Taxes:  13 states require payment of tax if 

“doing business in the state” or company obtains 

certificate of authority
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Does Wayfair affect P.L. 86-272 

protection?

• The short answer to the question is no.

• Wayfair is a dormant commerce clause case that 

relates to the restrictions on a state power’s to 

impose tax on interstate commerce in the 

absence of federal legislation.

• P.L. 86-272 preempts state tax laws under the 

supremacy clause of the Constitution.
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What protections are 

provided by P.L. 86-272?

• P.L. 86-272 provides that a state (or political 

subdivision) may not “impose . . . a net income tax 

on the income derived within such State by any 

person from interstate commerce if the only 

business activities within such State by or on 

behalf of such person” are as follows:  the 

solicitation of orders in such State for sales of 

tangible personal property if orders are sent 

outside the state for approval and are fulfilled from 

outside of the State
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What protections are 

provided by P.L. 86-272?

• Protected activities also include:

• The maintenance in the state by an 

independent contractor of an office in the state 

so long as the independent contract is engaged 

in mere solicitation of the sale of tangible 

personal property.

• An independent contractor is defined as an 

agent that does work for more than one 

principal.
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What companies and activities are not 

protected by P.L. 86-272?

• Protection is not provided to companies incorporated in 

the taxing state.

• Protection is not provided for taxes other than taxes 

based on net income.

• Protection is not provided if the activities in the state 

exceed mere solicitation. Wisconsin Dep’t of Revenue 

v. William Wrigley, Jr., 505 U.S. 214 (1992); See 

Statement of Information Concerning Practices of MTC 

and Signatory States.
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Is a company that sells services 

protected by PL 86-272?

• No if it engages in any activity in the state with regard 

to the provision of services.

• Protection under the statute is limited to solicitation 

of sales of tangible personal property

• A provider of cloud services likely does not engage in 

activities in a state but a party that installs networks 

would not be protected
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Is a company that sells services 

automatically denied PL 86-272 protection?

• The majority of commentators assert that the 

protection does not extend to companies that sell 

services even if they don’t engage in activities in the 

state.   Richard Cram, “No Shade for Cloud Computing 

Income Under P.L. 86-272” State Tax Notes, Sept. 24, 

2018.

• Wis. Admin. Code Tax § 2.82(3)(b)(2)(a) - PL 86-272 

does not apply to those businesses that sell 

services, intangibles or real estate.
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The Controversy Regarding 

the Scope of PL 86-272

• The presenter thinks that the majority opinion is 

wrong.  See, Eisenstein and Bessey, "Wayfair and 

P.L. 86-272 in a Services Economy," State Tax 

Notes, November 5, 2018 

• Note the Multistate Tax Commission Uniformity 

Committee formed a working group on January 17, 

2019 to update its Policy Statement of Signatory 

States on PL 86-272.

• Among the issues being considered is whether 

PL 86-272 extends to service providers
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The argument that service providers 

are protected by P.L. 86-272
• The starting point for the argument is that the protection 

in P.L. 86-272 is not limited to income derived from the 

sales of tangible personal property, but extends to a 

state’s tax on “income derived within such State by any 

person from interstate commerce.”

• The reference regarding sales of tangible personal 

property relates only to the in-state activities 

• Under the Supremacy Clause the intent of Congress 

is critical—the language of the statute is essential to 

determining intent. 

• The legislative history supports the presenter’s view.
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Does doing business on the Internet 

void the P.L. 86-272 protection?
• Wayfair concluded that the virtual contacts with a state of 

an Internet site and economic contacts created nexus.

• Some have argued that such virtual and economic 

contacts are activities in the state that exceed the P.L. 

86-272 protection so a service provider that does 

business on the Internet is subject to PL 86-272 

protection.
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Does doing business on the Internet 

void the P.L. 86-272 protection?

• Eisenstein and Bessey argue in article:

• Argument proves too much.  

• A telephone call responding to a customer’s complaint 

regarding the quality of tangible personal property is not 

solicitation and would void PL 86-272 protection.

• PL 86-272 sets the lower limit of a state’s power to tax. 

Heublein Inc. v. SC Tax Commission, 409 U.S. 275 (1972)

• Standard under the Commerce Clause is not same under 

P.L. 86-272 because different basis for limitations on state 

powers.  The question is one of legislative intent. 
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Income Tax:  Wayfair’s Effect on the 

Joyce and Finnigan Tests

• Joyce and Finnigan are references to two different ways of calculating a 

unitary group’s sales factor numerator in a combined or consolidated 

return. 

• Under Joyce (18 states), only the sales of a corporation with nexus will be 

included in the numerator of the sales factor. 

• Under Finnigan (17 states), if any company of the group has nexus the 

sales of all companies will be included in numerator.   

• Effect of Wayfair:  If company is not protected by P.L. 86-272, then more 

states to be included in sales numerator of destination state.
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Income Tax:  Wayfair’s Effect on the 

Throwback/Throwout Rules

• 25 states have a throwback rule, which provides that 

sales to a state without nexus are included in the 

home state’s numerator.

• Two states have throwout rules (NJ and WV):  

provide that any sales to a state where the company 

is not obligated to pay the income tax are removed 

from both the numerator and denominator.
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Takeaways

• Wayfair’s effect highlights the importance of good tax 

planning

• P.L. 86-272 limits should not be inadvertently tripped

• Adopt guidelines

• Carefully consider registration to do business in a state.

• May be a concession that company is doing 

business.  See Louisiana Private Letter Ruling No. 

08-007

• Dilution of the sales factor
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BEST PRACTICES IN LIMITING STATE 

SALES AND INCOME TAX LIABILITY 

FOR SERVICE PROVIDERS
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How should a service provider 

approach Wayfair issues?

• The problem:

• The state and local laws are changing almost on a 

daily basis

• The laws vary by states

• Sourcing of services for purposes of sales taxes is 

difficult at best

• The Commerce Clause and Due Process Clause 

tests require a case-by-case  analysis
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Bringing Order To Chaos

• Relevant Factors:

• State Laws:  What do they provide? 

• State Enforcement

• Burdens Imposed by States

• Company Features
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State Laws
• How does the state statute/regulation define a company 

required to collect the state sales tax?

• 3 Types:

• Sales threshold

• Most states include sales of services in 

addition to tangible personal property.

• AL/KY limited to tangible personal property

• To full extent of the U.S. Constitution

• Physical presence
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State Laws

• Does the state impose a sale tax on the Company’s 

services and if so at what?

• Characterization of the service provided is important

• Only a few states tax services per se

• But a larger number of states tax data processing 

(e.g. TX; OH; DC; CT) at varying rates.

• A larger number of states tax cloud services
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State Laws

• Determine sourcing of services in the states

• No universal rule for sourcing of services

• Determine how state addresses when service used by 

multiple users in different states 

• Many states but not all states permit a retailer to accept 

a certificate of multiple points of use

• Some states require the retailer to collect tax only with 

regard to the proportion of users in the state. e.g. MA ; 

NY

• Other states:  Provider not required to collect any tax, 

but purchaser to remit tax to the state and other states.  

E.g. TX
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The Questions

• State Enforcement:

• Announced Date for collection

• Is it retroactive, in fact or in effect?

• MA is retroactive

• ME and VT with start dates of 7/1/18, and NY 

requiring immediate collection are in effect 

retroactive.

• Other states have varying dates.

76



The Questions

• Determination of the Economic Threshold:

• On a rolling basis:  See CA and MD

• Determination of jurisdictions to collect

• CA-district taxes

• CO-local jurisdictions, both state administered and 

home rule jurisdictions

• Determination of impact on other taxes in states:  e.g. 

gross receipts taxes/income taxes/franchise taxes
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Additional Questions

• State Burdens/Discrimination

• Is it one of the 24 SSUTA states?

• Does the state have local tax rates

• Does the state provide for different exemptions 

at the state and local level

• NY;  LA; CO

• Does the state compensate retailers for 

collection?
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Facts Regarding The Company

• Sales nationally and by state

• Nature of company’s business, including whether 

services are taxable in the various states

• Is the Company able to determine the destination of 

the services?  

• Does the company obtain information from 

customers as to where the users are located?

• How does the Company market its services?
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Facts Regarding The Company

• Order system and platform

• Are the operating systems customized

• Does the company collect sales tax in  any states?

• When can the company realistically collect?

• What are the complications of collecting?

• Integration with order/return systems
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Key Considerations

• Should the Company consider registration in  the 

SSUTA states rather than each state individually?

• Advantages:  Payment of Certified Service 

Provider (“CSP”) for lookup service and filing of 

returns; also provides some immunity

• Disadvantages:  Required to register in all states

• Who should register the company?

• CSP?   Outside professional?  Company itself?
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Key Considerations

• Is registration in a state on a special form?

• Special Remote seller registration (SC, OK and 

IN)

• AL:  Simplified Sellers Use Tax

• LA:  Application to File Direct Marketer Sales Tax 

Return, Form R-1031A

• Should registration be done electronically?

• GA, MA, NY, and SD require electronic 

registration.
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Key Considerations

• Effect on other State taxes:

• OH and WA:  Gross receipts taxes

• KY and OK position

• Does the state give the seller the option to collect 

or to comply with notice and reporting?

• PA (until 6/1/19); OK; RI; GA

• Any potential liabilities for past activities

• Consider VDA or other negotiated solution
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Putting It All Together

• Compile findings in a matrix on a state by state basis:

• List company sales (dollars and transactions)

• Describe state law and enforcement

• Determine sourcing methodology based on the 

type of services provided and information to obtain 

from customers

• Identify possible exposures and defenses

• Determine a proposed plan of action per state
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Contact Information
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