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1. Avoiding Sexual Harassment Claims 
in the #MeToo Era
i. Recent developments in federal and 

state legislation
ii.How to prevent/respond to claims of  

sexual harassment in the workplace

2. Employers’ Legal Obligations to 
LGBTQ Employees
i. Update on anti-discrimination legislation 

and case law
ii. Best practices
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Avoiding Sexual Harassment 
Claims in the #MeToo Era

Introduction
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The #MeToo Movement:
It Started with a Tweet
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#MeToo and #TIMESUP:                                            
Some Examples of Initial Impact

▪ m
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#MeToo & #TIMESUP: Why They Exploded

▪ 2017 NBC Survey: Nearly 50% of working women 
in the U.S. say they have experienced harassment

▪ EEOC Task Force – All forms of harassment:
• Over 80% of people never file a formal legal charge
• Almost 75% of employees never even complain 

internally 
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#MeToo and #TIMESUP: One Year Later 

National Conference of State Legislatures: 

29 states – and U.S. Congress –
introduced new sexual harassment bills 

in 2018: “UNPRECEDENTED”
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#MeToo & #TIMESUP: One Year Later

▪ EEOC FY 2018 Preliminary Data
• Commission brought 66 lawsuits alleging harassment –

41 alleging sexual harassment – a more than 50% increase 
over prior year

• Sex harassment charges increased by more than 12% from 
FY 2017

• EEOC found cause to believe unlawful harassment had 
occurred in nearly 1,200 charges filed, an almost 25% 
increase over FY 2017

• The agency recovered nearly $70 million for victims of 
sexual harassment, up from $47.5 million in FY 2017
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#MeToo & #TIMESUP: One Year Later

▪ June 14, 2018: EEOC announced it filed 7 sexual harassment 
lawsuits on the same day the prior week, in:

*Birmingham, AL            *Phoenix, AZ/Albuquerque, NM

*Dallas, TX *Indianapolis, IN/Cincinnati , OH

*St. Louis, MO *Los Angeles/San Diego, CA (2)

▪ EEOC Acting Chair Victoria Lipnic: "There are 
many consequences that flow from harassment 
not being addressed in our nation's workplaces. 
These suits filed by the EEOC around the country 
are a reminder that a federal enforcement action 
by the EEOC is potentially one of those consequences."
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# MeToo / #TIMESUP: One Year Later

Top Management’s Heightened Level of Concern
▪ Trend – no “second chances” when high-level 

executives harass

▪ Concern about unwittingly hiring a serial harasser: 
What can HR do?

▪ Shareholder pressure on Boards of Directors, and 
LAWSUITS!
• Wynn Resorts

• The Weinstein Company

• Lululemon

• NPR (no suit… yet)
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Avoiding Sexual Harassment 
Claims in the #MeToo Era
Federal Legislative 
Developments
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#MeToo & #TIMESUP’s Legal Impact:
Proposed Federal Legislation

Ending Forced Arbitration of Sexual Harassment Act

▪ “No predispute arbitration agreement shall be valid or enforceable                              
if it requires arbitration of a sex discrimination dispute”

Ending Secrecy About Workplace Sexual Harassment Act

▪ Would require employers to include in EEO–1 Report the                                           
number of settlements reached with employees concerning                                           
sex discrimination claims

The “EMPOWER” Act (Ending the Monopoly of Power Over 
Workplace Harassment through Education and Reporting)

▪ Would prohibit non-disclosure (“NDA”) or non-disparagement 
agreement concerning any kind of workplace harassment                                       
(but NDA in settlement ok if parties agree)
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#MeToo & #TIMESUP’s Legal Impact:
Enacted and Proposed Federal Laws

Enacted: 2017 Tax Cuts and Jobs Act:

▪ Prohibits employers from taking tax deduction for settlements 
“related to” sexual harassment if settlement is subject to an 
NDA 

Proposed: The EMPOWER Act – Would:

▪ Prohibit tax deductions for expenses and attorneys’ 
fees in connection with litigation related to harassment

▪ Bar tax deductions for amounts paid pursuant to                                                  
judgments related to workplace harassment (not just                                               
settlements with NDAs)

▪ Protect plaintiffs’ awards and settlements as nontaxable 
income
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States/Cities Respond: 
New Sexual Harassment 
Legislation
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#MeToo & #TIMESUP:                                                     
The Real Momentum Is in the States

▪ Ban/Restrictions on Mandatory Arbitration/Waivers of Rights
• Enacted: CA, MD, NY, VT, WA

• Proposed: AZ, LA, MA, NJ, SC, VA

▪ Bar/Restrictions on Settlement-Related NDAs
• Enacted: CA, NY, VT (AZ, LA allow limited breach of NDA)

• Proposed: FL, KS, IN, MO, NJ, PA, VA

▪ Prohibition on Non-Settlement-Related NDAs
• Enacted: CA, TN, VT, WA

• Proposed: NJ, PA

▪ Required Anti-Harassment Policies and/or Training
• Enacted: Policies: CA, ME, MA, NY, RI, VT

Training: CA, CT, DE, ME, NY, NYC

• Proposed: Training: PA, RI, VA
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Mandatory Arbitration Agreements:                                                      
Why the Push to Ban Them?

Critics of Mandatory Arbitration Agreements: 
Such provisions not only deprive sexual harassment 

victims of their “day in court,” but also shield the 
identity of the alleged harasser, to the detriment of 

other employees who are potential victims

#MeToo propelled the issue into the spotlight

“30 million women can’t sue their 
employer over harassment”

May 17, 2018
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Bans/Limits on Mandatory Arbitration &                             
Waiver of Rights Agreements

▪ NYS: Prohibits employment agreements                                          
requiring arbitration of sexual harassment                                           
claims that do not allow for “independent 
judicial review,” except for those included 
in collective bargaining agreements

▪ CA, MD, VT, WA: Ban/restrict “waiver of rights”                                
provisions, i.e., bar agreements that require 
employees to waive a substantive or procedural 
remedy they may have concerning a sexual                                                              
harassment claim

• In effect, a ban/restriction on mandatory arbitration

• Note: CA & WA restrictions apply to discrimination                                        
and retaliation claims, as well as harassment claims

▪ June 7, 2018: NJ Senate passed bill barring waiver of rights                                            
provisions “relating to a claim of discrimination, retaliation, or harassment”
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Statutory Bans on Mandatory Arbitration:                         
Are They Legal?

▪ Bans on mandatory arbitration may face a legal challenge on 
the ground that they are contrary to the Federal Arbitration 
Act (“FAA”)

▪ FAA: Embodies federal principle that arbitration is 
a preferable process for resolving disputes

▪ Supreme Court has repeatedly affirmed that 
the FAA preempts state laws disfavoring 
arbitration
• Just recently did so again in Epic Systems Corp. V. Lewis, 

No. 16-285 (May 21, 2018)
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Mandatory Arbitration:
Corporate America Begins to Respond

Companies no longer requiring or limiting   arbitration 
of sexual harassment claims:

▪ Microsoft
▪ Uber (except class actions)

▪ Facebook
▪ Airbnb (and for discrimination claims, e.g., race, gender bias)

▪ ebay
▪ Lyft
▪ Google (Alphabet) (except class actions)

“
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Ban/Restrictions on NDAs in                                     
Sexual Harassment Settlement Agreements

▪ Critics of NDAs: 
• As with mandatory arbitration, their inclusion in sexual harassment 

settlements largely serve to protect the identity of alleged workplace 
harassers, who may then seek out other, unwitting victims.

▪ Opponents of blanket bans on NDAs, which include some 
plaintiffs’ attorneys: 
• Victims often desire confidentiality provisions to protect their privacy 

or to avoid potential backlash from co-workers or prospective 
employers. Thus, totally banning such provisions may have the 
unintended consequence of deterring victims from coming forward.

• Further, it may discourage employers from entering into settlement 
agreements.
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Ban/Restrictions on NDAs in                                     
Sexual Harassment Settlement Agreements

▪ CA: Bars provision that prevents disclosure of factual information related to 
a sexual harassment or sex discrimination action (but shields claimant’s ID 
if requested, and appears to allow for nondisclosure of settlement amount)

▪ NYS: Bans NDA of factual information in sexual                                              
harassment settlement unless the complainant 
wants it

• Complainant has 21 days to consider;                                                                     
7 days after signing agreement to revoke 

▪ VT: Requires sexual harassment settlements to include various statements 
about claimant’s disclosure rights, e.g., right to testify 

▪ WA: Permits NDA in settlement agreement, BUT no agreement may limit 
ability of any person to produce evidence regarding past instances of sexual 
harassment/assault by a party involved in a civil action

▪ AZ, CA & LA: NDA does not prevent party from disclosing criminal conduct



© 2018 Epstein Becker & Green, P.C.  | All Rights Reserved. |  ebglaw.com 27

Ban/Restrictions on NDAs Outside of the                                     
Settlement Context

▪ CA, TN, VT & WA: Generally, these laws prohibit employers from 
requiring an employee to execute an agreement that prevents the 
individual from “discussing” or “disclosing” workplace sexual 
harassment 

• WA: Exceptions for certain individuals expected to maintain 
confidentiality, e.g., HR, and supervisors and employees involved                              
in an ongoing investigation

▪ VT: Prohibits agreements that prevent or restrict                                                   
an employee from “opposing, disclosing, reporting, 
or participating in an investigation of sexual harassment”

Note: Under federal law (National Labor Relations Act), most 
employees already have the right to discuss workplace harassment 
with their co-workers, report harassment to government agencies, 

and testify at hearings or trials concerning a related harassment claim
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Sexual Harassment Prevention:                                  
Policies and Training

▪ Six states currently require employers to develop a written 
anti-harassment policy: CA, ME, MA, NY, RI, VT 

▪ Five states and one city require or will soon require 
employers to conduct training: CA, CT, DE, ME, NY, NYC

▪ Some states “encourage” adoption of policies/training, e.g., 
CO, FL, MA, MI, OK, RI, TN, UT, VT (so does the EEOC)

▪ Most of the laws mandating adoption of a policy and/or 
training set forth specific criteria for the kind of information 
that must be included in the policy/training

▪ Even absent a statutory mandate, sexual harassment   
lawsuits are often won or lost depending on whether                           
the employer has and enforces policies/training, e.g.,                            
NJ case law
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NYS Enacts Broad Sexual Harassment 
Prevention Laws

▪ Bans mandatory arbitration agreements for sexual 
harassment claims that do not allow for “independent                                           
judicial review,” except for those included                                                      
in collective bargaining agreements (7/11/18)

▪ Bans non-disclosure agreement (“NDA”) in sex harassment 
settlement unless the complainant wants it (7/11/18) 
• Complainant has 21 days to consider; 7 days after signing 

agreement to revoke 

▪ Expands protections for “non-employees,” e.g., employees 
of contractors, consultants and vendors (4/12/18)                                                                

▪ Mandates employers adopt an                                                               
anti-sexual harassment policy (10/9/18)

▪ Requires employers to conduct                                                                 
sexual harassment training (by 10/9/19)
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NYS Sexual Harassment Policy Requirements

The policy, which must be given to employees in writing, must:

▪ State that sexual harassment is prohibited

▪ Provide examples of prohibited conduct

▪ State federal and state law on sexual 
harassment and available remedies

▪ State that there may be applicable local laws 

▪ Reference a complaint form and include the process for investigating 
complaints

▪ State that sex harassment is misconduct and that sanctions will be 
enforced against harassers and supervisors who knowingly allow it to 
continue

▪ State that retaliation against those who complain of sexual harassment or 
who testify or assist in any proceeding is unlawful
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NYS Sexual Harassment Training Requirements

▪ Effective October 9, 2019

▪ Applies to all employers 

▪ All employees must be trained on an annual basis

▪ Requires interactive training (but need not be live)

▪ State has developed model program

▪ No statutory recordkeeping requirements
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The ‘Stop Sexual Harassment in NYC’ Act

▪ Covers all NYC employers 
▪ Lengthens statute of limitations 

from 1 to 3 years 

▪ Mandatory annual sexual harassment 
training as of April 1, 2019
• Employers with 15 or more employees 

• All employees and supervisors must receive training

oAfter 90 days from hire for new employees                                   
(unless received training in last 12 months)

▪ Must be “interactive;” need not be live

▪ Notice: Posting and distribution of “fact sheet” to new hires

▪ Recordkeeping requirement, including signed employee 
acknowledgment forms
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Anti-Harassment Training Requirements:                     
NYS & NYC

Interactive Training Content NYS NYC
Define sex harassment, with specific examples Yes Yes

Explain federal & state harassment laws Yes Yes & NYCHRL

Describe employees’ remedies & right of redress Yes Yes

Detail forums for adjudicating complaints – EEOC & 
NYSDHR

Yes Yes & NYCCHR

Educate on “bystander” intervention Recom-
mended

Yes

Explain responsibilities of supervisory and 
managerial employees 

Yes Yes

Define & provide examples of retaliation Yes Yes
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Additional Legislative Action 
to Address Sexual Harassment

▪ More individuals covered
• NY: Some protections for certain                                                                     

non-employees who are harassed 
at employer’s workplace, e.g.,                                                                 
independent contractors (“ICs”),                                                         
consultants, and vendors, and their employees

• CA & DE: Broadly define “employee”

• VT: Law covers all “workers,” including ICs and unpaid interns

▪ Required reporting of sexual harassment settlements
• MD: Employers with 50 or more employees must create and 

submit to Maryland Commission on Civil Rights a sexual 
harassment survey that includes details about the number of: 
(1) settlements paid; (2) times a settlement involved the same 
alleged harasser; and (3) settlements that included an NDA
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Additional Legislative Action 
to Address Sexual Harassment

▪ Strengthening enforcement
• VT: New law (1) greatly enhances AG’s inspection and enforcement 

powers, e.g., can order 3 years of training; and (2) strengthens the 
powers of the State’s Office of Legislative Affairs to create a 
“mechanism” through which the AG can void NDAs in prior settlement 
agreements when the employer is found liable in a later, separate 
harassment case

▪ Restrictions on settlement terms other than NDAs – No Rehire
• VT: A settlement agreement may not “prohibit, prevent, or otherwise 

restrict the employee from working for the employer or any parent 
company, subsidiary, division, or affiliate of the employer”

▪ Extending the statute of limitations
• NYC lengthened the city’s statute of limitations for filing a sexual 

harassment claim from one to three years;  a NYS bill proposes to do 
the same
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Additional Legislative Action 
to Address Sexual Harassment

▪ Loosening evidentiary standard for proving sexual 
harassment
• CA: Legislative “guidance” in new law significantly 

relaxes the requirement that harassment be “severe 
or pervasive” to be unlawful, and instructs courts to 
view harassment cases as “rarely appropriate” for 
dismissal before trial

▪ Broadening definition of “supervisor”

• DE: New law liberally defines a “supervisor” as an 
individual who is “empowered by the employer to 
take an action to change the employment status of 
an employee or who directs an employee’s daily 
work activities” 
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Preventing and Responding to 
Sexual Harassment in the 
Workplace
Best Practices
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Sexual Harassment Prevention Training:                
Do’s and Don’ts

Don’t

▪ Just “check the boxes” –
covering only the essentials in a 
rote manner

▪ Focus only on prohibited                                       
behavior

▪ Use obvious or unrealistic 
scenarios

▪ Rely solely on scare tactics  
(though they have a place)

▪ Put any group on the defensive

Do

▪ Customize training to fit your 
workplace and workforce 

▪ Discuss what positive behavior looks 
like and address the “gray” areas, 
e.g., rude or demeaning conduct or 
language that may not be unlawful 
but is unacceptable

▪ Provide real-world, more subtle 
examples

▪ Seek to enlighten 

▪ Yes, harassers are usually men, but 
not always 
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EEOC Guidance on Training

Harassment training may be most effective if it is:

▪ Championed by senior leaders

▪ Repeated and reinforced regularly

▪ Provided to employees at every level 
and location of the organization

▪ Provided in a clear, easy to understand style and format

▪ Tailored to the specific workplace and workforce

▪ Conducted by qualified, live, interactive trainers, or if not live, 
designed to include active engagement by participants

▪ Routinely evaluated by participants and revised as necessary
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Complaint Procedure

▪ Employees should have at least two options for complaining about 
harassment (or discrimination or retaliation) – e.g., manager and HR

▪ When employer maintains a complaint procedure, it may utilize certain 
affirmative defenses under the law (which are unavailable when no 
policy/complaint procedure)

▪ Complaint procedure:
• Prompt investigation

• Confidentiality maintained to the extent                                                               
appropriate and practical under the circumstances

• No retaliation

• Appropriate remedial action taken
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#MeToo & #TimesUp: Takeaways 

▪ This movement is here to stay for the foreseeable future

▪ Its influence is growing – in the culture, the workplace, the 
boardroom,  and state legislatures, and among shareholders

▪ Employers ignore it at their peril

▪ Promoting a culture of respect will return many dividends

▪ COMMUNICATE sex harassment policies and procedures
• It’s crucial that victims know:

o Where exactly to go for help

o That they will be supported, and 
o That their complaint will be investigated                                                              

fairly and as confidentially as possible
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Communicate!! (Jan. 2018 SHRM Study)
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Global Harassment Policies

▪ Many employers are establishing “Global Harassment Policies”
• Even though laws differ from jurisdiction to jurisdiction

• Companies do so to establish a corporate culture against harassment
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Bottom Line

Be Very Clear About The Consequences
of Not Following Policies on 

Sexual Harassment: 

“This is not trying to change       
your mind, this is telling you 

how to keep your job.”
-- Victoria Lipnic, EEOC Acting Chair
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Employers’ Legal Obligations 
to LGBTQ Employees

Update on Anti-Discrimination 
Legislation and Case Law
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Terminology

▪ Sex assigned at birth: Gender assigned when baby is born

▪ Sexual orientation: Refers to an individual’s physical and/or emotional 
attraction to the same and/or other genders 

▪ Gender identity: Refers to a person’s psychological identification as male 
or female, which may not correspond to the person’s body or designated sex 
at birth 

▪ Cisgender: Used to describe a person whose gender identity matches the 
sex assigned at birth

▪ Transgender: Applies to people who experience and/or express an innate 
sense of gender different from that at birth

• Being transgender does not imply any specific sexual orientation 

▪ Gender expression: The way in which a person presents his or her 
gender – refers to characteristics and behaviors socially defined as masculine 
or feminine, such as dress, grooming, mannerisms, and speech patterns
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Employers’ Legal Obligations 
to LGBTQ Employees

Federal Law
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Title VII of the Civil Rights Act of 1964 (“Title VII”)

▪Title VII 

• Title VII prohibits employment discrimination based 
on race, color, religion, sex and national origin

• Title VII does NOT expressly cover sexual 
orientation or gender identity
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Proposed Changes to Federal Law

▪ Employment Non-Discrimination Act (“ENDA”) 
• 1975: First attempt to amend Title VII to protect individuals on 

basis of sexual orientation

• 1994: ENDA introduced; has been introduced during every new 
Congress since

• 2007: ENDA bill expanded to include gender                                                                       
identity 

• 2014: ENDA passed in the Senate, never 
made it through the House

• ENDA has never passed
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The EEOC’s Broad Interpretation of Title VII

▪ EEOC: Title VII’s prohibition of sex discrimination includes 
employment discrimination based on gender identity or sexual 
orientation

▪ According to the EEOC, the following actions are unlawful:

• Failing to hire an applicant because of his/her sexual orientation or 
because he/she is a transgender man/woman

• Firing an employee because he/she is planning or has made a gender 
transition

• Denying an employee equal access to a common                                                  
restroom corresponding to the employee's gender 
identity

• Harassing an employee because of a gender transition                                               
or because of his or her sexual orientation
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Legal basis for finding Title VII protects sexual orientation 
and/or gender identity generally rests on two Supreme Court 
decisions 

▪ Price Waterhouse v. Hopkins (1989): Employment decisions 
based on gender “stereotype” are unlawful

▪ Oncale v. Sundowner (1998): Harassment between members 
of the same sex is unlawful, especially where the harassment 
includes imitations of sex acts

▪ Thus, the Court expanded the protections 
of Title VII to protect against:
• Gender stereotyping
• Same-sex sexual harassment 

Split Among U.S. Courts of Appeals 
Some courts have found that Title VII protects sexual orientation and/or gender identity
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▪ Zarda v. Altitude Express, 855 F.3d 76 (2d Cir. 2018) - The court 
reversed precedent; held that Title VII’s prohibition on sex 
discrimination includes a prohibition on sexual orientation 
discrimination – As of 11/15/18, Supreme Court deciding whether to 
hear the case

▪ EEOC v. R.G. & G.R. Harris Funeral Homes, 884 F.3d 560 (6th Cir. 
2018), March 6, 2018: The court held that discrimination against a 
worker on the basis of gender identity or transitioning status 
constitutes sex discrimination that violates Title VII. Supreme Court is 
deciding whether to hear the case

▪ Hively v. Ivy Tech Community College, 853 F.3d 339
(7th Cir. 2017) - The court held that “a person who 
alleges that [he] experienced employment 
discrimination on the basis of [his] sexual 
orientation has put forth a case of sex 
discrimination for Title VII purposes” 

. 

Split Among U.S. Courts of Appeals 
Sexual Orientation and Transgender Status Protected by Title VII

52
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▪ Wittmer v. Phillips 66 Company, No. 4:2017cv0218 - Document 30 
(S.D. Tex. 2018): the Court (citing the recent 2d, 6th, and 7th Circuit 
decisions) stated that: 

“Although the Fifth Circuit has not yet addressed the issue, these 
very recent circuit cases are persuasive… Applying these recent 
cases, the court assumes that [plaintiff’s] status as a transgender 
woman places her under the protections of Title VII.”

• Complaint was dismissed on summary 
judgment because plaintiff failed to make                                                         
out a prima facie case that the company                                               
“discriminated against her because of her 
transgender status or a failure to conform 
to sex stereotypes.”

Split Among U.S. Courts of Appeals 
Sexual Orientation and Transgender Status Protected by Title VII 

53
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▪ Evans v. Georgia Regional Hospital, Case No. 15-15234 (11th Cir. 2017): 
The court declined to recognize sexual orientation as a protected 
category under Title VII

• Petition for certiorari denied on December 11, 2017

• Bostock v. Clayton County, Georgia, 894 F.3d 1335 (11th Cir. 2018): 
Three-judge panel followed Evans decision
oCourt denied en banc review
oPetition for certiorari currently before Supreme Court

▪ Horton v. Midwest Geriatric Mgmt., LLC, Case No. 4:17CV2324, 2017 
U.S. Dist. LEXIS 209996 (E.D. Mo.) – In granting MGM’s motion to 
dismiss, the district court cited 8th Circuit precedent from a 1989 case 
holding that Title VII does not cover discrimination based on sexual 
orientation.

• Currently on appeal to 8th Circuit: Attorneys General for 16 states 
filed amicus brief asking court to reverse its position

Split Among U.S. Courts of Appeals 
Sexual Orientation and Transgender Status NOT Protected by Title VII 
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▪ Two cases involve sexual orientation (Zarda and Bostock);  
one involves transgender status (Harris Funeral Homes)

▪ Last year, the Court denied certiorari in 
Evans v. Georgia Regional Hospital (11th Cir.) 

▪ Also consider: LGBTQ Rights vs. Religious Freedom
• Masterpiece Cakeshop, Ltd. v. Colorado Civil Rights 

Commission, 584 U.S. __ (2018)
oCommission’s actions in assessing a cakeshop owner’s reasons 

for declining to make a cake for a same-sex couple’s wedding 
celebration violated the free exercise clause 
oNarrowly decided?

• 2017: A panel of the 5th Circuit held a “religious freedom law” 
constitutional

Will the Supreme Court Resolve the Split this Term?
Zarda, Bostock & Harris Funeral Homes
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Tudor v. SE Oklahoma State University (W.D. Okla., No. 5:15-cv-
00324. Jury verdict 11/20/17)

▪ Transgender professor alleged: Denied tenure because of her gender

▪ Jury awarded her $1.17 million in damages

▪ Reportedly the first transgender plaintiff to make 
it to a jury decision under Title VII

▪ Judge instructed jury:  

• Title VII does not protect workers from discrimination 
because they are transgender

• But could find in favor of plaintiff if it found that university acted as it 
did because of plaintiff’s gender (female) or because it perceived her as 
not conforming to traditional gender stereotypes

First Transgender Jury Trial
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▪ Blatt v. Cabela’s Retail, Inc., No. 5:14-CV-04822, 2017 WL 2178123 
(E.D. Pa. May 18, 2017): In the first decision of its kind, the district 
court held that transgender people are not categorically barred 
from protection by the Americans with Disabilities Act (ADA) if they 
suffer from gender dysphoria

▪ Court: While transgender is not in and of itself 
a disability under the ADA, the plain language 
of the ADA’s exclusion of “gender identity disorders” 
from the definition of “disability” must be read narrowly 

▪ Held: Transgender individuals who experience certain symptoms 
associated with such disorders (such as the gender dysphoria 
symptoms in this case) may be protected by the ADA

Transgender Case Law
Gender Dysphoria under the ADA
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▪ OSHA Guidance - “A Guide to Restroom 
Access for Transgender Workers “

▪ All employees, including transgender employees, should have 
access to restrooms that correspond to their gender identity

▪ The best policies also provide employees with additional options, 
which they may use, including:

oSingle-occupancy gender-neutral (unisex) facilities

oUse of multiple-occupant, gender-neutral restroom facilities 
with lockable single occupant stalls

▪ Regardless of the physical layout of a worksite, all employers must 
find solutions that are safe and convenient and respect 
transgender employees

OSHA Guidance
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Employers’ Legal Obligations 
to LGBTQ Employees 
State and Local Laws
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▪ 22 states plus Washington, D.C and Puerto Rico outlaw 
discrimination based on sexual orientation

▪ 20 states plus Washington, D.C. and Puerto Rico outlaw 
discrimination based on gender identity or expression

▪ Sexual Orientation: CA, CO, CT, DE, HI, IL, IA, ME, MD, MA, MN, NV, 
NH, NJ, NM, NY, OR, RI, UT, VT, WA, WI

▪ Gender Identity: All of the above, except WI*

▪ May 2018 – Michigan Civil Rights Commission: “Sex" 
under the state’s civil rights laws will now be interpreted 
to include sexual orientation and gender identity

▪ Over 225 cities and counties prohibit employment 
discrimination based on LGBTQ status

*New York bans discrimination because of gender identity via a regulation

States and Cities Legislate LGBT Protections
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▪ New York City’s Human Rights Law (NYCHRL) protects individuals 
from discrimination on the basis of gender, gender identity and 
gender expression 

▪ NYC Commission on Human Rights Guidance – Employers:

• Must use an individual’s preferred name, pronoun (e.g., “he” or “she”), 
and title (e.g., “Mr.” or “Ms.”)

• May not prohibit individuals from using single-sex facilities, such as 
bathrooms or locker rooms

• May not apply different grooming and appearance 
standards based on sex or gender

• Must provide reasonable accommodations                                                              
to employees who are undergoing a gender 
transition

• Must provide reasonable accommodations to                                                  
employees who are undergoing a gender transition 

New York City’s Human Rights Law
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▪ Effective May 11, 2018: New York’s City Council amended the NYCHRL:

• Expands the definition of “sexual orientation” and “gender”  

▪ Previously, the law defined sexual orientation as meaning “heterosexuality, 
homosexuality, or bisexuality” 

▪ The new definition is broader:

• “Sexual orientation:” [A]n individual’s actual 
or perceived romantic, physical or sexual 
attraction to other persons, or lack thereof, 
on the basis of gender. A continuum of sexual 
orientation exists and includes, but is not limited 
to, heterosexuality, homosexuality, bisexuality, 
asexuality, and pansexuality

• “Gender:” Continues to include a person’s gender-related self-image, 
appearance, behavior, expression, or other gender-related characteristic 
within its scope

New York City’s Human Rights Law (cont’d)
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▪ 2017: California Department of Fair Employment and Housing 
approved new regulations regarding transgender identity and 
expression in the workplace

▪ Policies employers must implement include:

• Equal access to bathroom facilities regardless of employee’s sex 

• No discrimination against an individual who is transitioning, has 
transitioned, or is perceived to be gender transitioning

• No dress standard that is inconsistent with an employee’s 
gender identity or expression in the absence of a business 
necessity

• Abide by an employee’s request to be identified 
by a certain name or a certain gender identity

• May not inquire into or require documentation 
on sex, gender, gender identity, or gender expression 
as a condition of employment

California Transgender Guidelines
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▪ 92% of Fortune 500 companies have policies 
protecting against discrimination based on sexual 
orientation

▪ 82% of Fortune 500 companies include gender 
identity in nondiscrimination policies

LGBT Protections and Corporate America
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▪ Numerous state legislatures have proposed “bathroom bills” that prohibit 
individuals from using the bathroom that corresponds with the person’s 
gender identity

▪ North Carolina’s HB-2 – express “bathroom law”

• BUT: Partially repealed in 2017 to remove the requirement that 
individuals use a restroom associated with the person’s birth sex

▪ Mississippi’s HB 1523: Enables almost any individual or organization to 
use religion as a justification to discriminate against LGBTQ Mississippians 
at work, at school, and in their communities

• On June 22, 2017, a panel of the 5th Circuit  
cleared the way for the bill to become law 

▪ Contrast: Vermont: As of July 1, 2018, single-user 
restrooms in public buildings or places of public 
accommodation must be available for use by persons of any gender

“Bathroom Bills”
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▪ Some states have laws that prevent local governments from 
passing anti-discrimination legislation:

• AR 
• NC
• TN
• UT 

Note: IN, MI have anti-preemption laws – e.g., No county, 
municipality, or township is prohibited from regulating local 
fair employment practices

State Preemption Laws
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Employers’ Legal Obligations 
to LGBTQ Employees

Best Practices
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Employer Best Practices

▪ Update EEO policies, e.g.,

• If not already mandated by law, consider prohibiting discrimination and 
harassment based on sexual orientation and gender identity/expression

▪ Provide all employees with training on gender identity issues

• Encourage employees to ask questions and learn more about gender 
identity issues and transitioning in the workplace

▪ Communicate any applicable state and local laws 

▪ Supervisory employees and human resources personnel should 
receive additional training on transitioning employees

• Provide training on how to recognize and take                                                     
action to stop conduct that might constitute                                         
discrimination or harassment of employees                                                                     
on the basis of sexual orientation or gender identity 

▪ Ensure equality of health care and other benefits 
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Employer Best Practices

▪ Provide employees with gender-neutral dress codes, 
uniforms and grooming standards

▪ Do not prohibit a transgender or gender non-conforming 
employee from using the restroom of their choosing 

▪ Proactively address concerns from employees                                                       
who may be uncomfortable 

▪ Always use an employee’s chosen name 
• Always refer to transgender and gender 

non-conforming individuals by their correct 
pronoun and title 

• Update polices and forms to use they/them/theirs 
instead of he/him/his and she/her/hers 

▪ Consider preparing gender transition guidelines
• Encourage transitioning employees to create a transition plan 
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Thank You! 


