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Part I – State of the SEC

▪ Commissioners

▪ Chairman Jay Clayton (Independent sworn in May 2017)

▪ Commissioner Kara Stein (a Democrat whose term expired in June 2017)

▪ Commissioner Robert Jackson (a Democrat whose term expires in 2019)

▪ Commissioner Hester Peirce (a Republican whose term expires in 2020)

▪ Commissioner Elad Roisman (a Republican whose term expires in 2023)

▪ Roisman fills the vacancy left by Michael Piwowar’s resignation in July 2018

▪ Like Clayton, Roisman is a securities lawyer; also former Chief Counsel at NYSE and former Senate Banking 

Committee staffer

▪ Reports indicate Democrats have selected Allison Lee–securities lawyer and SEC staffer–to be 

nominated to fill Stein’s seat (must vacate December 2018)

▪ Backdrop 

▪ Aug 2018: President Trump calls for elimination of quarterly reporting 

▪ Aug 2018: Sen. Warren (D-Mass.) introduces Accountable Capitalism Act 

▪ SIFMA Report May 2018: Encourages Congress to reduce high regulatory costs and SEC rules that may 

discourage companies from going or staying public
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Part I – State of the SEC

▪ Division of Corporation Finance

▪ New Director of the Division of Corporation Finance, Bill Hinman (May ‘17)

▪ New Chief Accountant of the Division of Corporation Finance, Kyle Moffatt

▪ Division of Enforcement

▪ New Co-Directors of Division of Enforcement (June ‘17) (Stephanie Avakian and Steve Peikin)

▪ Other Staff Changes 

▪ New General Counsel Robert Stebbins 

▪ New Senior Advisor for Digital Assets and Innovations, Valerie Szczepanik (June ‘18)

▪ SEC Chief Economist Jeffrey Harris stepped down after nine months in the role
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Part I – State of the SEC

▪ The SEC adopted a “Strategic Plan” for 2018 – 2022 comprised of three broad goals:

▪ First – Focus on retail investors 

▪ Education regarding investment participation to better tailor resources to the reality of modern capital 

markets; enhance outreach and education to reflect diversity of modern investors and businesses; expand 

efforts in enforcements and deterrence of securities manipulation, fraud and abuse; modernize EDGAR 

and information delivery; and increase investment opportunities by expanding the amount of SEC-

registered and exchange-listed companies in play

▪ Second – Focus on increasing innovation

▪ Stay abreast of technological innovation, remain an effective regulator through continual learning and 

adaption, be self-reflective and self-critical, and be prepared for any market emergency

▪ Third – Focus on strengthening performance

▪ Elevate performance by promoting diversity, inclusion and equality among the agency’s staff; leveraging 

data analytics, risk analytics, and data management; and actively investing in tools that uncover violations 

of securities laws 
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Part II – Disclosure Updates – Eliminating Duplication
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▪ Background 

▪ FAST Act in 2015 directed the SEC to eliminate duplicative / outdated / unnecessary provisions

▪ SEC finalized those rules in August (release no. 33-10532; 34-83875), and they became 

effective on November 5, 2018

▪ Changes are welcome but modest

▪ The following are no longer required in the “Business” section of a prospectus or annual report

▪ Financial information about segments

▪ Amount of company-sponsored R&D expense

▪ Geographic breakdown of revenues and assets

▪ No more references to the Public Reference Room (the “reading” room) are required

▪ Mandatory disclosure of company websites

▪ Market price of common stock is no longer required given this info is readily available

▪ Seasonality disclosure is no longer required in the MD&A of interim reports

▪ Ratio of earnings to fixed charges may be omitted



Part II – Disclosure Updates – Eliminating Duplication
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▪ Number of other clean-up changes in the SEC’s updates

▪ E.g., changing accounting terminology from “income statement” to “statement of comprehensive 

income” and removing the concept of “extraordinary” charges

▪ Regulation S-X

▪ Form 10-Q is required to include a statement of changes in stockholders’ equity 

▪ Previously only required by Form 10-K

▪ SEC C&DI – only required for the quarter that begins after the rules become effective

▪ Bottom line – did not result in significant changes to remove disclosure many 

viewed as “unnecessary” for lack of materiality – but step in the right direction



Part II – Disclosure Updates – Other Proposals
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▪ Promising initiatives by the SEC and its Division of Corporation Finance

▪ In July 2018, the SEC proposed amendments to Rules 3-10 and 3-16 (Release No. 33-10526; 

34-83701; July 24, 2018)

▪ Rule 3-10 – requires the “guarantor footnote”

▪ General rule – a registration statement must include audited annual and unaudited interim financial 

statements for not only the issuer but all guarantors whose securities are being registered (SEC views a 

guarantee as a “security)

▪ Exception – each subsidiary guarantor must be wholly owned by the parent issuer and each guarantee 

must be “full and unconditional” and the parent issuer must be consolidating financial information in a 

footnote to the parent issuer’s financial statements regarding the guarantor and non-guarantor 

subsidiaries

▪ 3-10 also requires for recently acquired subs that are “significant” the filing of pre-acquisition audited 

financial statements



Part II – Disclosure Updates – Other Proposals
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▪ Rule 3-10 and New Rule 13-10 – revised conditions to omit separate guarantor financials 

would:

▪ Replace requirement to be wholly owned with the requirement that the sub be consolidated into 

parent’s financial statements

▪ Replace the “guarantor footnote” requirement with a requirement for summarized financial info, 

which may be presented on a combined basis 

▪ Expand required qualitative disclosures about the guarantees and the issuers and guarantors, as 

well as require disclosure of additional “material” information 

▪ Permit the alternative disclosures to be provided outside the footnotes to the parent company’s 

financial statements—would alleviate time and expense of auditing this info

▪ Eliminate requirement to provide pre-acquisition financial statements of recently acquired 

subsidiary companies and guarantors 

▪ Require the proposed disclosures for as long as the companies and guarantors have an 

Exchange Act reporting obligation with respect to the guaranteed securities

▪ This is an obligation that usually lapses in the company’s next fiscal year – versus current standard that 

looks to how long the guaranteed securities are outstanding



Part II – Disclosure Updates – Other Proposals
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▪ Background to Rule 3-16 – requires separate financial statements for each affiliate 

whose securities constitute a “significant” portion of the collateral for a security being 

offered in a registered offering

▪ Greater of principal amount, par value, book value or market value of the affiliate securities is 

compared to the principal amount of the securities being offered 

▪ If it exceeds 20%, separate financial statements of the affiliate are required

▪ Rule 3-16 would be amended and relocated to Rule 13-02 and would:

▪ Replace the existing requirement to provide separate financial statements for an affiliate whose 

securities are pledged as collateral with financial and nonfinancial disclosures about the affiliate 

and the collateral arrangements

▪ Permit the disclosures to be located outside the company’s financial statements

▪ Replace the requirement to provide disclosure based on the 20% “substantial portion” test with a 

requirement to provide disclosure in all cases, unless immaterial to holders of the collateralized 

securities



Part II – Disclosure Updates – Other Proposals
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▪ If amendments to Rule 3-10 and Rule 3-16 are adopted, then:

▪ Disclosure requirements would move closer to the core disclosure principles

▪ disclosure should focus on providing material information needed by reasonable investors to make 

informed investment decisions 

▪ anticipated benefits of any financial disclosure obligation should outweigh the associated costs

▪ Disclosure requirements would approximate what is included in Rule 144A private placements

▪ Would reduce the cost of compliance for companies and encourage companies to offer 

guaranteed and collateralized securities on an SEC-registered basis

▪ Other initiatives – e.g., President Trump tweeted in August that he directed the SEC to 

study a shift from quarterly reporting to half-year reporting by public companies



Part III – Smaller Reporting Companies
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▪ The SEC amended the definition of a smaller reporting company (“SRC”) to allow more 

registrants to qualify for scaled disclosures (SEC Release Number 33-10513 (June 28, 

2018))

▪ Registrants may qualify as an SRC by meeting a revised initial qualification test performed upon 

rule effectiveness

▪ September 10, 2018, means September 10, 2018: The effective date applies to filings, 

not the look-back date.

▪ Qualifying as an SRC upon Initial Registration:

Criteria

Historical SRC Definition

(prior to September 10, 2018)

Amended SRC Definition

(effective September 10, 2018)*

Public Float Public float of less than $75 million Public float of less than $250 million

Revenues Less than $50 million of annual 

revenues and no public float
Less than $100 million of annual 

revenues and
•no public float, or

•public float of less than $700 million

*  Existing registrants can only qualify using these thresholds during the first fiscal year ending after the rule becomes 

effective on September 10, 2018. In subsequent years, registrants that did not previously qualify as an SRC under the 

amended definition would be required to meet lower thresholds (i.e., 80% of  the new threshold amounts).



Part III – Smaller Reporting Companies 
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Becoming a Smaller Reporting Company:

▪ An SRC continues to qualify until the redetermination date on which it exceeds the initial 

qualification thresholds (exit provisions)

▪ Annual redetermination test thresholds set at 80% of initial qualification test

▪ The thresholds are not indexed for inflation

▪ The SEC released four updated Compliance and Disclosure Interpretations (“C&DIs”) in light of 

the SRC amendments. Similarly, the New York Stock Exchange has proposed corresponding 

changes to Section 303A.00 of the Listed Company Manual based on the revised definition. 

Initial Qualification & Exit Redetermination Thresholds

Public Float Public float of less than $250 million Public float of less than $200 million

Revenue/Float Less than $100 million of annual revenues and 
public float of less than $700 million (including no 
public float)

Less than $80 million of annual revenues 
and public float of less than $560 million 
(including no public float)



Part III – Smaller Reporting Companies 
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▪ Scaled disclosure is unchanged

▪ Examples of scaled disclosure relief include:

▪ Business description is three years rather than five years

▪ Two years of management discussion and analysis (MD&A) comparison rather than three years

▪ No quantitative and qualitative disclosures about market risk

▪ Two years of financial statements rather than three years

▪ Executive comp disclosure is significantly reduced:

▪ Three named executive officers rather than five

▪ Two years in summary comp table rather than three

▪ No compensation disclosure and analysis or compensation committee report

The SEC estimates that 966 additional registrants will be eligible for SRC status in the first 

year under the new SRC definition, and approximately 48.8% of SEC registrants will now 

qualify as SRCs (as compared to 35.7% previously).

— SEC Release No. 33-10513



Part III – Smaller Reporting Companies
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▪ Increased Threshold to Exclude Older Acquisition Financials

▪ SEC increased threshold for all non-SRC registrants to omit financial statements of a significant 

acquired business for the earliest of the three years otherwise required if net revenues of that 

business are less than $100 million (up from $50 million) 

▪ The accelerated filer threshold is unchanged 

▪ An issuer can now be both a Smaller Reporting Company and an Accelerated Filer (public float 

between $75 million and $250 million)

▪ Accelerated filers that qualify as SRCs under the amended definition will remain subject to accelerated 

reporting deadlines and auditor attestation on internal control over financial reporting (SOX 404(b))

▪ Chairman Clayton has directed staff to formulate recommendations to reduce number of 

accelerated filers



Part IV – Rule 701 Amendments
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Background to Rule 701: 

▪ Rule 701 is a frequently used exemption by non-reporting companies to issue 

compensatory equity awards without registering such offering

▪ Under Rule 701, non-reporting companies can issue securities to employees or other 

covered persons without being subject to the rule’s enhanced disclosure requirements 

provided that such securities are granted or issued pursuant to a written compensatory 

benefit plan (e.g., an employment agreement)



Part IV – Rule 701 Amendments
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▪ The Securities and Exchange Commission amended Rule 701 of the Securities Act, as 

Mandated by the Economic Growth, Regulatory Relief, and Consumer Protection Act 

(SEC Release Number 33-10520 (effective July 23, 2018))

▪ The Amendment to Rule 701 increased the threshold amount for the aggregate sales 

price or amount of securities sold during any 12-month period from $5 to $10 million

▪ Issuers that have commenced an offering in a current 12-month period can apply the new $10 

million threshold immediately upon adoption of the amendment

▪ The increased threshold should likely have a meaningful impact on how non-reporting 

companies elect to compensate its employees or other covered persons 

▪ Provides more flexibility to offer equity to employees without disclosing information that 

may impact the non-reporting company’s competitive advantage



Part V – SEC Request for Comments on Compensation-
Related Offerings
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▪ SEC Release Number 33-10521 (Comment period closed September 24, 2018)

▪ Concept Release on Compensatory Securities Offerings and Sales

▪ Released with the Rule 701 change

▪ Broad questions about Rule 701 and Form S-8, including:

▪ How do we deal with equity compensation in the gig economy?

▪ Should changes to Rule 701 and S-8 be coordinated?

▪ Could extending Rule 701 to reporting companies eliminate the need for S-8 registration?



Part VI – JOBS and Investor Confidence Act of 2018
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▪ Background

▪ 2012 Jumpstart Our Business Startups Act (“JOBS Act”) – enacted 

▪ Fixing America’s Surface Transportation Act (“FAST Act” or “JOBS Act 2.0”) – enacted 

▪ JOBS and Investor Confidence Act of 2018 (“Jobs Act 3.0”) – passed House on 406-4 vote in July 2018; needs 
Senate approval

▪ Select provisions include: 

▪ Further extension of JOBS Act IPO “On-Ramp” and testing the waters option 

▪ Creation of Venture Exchanges for private companies

▪ Study on improving investment research coverage for EGCs and other smaller issuers

▪ Study on IPO underwriting fees

▪ Addition relief from SOX 404(b) auditor attestation requirements for EGCs

▪ Review of quarterly reporting framework

▪ Imposes additional limits on 10b5-1 trading plans

▪ Additional disclosure requirements for issuers with multi-class stock structure 

▪ Exemption from general solicitation prohibitions for presentations to “Angel Investors” and certain other groups

▪ Authorizes SEC to adopt rule to broaden definition of “Accredited Investor” to include experience and expertise 
rather than income or net worth

▪ Exemption from Exchange Act registration for brokers focused on small, privately held company M&A

▪ Report on challenges to rural area small businesses in accessing capital

▪ Amendments to Investment Advisers Act to facilitate follow-on investments by venture capital firms
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