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Amendments to Modernize Regulation S-K 
Business, Legal Proceedings and Risk 

Factor Disclosures



Overview
⧫ On Aug. 26, 2020, the SEC adopted final amendments to Regulation S-K to 

modernize the disclosures required under Item 101 (Description of  Business), 

Item 103 (Legal Proceedings) and Item 105 (Risk Factors).

⧫ Disclosure Effectiveness Initiative.  SEC reviewed disclosure requirements of  

Regulation S-K to facilitate more timely disclosure of  material information to 

investors.

⧫ The amendments shift the focus from prescriptive, line-item disclosures to 

principles-based, registrant-specific disclosures.

⧫ The amendments are intended to:

⧫ Reflect a company’s particular circumstances.

⧫ Improve readability of  disclosure documents.

⧫ Reduce disclosure of  immaterial information. 

⧫ The final rules became effective on Nov. 9, 2020.
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General Development of Business

⧫ Prior Item 101(a) required a description of  the general development of  a 

company’s business during the past five years or such shorter period as the 

company may have been engaged in its business. 

⧫ Amended Item 101(a) gives a company the flexibility to tailor its disclosures 

to its unique circumstances and thus provide more informative disclosures to 

investors. 

⧫ Requires disclosure of  information material to an understanding of  the 

general development of  the company’s business.

⧫ Eliminates the five-year prescribed time frame for disclosure (three years 

for SRCs (Item 101(h)).

⧫ Focus on information that is material to an understanding of  the 

development of  the business without regard to the timeframe.

⧫ May be longer or shorter than five years.
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General Development of Business

⧫ Provides a nonexclusive list of  four topics that a company may need to 

disclose if  material to an understanding of  the general development of  the 

company’s business.

⧫ Must also disclose material information beyond these four topics.

⧫ The nature and effects of  any material bankruptcy, receivership or 

similar proceedings involving the company.

⧫ The nature and effects of  any material merger, reclassification or 

consolidation of  the company.

⧫ The acquisition or disposition of  any material amount of  assets. 

⧫ (NEW) Any material changes to a company’s previously disclosed 

business strategy (i.e., in an IPO registration statement).

⧫ Strategy disclosure not otherwise required.
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General Development of Business

⧫ A company may, after the filing of  its initial registration statement (i.e., its 

IPO registration statement), provide only an update to the general 

development of  its business.

⧫ Must disclose all material developments, if  any, that have occurred 

since the most recent filing containing a full discussion.

⧫ Must provide a hyperlink to, and incorporate by reference, the most 

recent filing that, together with the update, provides a full discussion 

of  the general development of  the company’s business.

⧫ If  the company does not use this approach, it must provide a 

complete discussion, including any material updates in each filing 

that requires such disclosure.
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Description of Business
⧫ Prior Item 101(c):

⧫ Required a company to provide a narrative description of  the business 

conducted and intended to be conducted by the company.

⧫ Listed 12 specific discussion topics, each to the extent material to an 

understanding of  a company’s business.

⧫ Some companies interpreted Item 101(c) to require disclosure of  each 

topic, regardless of  applicability and materiality. 

⧫ Amended Item 101(c) enables disclosure tailored to a company’s specific 

circumstances and encourages companies to exercise judgment in 

determining what disclosures to provide. 

⧫ Provides a non-exclusive list of  six disclosure topic examples (derived 

from a subset of  the disclosure topics under prior Item 101(c)).

⧫ Clarifies that disclosure is required only if  the information is material to 

an understanding of  the general development of  the company’s 

business.
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Description of Business
⧫ Requires disclosure of  the material effects of  compliance with all 

governmental regulations, not only environmental regulations (although 

they are expressly included), on capital expenditures, earnings and 

competitive position.  

⧫ Adds a new human capital disclosure requirement.

⧫ Describe the company’s human capital resources.

⧫ Any human capital measures or objectives that management 

focuses on in managing the company’s business (such as 

measures or objectives that address the development, attraction 

and retention of  personnel), if  material to an understanding of  

the business.

⧫ Flexibility to tailor disclosures to a company’s unique 

circumstances, which may evolve over time, rather than a specific 

disclosure framework or definition of  the term “human capital.”
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Legal Proceedings
⧫ Prior Item 103 required a company to disclose material pending legal 

proceedings, other than ordinary routine litigation, to which the company was a 

party.

⧫ Amended Item 103:

⧫ Permits required information to be provided by hyperlink or cross-

reference to legal proceedings disclosures located elsewhere in the 

document (i.e., in notes to the financial statements).

⧫ Increases the threshold for disclosure of  environmental proceedings to 

which a governmental authority is a party from $100,000 to $300,000.

⧫ Allows a company to select a different threshold if  such threshold:

⧫ Is reasonably designed to result in disclosure of  material 

environmental proceedings.

⧫ Does not exceed the lesser of  $1 million or 1% of  the company’s 

current assets.

⧫ Is disclosed (including any changes) in each annual report and 

quarterly report.
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Risk Factors

⧫ Prior Item 105:

⧫ Required a brief  and logically organized discussion of  the most significant 

factors that made an investment in the company or offering speculative or 

risky.

⧫ Required a company to explain how each risk affects the company or the 

securities being offered.

⧫ Discouraged disclosure of  risks that may apply generically to any 

company.

⧫ SEC noted that risk factor disclosures increased in recent years and cited 

“generic, boilerplate risks” that could apply to any company or offering as a 

contributing factor to this increase. 
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Risk Factors

⧫ Amended Item 105:

⧫ Requires a risk factor summary of  no more than two pages if  the risk 

factor section exceeds 15 pages.

⧫ Must contain concise bulleted or numbered statements.

⧫ Must appear in the forepart of  the filing.

⧫ Does not have to discuss all risk factors.

⧫ Replaces the requirement to disclose the “most significant” risk factors 

with “material” risk factors.

⧫ Focus disclosure on those risks to which investors would attach 

importance in making investment decisions.

⧫ Requires risk factors to be organized under relevant headings.

⧫ Requires generic risk factors to be disclosed under the caption “General 

Risk Factors” at the end of  the risk factor section.
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Amendments to Modernize, 
Simplify and Enhance Regulation 

S-K Financial Disclosures
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Overview
⧫ On Nov. 19, 2020, the SEC adopted final amendments to Regulation S-K to 

further “modernize, simplify and enhance” certain financial disclosure 

requirements in Regulation S-K.

⧫ The amendments:

⧫ Eliminate Item 301 (Selected Financial Data) in its entirety.

⧫ Update and simplify Item 302(a) (Supplementary Financial Information).

⧫ Update and simplify Item 303 (Management’s Discussion and Analysis of  

Financial Condition and Results of  Operations (MD&A).

⧫ The SEC intends these amendments to:

⧫ Eliminate duplicative disclosures.

⧫ Enhance the focus of  financial disclosures on material information for the 

benefit of  investors.  

⧫ Simplify compliance efforts for companies.
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Compliance Requirements

⧫ The final rules became effective on Feb. 10, 2021

⧫ Companies must apply the amended rules beginning with their first fiscal year 

ending on or after Aug. 9, 2021.

⧫ A calendar-year company must begin complying with the new disclosure 

requirements in its annual report on Form 10-K for the fiscal year ending 

Dec. 31, 2021.

⧫ A calendar-year company need not comply with the amended disclosure 

requirements in any quarterly report on Form 10-Q filed during the 2021 

calendar year.

⧫ A company must apply the amended rules in a registration statement and 

prospectus that, on its initial filing date, is required to contain financial 

statements for a period on or after Aug. 9, 2021.

⧫ Companies may comply with the new disclosure requirements, on an item-

by-item basis, at any time after Feb. 10, 2021 if  they comply with the new 

disclosure requirements of  the applicable item in their entirety. 
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Selected Financial Data
⧫ Prior Item 301 required certain companies to furnish selected financial data in 

comparative tabular form for each of  the company’s last five fiscal years.

⧫ The final amendments eliminated Item 301 in its entirety.

⧫ SEC encourages companies to consider whether tabular disclosure of  relevant 

financial information as part of  an introductory section or overview to MD&A 

would be appropriate.
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Supplemental Financial Data
⧫ Prior Item 302(a) required certain companies to disclose selected quarterly 

financial data for each of  the two most recent fiscal years, variances in these 

results from amounts previously reported on Form 10-Q, and the effect of  any 

discontinued operations and unusual or infrequently occurring items, as well as 

the aggregate effect and the nature of  year-end or other adjustments that are 

material to the results of  that quarter.

⧫ Amended Item 302(a):

⧫ Requires disclosure only if  a company reports material retrospective 

changes for any of  the quarters within the two most recent fiscal years 

(and any applicable interim periods).

⧫ Requires companies to explain material changes and to disclose, for each 

affected quarterly period and the fourth quarter in the affected year, 

financial information reflecting such changes.

⧫ Applies to the first filing on Form 10-K after a company’s initial registration 

of  securities under Sections 12(b) or 12(g) of  the Exchange Act.
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Objective of MD&A
⧫ Prior Item 303(a) instructed companies to discuss their financial condition, 

changes in financial condition and results of  operations for full fiscal years, 

including liquidity, capital resources, results of  operations, off-balance sheet 

arrangements and contractual obligations.

⧫ The final amendments renamed Item 303(a) as Item 303(b).

⧫ Added a new Item 303(a) to succinctly state the objectives of  MD&A.  

⧫ Must disclose the following:

⧫ Material information relevant to an assessment of  financial condition 

and results of  operations.

⧫ Material events and uncertainties known to management that are 

reasonably likely to cause reported financial information not to be 

indicative of  future operating results or financial condition.

⧫ Material financial and statistical data that the company believes will 

enhance an investor’s understanding of  financial condition, cash 

flows and other changes in financial condition, and results of  

operations.
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Objective of MD&A
⧫ Codifies SEC guidance that a company must provide a discussion and 

analysis of  financial condition that enables investors to see the company 

“through the eyes of  management.”
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Liquidity and Capital Resources
Material Cash Requirements

⧫ Prior Item 303(a)(2) required a company to discuss its material commitments 

for capital expenditures as of  the end of  the latest fiscal period, and to discuss 

the general purpose of  and the anticipated sources of  funds needed to fulfill 

such commitments.

⧫ The final amendments created new Item 303(b)(1), which sets forth the 

requirements for liquidity and capital resources disclosures. 

⧫ Requires a company to broadly disclose its material cash “requirements,” 

including:

⧫ Capital expenditures as of  the end of  the latest fiscal period.

⧫ The anticipated source of  funds needed to satisfy such cash 

requirements.

⧫ The general purpose of  such requirements.
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Results of Operations
Known Trends or Uncertainties

⧫ Prior Item 303(a)(3)(ii) required a company to disclose (a) any known trends or 

uncertainties that have had, or that the company reasonably expects will have, a 

material impact on revenues or income from continuing operations and (b) any 

known events that will cause a material change in the relationship between the 

company’s costs and revenues.

⧫ Amended Item 303(b)(2)(ii) requires a company to disclose any known events 

that are reasonably likely to cause (as opposed to will cause) a material change 

in the relationship between costs and revenues.

⧫ Known or reasonably likely future increases in costs of  labor or materials 

or price increases or inventory adjustments.

⧫ The reasonably likely threshold does not require disclosure of  any remote 

events nor does it set a bright-line percentage threshold by which 

disclosure is triggered.

⧫ The analysis requires an objective assessment of  the likelihood that an 

event will occur balanced with a materiality analysis. 
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Results of Operations
Net Sales and Revenues

⧫ Prior Item 303(a)(3)(iii) stated that if  a company’s financial statements disclose 

material increases in net sales or revenues, the company must discuss the 

factors that led to such material increases (such as price increases).

⧫ Amended Item 303(b)(2)(iii) requires a company to discuss the factors that led 

to material changes in net sales or revenues rather than material increases only.

⧫ If  a company’s financial statements reveal material changes from period to 

period in one or more line items, the company must discuss the underlying 

reasons for these material changes in quantitative and qualitative terms.
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Results of Operations
Inflation and Price Changes

⧫ The final amendments eliminate Item 303(a)(3)(iv) and Instructions 8 and 

9 to Item 303(a).

⧫ Amended Item 303 requires:

⧫ A company to discuss the impact of  inflation or changing prices if  

they are part of  a known trend that had, or is reasonably likely to 

have, a material impact on net sales, revenue or income from 

continuing operations.

⧫ If  financial statements reveal material changes from period to period 

in one or more line items, a company must describe the underlying 

reasons for these material changes in quantitative and qualitative 

terms.
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Off-Balance Sheet Arrangements
⧫ Prior Item 303(a)(4) required a company to disclose, in a separately captioned 

section, its off-balance sheet arrangements that have, or are reasonably likely to 

have, a current or future effect on its financial condition, revenues or expenses, 

results of  operations, liquidity, capital expenditures or capital resources.

⧫ The final amendments replace the prescriptive disclosure requirement in Item 

303(a)(4) with a new “principles-based” Instruction to Item 303(b).

⧫ A company must discuss commitments or obligations, including 

contingent obligations, arising from arrangements that have, or are 

reasonably likely to have, a material effect on financial condition, revenues 

or expenses, results of  operations, liquidity, cash requirements, or capital 

resources.

⧫ SEC stated that a discussion of  off-balance sheet arrangements that is 

integrated with other aspects of  MD&A will produce better disclosure and 

provide investors a more meaningful understanding of  the impact of  such 

arrangements.
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Contractual Obligations Table

⧫ Prior Item 303(a)(5) required a company to disclose in tabular format its known 

contractual obligations by type, overall payments due, and by four prescribed 

periods.

⧫ The final amendments:

⧫ Eliminate Item 303(a)(5).

⧫ Amend Item 303(b) to require disclosure of  material cash requirements 

from known contractual and other obligations as part of  a liquidity and 

capital resources discussion.

⧫ Emphasizes a principles-based approach focused on material short-

term (i.e., 12 months) and long-term (i.e., greater than 12 months) 

liquidity and capital resources needs.

⧫ Specifies that material cash requirements from known contractual and 

other obligations should be considered as part of  these disclosures.
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Critical Accounting Estimates
⧫ Prior Item 303(a) did not require companies to disclose critical accounting 

estimates.

⧫ 2003 MD&A Interpretive Release addressed critical accounting estimates, 

stating that, while preparing MD&A, companies should consider whether 

accounting estimates and judgments could materially affect reported financial 

information.

⧫ The final amendments add new Item 303(b)(3).

⧫ Requires disclosure of  critical accounting estimates in MD&A.

⧫ Defines critical accounting estimates.

⧫ Requires a company to disclose why the estimate is subject to uncertainty, 

how much each the estimate has changed during the reporting period, and 

the sensitivity of  the reported amounts to the methods, assumptions, and 

estimates underlying the estimate’s calculation.

⧫ Disclosure should provide quantitative and qualitative information, if  

quantitative information is reasonably available and material, and should 

supplement but not duplicate any related disclosures contained in the notes to 

financial statements.
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Interim Periods
⧫ Prior Item 303(b) required companies to discuss (a) any material change in 

financial condition from the end of  the preceding fiscal year to the date of  the 

most recent interim balance sheet and (b) any material changes in their results 

of  operations for the most recent fiscal year-to-date period presented in their 

income statement.

⧫ The final amendments amend Item 303(b) (to be renumbered as Item 303(c)) 

to give companies the flexibility to compare their most recently completed 

quarter to either the corresponding quarter of  the prior year (as currently 

required) or the immediately preceding quarter.

⧫ If  a company elects to discuss changes from the immediately preceding 

quarter, the company must provide summary financial information for the 

immediately preceding quarter or identify the EDGAR filing that presents 

such information so that it is accessible to the reader.

⧫ If  a company changes the comparison in a subsequent Form 10-Q, it must 

explain the reason for the change and present both comparisons in the 

filing where it announces the change.
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Safe Harbors

⧫ Item 303(c) states that the safe harbors provided in Section 27A of  the 

Securities Act and Section 21E of  the Exchange Act apply to all forward-looking 

information provided in response to Item 303(a)(4) (off-balance sheet 

arrangements) and Item 303(a)(5) (tabular disclosure of  contractual 

obligations).

⧫ The final amendments eliminate Item 303(c) (because, as discussed above, the 

final amendments eliminate both Items 303(a)(4) and (5)). While the final 

amendments still require disclosure of  off-balance sheet arrangements and 

contractual obligations, such disclosure will be integrated into a company’s 

MD&A.

⧫ The SEC confirmed that eliminating Item 303(c) does not alter the availability 

of  applicable safe harbors for all of amended Item 303.
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Smaller Reporting Companies

⧫ Prior Item 303(d) states: 

⧫ That an SRC may provide Item 303(a)(3)(iv) information for the most 

recent two fiscal years if  it provides financial information on net revenues 

and income from continuing operations for only two years. 

⧫ That an SRC is not required to provide the contractual obligations table 

specified in Item 303(a)(5).

⧫ The final amendments eliminate Item 303(d).

⧫ SRCs must provide MD&A disclosure addressing liquidity and capital 

resources, including disclosure of  material cash requirements from known 

contractual and other obligations pursuant to new Item 303(b).
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Amendments to Accelerated Filer and 
Large Accelerated Filer Definitions
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Overview

⧫ On Mar. 12, 2020, the SEC adopted amendments to the accelerated filer and 

large accelerated filer definitions.

⧫ The amendments:

⧫ Exclude from the accelerated and large accelerated filer definitions a 

company that is eligible to be an SRC and that had annual revenues of  less 

than $100 million in the most recent fiscal year for which audited financial 

statements are available.

⧫ Excluded companies no longer subject to auditor attestation of  

internal control over financial reporting requirement.

⧫ Increase the transition thresholds for accelerated and large accelerated 

filers becoming non-accelerated filers from $50 million to $60 million, and 

for exiting large accelerated filer status from $500 million to $560 million. 

⧫ SEC intends these changes to more appropriately tailor the types of  issuers that 

are included in the categories of  accelerated and large accelerated filers.

⧫ The amendments became effective on Apr. 27, 2020 and apply to an annual 

report filing due on or after the effective date.  
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Exclusion of Low-Revenue SRCs 
⧫ Prior Accelerated Filer Criteria:

⧫ A public float of  $75 million or more, but less than $700 million, as of  the 

last business day of  the company’s most recently completed second fiscal 

quarter.

⧫ Subject to the requirements of  Exchange Act Section 13(a) or 15(d) for a 

period of  at least twelve calendar months.

⧫ Filed at least one annual report pursuant to Exchange Act Section 13(a) or 

15(d).

⧫ Prior Large Accelerated Filer Criteria:

⧫ A public float of  $700 million or more as of  the last day of  the company’s 

most recently completed second fiscal quarter and satisfy the second and 

third conditions described above. 

⧫ An accelerated filer could also be an SRC if  it had a public float of  $75 million 

or more, but less than $250 million, regardless of  annual revenues, or a public 

float of  more than $250 million, but less than $100 million in annual revenues. 
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Exclusion of Low-Revenue SRCs 
⧫ Amended Criteria:

⧫ Exclude from the definitions of  accelerated filer and large accelerated filer 

any company that is eligible to be an SRC and had annual revenues of  less 

than $100 million in the most recent fiscal year for which audited financial 

statements are available

⧫ Add a new condition to the definitions of  accelerated filer and large 

accelerated filer that excludes a company eligible to be an SRC under the 

revenue test of  the SRC definition.

⧫ Exempt from the auditor attestation requirement for  internal control 

over financial reporting.

⧫ SEC believes that eliminating the auditor attestation requirement for SRCs 

will reduce compliance costs and promote capital formation for SRCs.
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Exclusion of Low-Revenue SRCs 
⧫ Relationships between SRCs and Non-Accelerated, Accelerated and Large 

Accelerated Filers

Status Public Float Annual Revenue

SRC and Non-Accelerated Filer Less than $75 million N/A

$75 million to less than $700 
million

Less than $100 million

SRC and Accelerated Filer $75 million to less than $250 
million

$100 million or more

Accelerated Filer (not SRC) $250 million to less than $700 
million

$100 million or more

Large Accelerated Filer (not SRC) $700 million or more N/A
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Transition Thresholds
⧫ Prior Criteria:

⧫ A company initially became an accelerated filer with a public float of  $75 

million or more but less than $700 million as of  the last business day of  its 

most recently completed second fiscal quarter.

⧫ A company initially became a large accelerated filer with a public float of  

$700 million or more as of  the last business day of  its most recently 

completed second fiscal quarter.

⧫ An accelerated filer would not become a non-accelerated filer unless its 

public float fell below $50 million on the last business day of  its most 

recently completed second fiscal quarter.

⧫ A large accelerated filer would remain one unless its public float fell below 

$500 million on the last business day of  its most recently completed 

second fiscal quarter.  

⧫ If  the large accelerated filer’s public float fell below $500 million, but 

was $50 million or more, it became an accelerated filer.  If  the 

company’s public float fell below $50 million, it became a non-

accelerated filer.
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Transition Thresholds
⧫ Amended Criteria:

⧫ Increase the transition threshold for accelerated filers and large accelerated 

filers to become non-accelerated filers from $50 million to $60 million.

⧫ Increase the transition threshold for leaving large accelerated filer status 

from $500 million to $560 million.

⧫ Add the SRC revenue test to the public float transition thresholds for 

accelerated and large accelerated filers.

⧫ A company that is an accelerated filer will remain one unless either its 

public float falls below $60 million, or it becomes eligible to use the 

SRC accommodations under the revenue test of  the SRC definition. 

⧫ An accelerated filer would remain an accelerated filer until its public 

float falls below $60 million or its annual revenues fall below the 

applicable revenue threshold ($80 million or $100 million), at which 

point it would become a non-accelerated filer.
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Transition Thresholds
⧫ A large accelerated filer will become an accelerated filer at the end of  

its fiscal year if  its public float fell to $60 million or more, but less than 

$560 million, as of  the last business day of  its most recently 

completed second fiscal quarter and its annual revenues are not below 

the applicable SRC revenue threshold ($80 million or $100 million).

⧫ A large accelerated filer will become a non-accelerated filer at the end 

of  its fiscal year if  its public float fell below $60 million as of  the last 

business day of  its most recently completed second fiscal quarter or 

its annual revenues fell below the applicable revenue threshold ($80 

million or $100 million). 
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Transition Thresholds
Initial Public Float 

Determination
Resulting Filer 

Status
Subsequent Public 

Float 
Determination

Resulting Filer Status

$700 million or more Large Accelerated 
Filer

$560 million or 
more

Large Accelerated Filer

Less than $560 
million but $60 
million or more

Accelerated Filer

Less than $60 
million

Non-Accelerated Filer

Less than $700 million 
but $75 million or 
more

Accelerated Filer Less than $700 
million but $60 
million or more

Accelerated Filer

Less than $60 
million

Non-Accelerated Filer
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COVID-19

DISCLOSURE CONSIDERATIONS
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The Importance of Disclosure
⧫ April 2020: then-Chairman Clayton and Corp Fin Director Hinman issued 

statement highlighting the importance of  disclosure in the context of  changes 

and disruptions resulting from COVID.

⧫ They urged public companies to “provide as much information as is 

practicable regarding their current financial and operating status, as well as 

their future operational and financial planning.”

⧫ Specifically, Clayton and Hinman encouraged companies to respond to 

investor interest by disclosing:

⧫ where the company stands today, operationally and financially;

⧫ how the company’s COVID-19 response, including its efforts to protect 

the health and well-being of  its workforce and its customers, is 

progressing; and

⧫ how its operations and financial condition may change as the nation’s 

efforts to fight COVID-19 progress.

⧫ By comparison, “[h]istorical information may be relatively less significant.”

⧫ Nearly one year into the pandemic, this is less true: historical 

performance should inform evolving response and disclosures
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The Importance of Disclosure
⧫ Focus on FLS: revisit and revise, as needed, disclosure in the following areas:

⧫ MD&A: trends disclosures 

⧫ Risk Factors

⧫ Use safe harbor: “. . . we would not expect to second guess good faith attempts 

to provide investors and other market participants appropriately framed 

forward-looking information.”

⧫ The joint statement focused heavily on earnings releases and investor 

calls/presentations:

⧫ In light of investor interest, many public companies added COVID 

disclosures and discussions to these materials.

⧫ To the extent material, investors will continue to expect visibility into 

public companies’ COVID responses and impacts in these 

communications.
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The Importance of Disclosure
⧫ Why?

⧫ Benefit investors

⧫ Benefit companies through market digestion of  COVID strategy

⧫ Public good: “the broad dissemination and exchange of  firm-specific 

plans for addressing the effects of  COVID-19 under various scenarios will 

substantially contribute to our nation’s collective effort to fight and recover 

from COVID-19”

⧫ These considerations continue to apply as the worldwide COVID environment 

continues to change and evolve, including in response to:

⧫ Vaccines

⧫ Problems, inconsistencies, and equity issues in distribution of  vaccines

⧫ New strains of  virus

⧫ Patchwork of  regulatory and private sector responses locally, nationally, 

and internationally
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Disclosure Guidance
⧫ Corporation Finance released Disclosure Guidance Topics 9 and 9A

⧫ March 2020 and June 2020

⧫ DGT 9 and 9A set forth a framework for disclosure and other securities law 

obligations that public companies should consider in connection with COVID

⧫ The guidance indicated that the disclosures should:

⧫ be tailored to a registrant’s particular facts and circumstances;

⧫ permit investors to “evaluate the current and expected impact of  COVID-

19 through the eyes of  management”; and

⧫ be proactively reevaluated and revised as circumstances change.

⧫ In evaluating whether and where to include such disclosures, companies should 

consider risk factors, MD&A (especially trends disclosures), and financial 

statements in particular.
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Disclosure Guidance
⧫ DGT 9 and 9A identified open-ended examples of  questions and topics that 

companies should consider in determining the impact of  COVID-19 and 

related governmental and societal responses thereto, e.g.:

⧫ changing trends and impact on future operating results and financial 

condition;

⧫ liquidity position and outlook, including sources and uses of  cash and 

changes or reductions in capital expenditures;

⧫ availability and terms of  financing;

⧫ maturity mismatches between borrowing sources and the assets funded by 

those sources;

⧫ changes in the valuation of  collateral;

⧫ counterparty or customer risk;

⧫ ability to meet debt service obligations and comply with covenants;

⧫ impact on fair value measurements;

⧫ effects on credit rating;
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Disclosure Guidance

⧫ reliance on supplier finance programs, otherwise referred to as supply 

chain financing, structured trade payables, reverse factoring, or vendor 

financing;

⧫ maintenance of  operations and controls in light of remote work 

arrangements; 

⧫ challenges in implementing business continuity plans;

⧫ effects on demand for goods and services;

⧫ effects on supply chain;

⧫ effects on distribution network or methods;

⧫ material impairments;

⧫ effect of  remote work arrangements, safety protocols, and travel 

restrictions on operations, sales activities, and other activities and goals;

⧫ effect on controls and access by internal and external auditors to relevant 

materials and documents; and

⧫ changes in inputs or use of  metrics.
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Disclosure Guidance

⧫ Risk factors: 

⧫ Review existing risk factors and revise as needed on a quarterly basis 

or more often if  a material change in the business or its risk profile 

emerges.

⧫ Do not characterize as hypothetical risks that have already manifested 

or begun to have an effect.

⧫ Depending on their facts and circumstances, registrants should consider 

whether to address the following topics in their risk factor disclosure:

⧫ access to capital on favorable terms or at all;

⧫ disruptions to the supply chain, including availability of  raw materials 

or suppliers;

⧫ effect of  reduced travel and social distancing on operations and sales;

⧫ costs relating to social distancing measures, including telework, or 

employee illness;

⧫ effects on customers or the market for a registrant’s products or 

services.
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Disclosure Guidance

⧫ Financial statement disclosures: 

⧫ Consider whether there may be changes to revenue recognition 

practices (e.g., estimates of  variable consideration, write-offs, and 

reserves) that require disclosure.

⧫ Note that revenue recognition is a popular area for SEC staff  

comment in 10-K reviews.

⧫ Going concern issues:

⧫ Include certain disclosures regarding these challenges in financial 

statements, MD&A disclosures, and risk factor disclosures. 

⧫ This analysis should be revisited regularly to determine whether any 

changes are needed in periodic report disclosures.

⧫ Material, Non-Public Information (MNPI)

⧫ Be mindful that, when circumstances are changing rapidly, insiders 

may be in possession of  MNPI even during open window periods; 

avoid trading and selective disclosure.
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Disclosure Guidance

⧫ Coronavirus Aid, Relief, and Economic Security Act (CARES Act) 

assistance:

⧫ Registrants that received loans, tax relief, or other benefits pursuant to 

the CARES Act “should consider the short- and long-term impact of  

that assistance on their financial condition, results of  operations, 

liquidity, and capital resources, as well as the related disclosures and 

critical accounting estimates and assumptions.” 

⧫ Registrants that qualified for such relief  should ensure that their 

broader discussion of  liquidity and capital resources is not 

inconsistent with the factors that led to their qualification for the 

relief.
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Share Buybacks

⧫ Widespread suspension of  share buybacks among S&P 500 companies 

began in the first quarter of  2020.

⧫ Q2 2020 represented the trough:

⧫ Only 34% of  S&P 500 companies did significant buybacks (at least $5 

million) 

⧫ Aggregate value of  $88.7 billion

⧫ Q3 2020 represented a rebound: 

⧫ 38% of  S&P 500 companies did significant buybacks

⧫ Aggregate value of  $101.8 billion

⧫ This is still significantly down from Q3 2019:

⧫ 66% of  S&P 500 companies did significant buybacks 

⧫ Aggregate value of  $175.9 billion

⧫ This is an area where investors are looking for guidance, especially if  a 

company previously suspended its buyback activity indefinitely

The data on this page came from: http://press.spglobal.com/2020-12-17-S-P-500-Buybacks-Rebound-14-8-in-Q3-2020-

Remain-42-1-Lower-than-Q3-2019
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Dividends

⧫ S&P 500 Q3 2020 dividends 

⧫ Decrease of  2.9% to $115.5 billion from Q2 2020's $119.0 billion

⧫ Decrease of  6.2% from Q3 2019’s $123.1 billion

⧫ For the 12-month period, dividends were $487.9 billion, up 1.9% from the 

corresponding 2019 period's $478.9 billion. 

⧫ S&P 500 2020 payments are expected to post a 1% decline over 2019.

⧫ Total shareholder return of  buybacks and dividends for Q3 2020 came in at 

$217.3 billion, up 4.6% from the Q2 2020 period expenditure of  $207.7 

billion and down 27.3% from the $299.0 billion reported for Q3 2019.

⧫ Total shareholder return for the 12-month September 2020 period declined 

to $1.059 trillion from September 2019's $1.249 trillion.

The data on this page came from: http://press.spglobal.com/2020-12-17-S-P-500-Buybacks-Rebound-14-8-in-Q3-2020-

Remain-42-1-Lower-than-Q3-2019
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Guidance

⧫ Over the course of  Q2 2020, 184 of  the 285 (65%) of  the S&P members 

that historically furnish guidance either withdrew their previous forecasts, 

or declined to provide projections for 2020 or 2021.

⧫ For Q3 2020, only 48% of  the S&P members that historically furnish 

guidance gave such guidance.

⧫ This number is trending upward: by mid-late January, 85 S&P 500 

companies had issued EPS guidance for the quarter. 

⧫ This number is below the five-year average of  102. 

⧫ Of  these 85 companies, 29 have issued negative EPS guidance and 56 

have issued positive EPS guidance. 

⧫ The number of  companies issuing negative EPS is below the five-year 

average (68), while the number of  companies issuing positive EPS 

guidance is above the five-year average (34).

The data on this page came from: https://fortune.com/2020/10/12/stock-market-sp-500-q3-earnings-season-preview-

outlook-guidance-companies/; https://insight.factset.com/record-high-number-of-sp-500-companies-issuing-positive-

eps-guidance-for-q4
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Lessons from SEC Enforcement Actions

⧫ In December 2020, the SEC settled charges with a restaurant operator for 

misleading disclosures regarding the impact of  COVID-19 on its 

operations and financial condition.

⧫ The settlement order outlined in detail how the registrant’s internal and 

external disclosures regarding the impact of  the pandemic were 

inconsistent. 

⧫ In its SEC filings during March and April 2020, the company stated 

that its restaurants were “operating sustainably” during the COVID-

19 pandemic. 

⧫ According to the order, the filings were materially false and 

misleading because the company's internal documents at the time 

showed that the company was losing approximately $6 million in cash 

per week and that it projected that it had only 16 weeks of  cash 

remaining.
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Lessons from SEC Enforcement Actions

⧫ The order also alleged that, while the company did not disclose its 

difficulties to investors, it did share this information with potential private 

equity investors or lenders in connection with an effort to seek additional 

liquidity. 

⧫ Further, although the company’s disclosures described actions the 

company had undertaken to preserve financial flexibility during the 

pandemic, it failed to disclose that the company had already informed its 

landlords that it would not pay rent in April due to the effects that COVID-

19 inflicted on its business.

⧫ Analysis:

⧫ The SEC is carefully scrutinizing disclosure regarding the impact of  

COVID-19, as it said it would.

⧫ Registrants should consider their disclosure controls and procedures 

in connection with monitoring and assessing 2020 and future 

potential effects of  COVID (and any potential future pandemics or 

other market disruptions) on their businesses and, where material, 

disclosure of  such exposure and effects in their Form 10-K.
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Key Performance Indicators and 
Non-GAAP Measures

DISCLOSURE CONSIDERATIONS
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Key Performance Indicators

⧫ In January 2020, the SEC provided interpretive guidance on the disclosure 

of  key performance indicators (KPIs) and other metrics in MD&A. 

⧫ This guidance has become more critical in light of the volatility and 

uncertainty that COVID brought to 2020.

⧫ Item 303 of  Regulation S-K requires the disclosure of  information not 

specifically referenced in the rule that the registrant believes is necessary 

to understand its financial condition, changes in financial condition, and 

results of  operations as well as discussion and analysis of  other statistical 

data that in the registrant’s judgment enhances a reader’s understanding 

of  MD&A.

⧫ Registrants should assess, disclose, and discuss those key variables and 

other qualitative and quantitative factors that are peculiar to and necessary 

for an understanding and evaluation of  the individual registrant, such as 

KPIs and other metrics.
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Key Performance Indicators

⧫ To the extent that a registrant discloses KPIs or metrics, the guidance 

indicates that such registrant should:

⧫ ensure that metrics disclosed are consistent with the metrics 

management uses in running the business and strategic decision-

making;

⧫ consider whether additional material disclosures may be necessary to 

make the presentation of  the metric, in light of the circumstances 

under which it is presented, not misleading;

⧫ consider whether additional information, or explanation of  estimates 

or assumptions underlying metric, is necessary for context;

⧫ explain how the metric is calculated, why it is useful to investors, and 

how management uses it;
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Key Performance Indicators

⧫ disclose the reasons for and effect of  any change in the calculation or 

presentation of  a metric;

⧫ if  the change in methodology and results is significant, the company 

should consider the need to recast prior metrics; and

⧫ consider whether there are effective controls and procedures in place 

to process information related to the disclosure of  metrics to ensure 

consistency and accuracy.
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Key Performance Indicators

⧫ The SEC continues to bring enforcement actions related to KPI disclosure.

⧫ For example, the SEC settled charges against a financial institution 

and its officers for using “cross-sell” metrics that the registrant 

“characterized as a key component of  its financial success” but that 

turned out to be inflated and misleading because they were based on 

“accounts and services that were unused, unneeded, or 

unauthorized.”

⧫ The SEC also settled charges against an alcohol producer for the 

failure to accurately disclose known trends where, due to pressure by 

the registrant, its customers were buying products in excess of  

demand enabling the registrant “to meet internal sales targets in the 

face of  declining market conditions.” As a result, the registrant met 

performance targets and reported “higher growth in key performance 

indicators that were closely followed by investors and analysts,” but it 

failed to accurately disclose what led to the higher demand and the 

trend in declining demand.
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Non-GAAP Measures

⧫ Non-GAAP measures have historically been the area in which SEC staff  

are most likely to comment in 10-K and 10-Q filings

⧫ This remains true through Q3 2020

⧫ SEC Staff ’s recent public remarks and comments have focused on the 

following areas.

⧫ Individually tailored accounting principles. The staff  continues to view 

such measures as highly objectionable. The staff  may question whether a 

particular adjustment changes an item from an accrual to cash basis or 

from gross to net, or vice versa; proportionately consolidates an entity not 

eligible for that treatment under GAAP; reflects part, but not all, of  an 

accounting concept (e.g., current income tax expense but not deferred 

income tax expense); or renders the measure inconsistent with the 

economic substance of  a transaction.

⧫ Practice pointer: in general, any adjustments to revenue or revenue 

recognition and any attempt to “unwind” recently adopted 

accounting standards through non-GAAP measures will not be 

accepted.
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Non-GAAP Measures

⧫ For example: registrants generally should not present a non-GAAP 

measure that excludes the impact of  the new credit losses standard 

(CECL) (which larger registrants adopted on January 1, 2020), 

including any measures that exclude the effect of  a registrant’s 

allowance for credit losses in its entirety. 

⧫ Although the staff  encourages detailed MD&A discussion that 

facilitates period-to-period comparability, it typically considers non-

GAAP measures that unwind the effects of  a newly adopted 

accounting standard such as CECL to be misleading, even when 

presented for the purposes of  discussing comparability with prior 

periods, unless the standard requires similar information.

⧫ Non-GAAP Margins. The presentation of  non-GAAP margins (e.g., 

contribution margin) generally is acceptable only if  the registrant also 

discloses a reconciliation from the non-GAAP measure to gross margin, as 

defined in GAAP (the most directly comparable GAAP measure), even if  

gross margin is not separately presented in the financial statements.
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Effects of COVID on KPIs and Non-GAAP 
Measures

⧫ Transparency, consistency, and context are key for both KPIs and non-

GAAP measures, particularly in times of  greater volatility.

⧫ The staff  has emphasized that non-GAAP measures should be calculated 

consistently from quarter to quarter so that results are comparable over 

time. 

⧫ Any changes made to the calculation or inputs in KPIs and non-GAAP 

measures should be clearly disclosed. 

⧫ Such measures should also be consistent with the measures that 

management uses to operate the business (and not be prepared solely for 

disclosure to investors).

⧫ The staff  has highlighted the importance of  well-developed controls and 

oversight around the disclosure of  non-GAAP measures and has urged 

registrants to implement disclosure controls and procedures over the 

preparation and reporting of  non-GAAP measures with the same rigor as 

with respect to GAAP, as investors are increasingly focused on this type of  

information.
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Amendments to Regulation 
S-X

Rules 3-10 and 3-16
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Overview and Purpose of Amendments

⧫ In March 2020, the SEC adopted amendments to Rules 3-10 and 3-16 of  

Regulation S-X, relating to financial disclosures about guarantors and 

issuers of  guaranteed securities and affiliates whose securities collateralize 

a registrant’s securities. 

⧫ These amendments were adopted, in part, to facilitate debt offerings on a 

registered basis. 

⧫ The amendments became effective on January 4, 2021.

⧫ While many companies early adopted these rules in Forms 10-Q filed 

during 2020, others should consider the implications for their 2020 Form 

10-K filings.
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Rule 3-10

⧫ Rule 3-10 requires financial statements to be filed for all issuers and 

guarantors of  registered securities, subject to certain exceptions. 

⧫ The March 2020 amendments liberalize the exceptions and thus permit 

the omission of  separate financial statements of  subsidiary issuers and 

guarantors in more cases. 

⧫ As amended, the rule permits omission of  separate financial statements of  

subsidiary issuers and guarantors when:

⧫ a subsidiary issuer or guarantor is consolidated in the parent’s 

consolidated financial statements (as opposed to 100% owned by the 

parent); and

⧫ the parent company provides supplemental financial and non-

financial disclosure (as opposed to condensed consolidating financial 

information) about the subsidiary issuers and/or guarantors and the 

guarantees.
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Rule 3-10

⧫ The amended rule requires the disclosures to be included in the parent’s 

filings for as long as an issuer or guarantor has a reporting obligation 

under the Securities Exchange Act of  1934 (Exchange Act) with respect to 

the guaranteed securities. Such disclosures may be provided outside the 

footnotes to the parent company’s audited annual and unaudited interim 

consolidated financial statements in all filings.
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Rule 3-16

⧫ Most notably, the amendments to Rule 3-16:

⧫ replace the existing requirement to provide separate financial 

statements for each affiliate whose securities are pledged as collateral 

with amended financial and non-financial disclosures about the 

affiliate(s) and the collateral arrangement as a supplement; and

⧫ replace the requirement to provide disclosure only when the pledged 

securities meet or exceed a numerical threshold relative to the 

securities registered or being registered with a requirement to provide 

the proposed financial and non-financial disclosures in all cases, 

unless they are immaterial.
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Critical Audit Matters
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Critical Audit Matters

⧫ The PCAOB standards governing audit reports require that audit reports 

identify and discuss critical audit matters (CAMs) encountered during the 

course of the audit.

⧫ These standards went into effect as follows:

⧫ Large accelerated filers: June 2019

⧫ Accelerated filers, non-accelerated filers, and smaller reporting 

companies:  subject to the CAM reporting requirements for audits of  

fiscal years ending on or after December 15, 2020

⧫ Emerging growth companies: exempt, though their auditors may 

voluntarily comply

⧫ A CAM is defined as any matter arising from the audit of  a registrant’s 

financial statements that was communicated or is required to be 

communicated to the audit committee and (1) relates to accounts or 

disclosures that are material to the financial statements and (2) involved 

especially challenging, subjective, or complex auditor judgment.
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Critical Audit Matters

⧫ For each CAM identified, auditors must describe the principal 

considerations that led them to determine that the matter is a CAM, 

describe how the CAM was addressed in the audit, and refer to the relevant 

financial statement accounts or disclosures.

⧫ The PCAOB expects that at least one CAM will be identified in connection 

with most audits.

⧫ In October 2020, the PCAOB staff  published an interim analysis 

report and two accompanying white papers on the impact of  CAM 

requirements on key stakeholders in the audit process. The report 

noted that among 2,420 audit reports containing CAMs, the number 

of  CAMs communicated per registrant ranged from zero to seven, 

and the average number of  CAMs communicated was 1.7.

⧫ The most frequent CAM was revenue recognition, followed by 

goodwill, other intangible assets, and business combinations. 
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Critical Audit Matters

⧫ Practice pointers:

⧫ Registrants should consider whether and how their existing Form 10-

K disclosures (such as the financial statements and MD&A) may 

need to be enhanced or otherwise modified to address the areas 

identified as CAMs. 

⧫ Registrants should ensure that disclosures with respect to any matter 

identified as a CAM are consistent throughout the filing or that any 

dissymmetry is appropriate, in anticipation of  potential increased 

investor and SEC attention on these disclosures. 
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Amendments to Regulation 
S-T

Electronic Signatures
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Regulation S-T: Electronic Signatures

⧫ Old Rule: Rule 302(b) of  Regulation S-T previously requires that each 

signatory to an electronic filing transmitted to the SEC in electronic format 

manually sign a signature page or other document (“authentication 

document”) before or at the time the electronic filing is made to 

authenticate, acknowledge or otherwise adopt the signature that appears 

in typed form within the electronic filing. 

⧫ New Rule: Under the revised rule, signatories to SEC filings may now 

authenticate their conformed signatures in such filings electronically, 

subject to the following conditions:

⧫ Prior to using an electronic signature, the signatory must manually 

sign an initial authentication document attesting that, when using 

electronic signatures for purposes of  Item 302(b)(1) of  Regulation S-

T, the signatory agrees that the use of  such electronic signature 

constitutes the legal equivalent of  such individual’s manual signature 

for purposes of  authenticating the signature to any filing for which it 

is provided.

⧫ This is the only “wet ink” signature required under the revised rules.

74SIDLEY AUSTIN LLP



Regulation S-T: Electronic Signatures

⧫ The electronic filer must retain the manually signed initial electronic 

signature authentication document for as long as the signatory may use an 

electronic signature to sign an authentication document and for a 

minimum of  seven years after the date of  the most recent electronically 

signed authentication document. 

⧫ It must also provide the SEC or its Staff  with a copy upon request.

⧫ With respect to the electronic signature itself, the signing process must 

meet certain criteria:

⧫ require the signatory to present a physical, logical or digital credential 

that authenticates the signatory’s individual identity; 

⧫ reasonably provide for non-repudiation of  the signature;

⧫ provide that the signature be attached, affixed, or otherwise logically 

associated with the signature page or document being signed; and

⧫ include a timestamp to record the date and time of  the signature.
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