
New NLRB Decision: 

Independent Contractor Classification
Entrepreneurial Activity, Common Law Factors, Interaction With Federal, State and Local Laws

Today’s faculty features:

1pm Eastern    |    12pm Central   |   11am Mountain    |    10am Pacific

The audio portion of the conference may be accessed via the telephone or by using your computer's 
speakers. Please refer to the instructions emailed to registrants for additional information.  If you 
have any questions, please contact Customer Service at 1-800-926-7926 ext. 1.

WEDNESDAY, APRIL 10, 2019

Presenting a live 90-minute webinar with interactive Q&A

Alan I. Model, Shareholder, Littler Mendelson, Newark, N.J.

Teresa R. Tracy, Partner, Freeman Freeman & Smiley, Los Angeles



 

4120762.2 

25112-200   Freeman Freeman & Smiley, LLP  
1 

 

 

 

 

New NLRB Decision: Independent Contractor Classification 

Supplemental Program Materials 

 

 

 

April 10, 2019 

 

 

 

 

 

 

 

 

 

Teresa R. Tracy, Partner 
Freeman Freeman & Smiley, LLP 

1888 Century Park East, Suite 1900 

Los Angeles, CA  90067 

Tel:  (310) 255-6176 

Email:  teresa.tracy@ffslaw.com 

  

mailto:teresa.tracy@ffslaw.com


 

4120762.2 

25112-200   Freeman Freeman & Smiley, LLP  
2 

3. The Impact and Interaction of SuperShuttle with Other Federal, State and Local 

Laws Regarding Independent Contractors  

 While employers who have or are threatened with a union have cause to cheer the 

SuperShuttle decision for many reasons, there are significant limitations on its impact.  The 

failure to recognize these limitations can result in very painful and expensive consequences. 

 The NLRB is an agency whose statutory jurisdiction is limited to private sector 

employers whose activity in interstate commerce exceeds a minimal level.  As a practical matter, 

its jurisdiction is very broad and covers the great majority of non-government employers with a 

workplace in the United States, including nonprofits, employee-owned businesses, labor 

organizations, non-union businesses, and businesses in states with “Right to Work” laws.  Over 

the years, the NLRB has established standards for asserting jurisdiction, which are described 

below.   

 Retailers 

 Employers in retail businesses fall under the NLRB’s jurisdiction if they have a gross 

annual volume of business of $500,000 or more.  This includes employers in the amusement 

industry, apartment houses and condominiums, cemeteries, casinos, home construction, hotels 

and motels, restaurants and private clubs, and taxi services.  Shopping centers and office 

buildings have a lower threshold of $100,000 per year. 

 Non-retailers 

 For non-retailers, jurisdiction is based on the amount of goods sold or services provided 

by the employer out of state (“outflow”) or purchased by the employer from out of state 

(“inflow”).  Outflow or inflow can be direct or ‘indirect’, passing through a third company such 

as a supplier.  The NLRB takes jurisdiction when annual inflow or outflow is at least $50,000. 

 Special categories 

Channels of interstate commerce:  For businesses providing essential links in the 

transportation of goods or passengers, including trucking and shipping companies, private 

bus companies, warehouses and packing houses, the minimum is $50,000 in gross annual 

volume. 

Health care and child care institutions:  Hospitals, medical and dental offices, 

social services organizations, child care centers and residential care centers with a gross 

annual volume of at least $250,000 are under NLRB jurisdiction; for nursing homes and 

visiting nurses associations, the minimum is $100,000. 

Law firms and legal service organizations:  The minimum is $250,000 in gross 

annual volume. 
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Cultural and educational centers:  For private and non-profit colleges, 

universities, and other schools, art museums and symphony orchestras, the annual 

minimum is $1 million. 

Federal contractors:  Private contractors who work for the federal government are 

under NLRB jurisdiction.  In addition, all federal contractors are required by the 

Department of Labor to post a Notice of Employee Rights under the NLRA. 

Religious organizations:  The Board will not assert jurisdiction over employees of 

a religious organization who are involved in effectuating the religious purpose of the 

organization, such as teachers in church-operated schools.  The Board has asserted 

jurisdiction over employees who work in the operations of a religious organization that 

did not have a religious character, such as a health care institution.   

Indian tribes:  The Board asserts jurisdiction over the commercial enterprises 

owned and operated by Indian tribes, even if they are located on a tribal reservation.  But 

the Board does not assert jurisdiction over tribal enterprises that carry out traditional 

tribal or governmental functions. 

 The following employers are excluded from NLRB jurisdiction by statute or regulation: 

Federal, state and local governments, including public schools, libraries, 

and parks, Federal Reserve banks, and wholly-owned government 

corporations. 

Employers who employ only agricultural laborers, those engaged in 

farming operations that cultivate or harvest agricultural commodities or 

prepare commodities for delivery.  

Employers subject to the Railway Labor Act, such as interstate railroads 

and airlines. 

 Furthermore, the NLRB is only vested under the National Labor Relations Act (NLRA) 

with the power to safeguard employees’ rights to organize and to determine whether to have a 

union as their bargaining representative.  It also acts to prevent and remedy unfair labor practices 

committed by private sector employers and unions.  Thus, the immediate impact of SuperShuttle 

is limited to those issues arising under the NLRA. 

 SuperShuttle does not change the standard or analysis to determine whether a worker is 

an employee or independent contractor under different employment laws, including such federal 

laws as the Fair Labor Standards Act (FLSA), Title VII, the Americans with Disabilities Act 

(ADA), or the myriad of state and local laws governing the employment relationship such as 

wage and hour, discrimination, leaves of absence, unemployment and other state benefits, and 

workers’ compensation. 

 Thus, employers are faced with the very confusing and contradictory classification 

standards under which, given the right circumstances, a worker can be an independent contractor 

for one purpose and an employee for another purpose.  Furthermore, classifying and treating a 
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worker as an employee for one purpose will likely be persuasive evidence of employee status in 

other contexts. 

 FLSA 

 In July 2015, the Wage and Hour Division (WHD) of the U.S. Department of Labor 

(DOL) issued an interpretation in furtherance of its misclassification initiative, which concluded 

that “most workers are employees under the FLSA’s broad definitions.”  See Administrator’s 

Interpretation 2015-1:  The Application of the Fair Labor Standards Act’s “Suffer or Permit” 

Standard in the Identification of Employees Who Are Misclassified as Independent Contractors.  

The Interpretation did not change the “economic realities” test that the courts currently applied in 

determining whether a worker is an independent contractor.  It did, however, emphasize that 

each factor of the economic realities test must be applied consistently with the broad definition 

of “employ” found in the FLSA, i.e., whether the worker is economically dependent on the 

employer and is, therefore, “suffered or permitted to work” by the employer. 

 Depending on the court, the “economic realities” test generally includes the following 

factors: 

1. the extent to which the work performed is an integral part of the employer's 

 business;  

2. the worker's opportunity for profit or loss depending on his or her managerial 

 skill; 

3. the extent of the relative investments of the employer and the worker; 

4. whether the work performed requires special skills and initiative; 

5. the permanency of the relationship; and 

6. the degree of control exercised or retained by the employer. 

 While the Interpretation did not change the factors most courts consider in determining 

the economic realities of a work relationship, the Interpretation did provide some important 

takeaways regarding each factor: 

 The DOL specifically commented that work performed away from the employer's 

premises, whether in the worker's home or at the employer's customer, can still be 

integral to the employer's business.  

 If a worker is truly in business for him or herself, and, therefore, an independent 

contractor, the worker should be at some risk of loss due to the managerial 

decisions he or she makes.  Merely being able to work more hours is not a 

managerial skill that affects the worker's opportunity for profit or loss.  

 In evaluating the relative investments of the employer and worker, courts should 

consider whether the worker has made investments in his or her business to 

further its ability to expand, reduce its cost structure or extend its business plan. 

Courts should also consider how that investment compares to the employer's 

investment, not just to the work performed by the worker but to the employer's 

overall investment in the project.  
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 Merely having specialized skills does not mean that the worker is an independent 

contractor.  There is a difference between providing skilled labor and 

demonstrating the skill and initiative of an independent contractor.  The 

Interpretation states, in probably its most telling sentence: “Only carpenters, 

construction workers, electricians, and other workers who operate as independent 

businesses, as opposed to being economically dependent on their employer, are 

independent contractors.”  

 Courts should also consider whether the lack of permanence or indefiniteness in 

the worker's relationship with the employer is the result of operational 

characteristics of the business (i.e., whether the work is typically transient or 

seasonal) or the result of the worker's own independent business initiative.    

 Control exerted due to the nature of the business, regulatory requirements and/or 

customer satisfaction are indicative of an employee/employer relationship.  The 

issue is how much control is exercised by the employer, not why the employer is 

exerting it. 

 While no single factor was to be determinative, the DOL emphasized that the "control 

factor" should not be given undue weight.  Ultimately, according to the DOL, the “factors should 

be considered in totality to determine whether a worker is economically dependent on the 

employer, and thus an employee.” If the worker is in business for him or herself, and not 

economically dependent on the employer, then he or she would be deemed to be an independent 

contractor. 

 However, effective June 7, 2017, this informal guidance was withdrawn. The DOL stated 

that this withdrawal did not change the legal responsibilities of employers under the FLSA.  

Thus, while the FLSA still uses the “economic realities” test, the broader definition in the 2015 

Interpretation was rescinded.  While the “economic realities” test uses different factors than the 

SuperShuttle test, employers should argue that the courts should apply the principles of 

SuperShuttle when interpreting and applying the “economic realities” factors.  It remains to be 

seen whether the DOL, its WHD, and the courts accept such an argument.   

 Title VII 

 The Equal Employment Opportunity Commission’s (EEOC) Compliance Manual, a sub-

regulatory guidance document, approved by a majority of the EEOC, which advises staff on 

substantive matters for use during investigations and in making reasonable cause determinations, 

observes that under Title VII, an “employee” is “an individual employed by an employer.”  It 

reiterates that the question of whether an employment relationship exists is fact-specific and 

depends on whether the employer controls the means and manner of the worker’s work 

performance.  It identifies the following, nonexhaustive list of factors indicating that a worker is 

in an employment relationship with the employer:
1
 

                                                 

1
 There are specific exclusions, e.g., elected officials are specifically excluded from coverage under Title 

VII, the ADEA, and the EPA.  The ADA does not exclude elected officials from coverage.  Members of 

an elected official's personal staff, appointees on the policy making level, and immediate advisers on the 

(Continued…) 
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 The employer has the right to control when, where, and how the worker performs the job. 

 The work does not require a high level of skill or expertise. 

 The employer furnishes the tools, materials, and equipment. 

 The work is performed on the employer's premises. 

 There is a continuing relationship between the worker and the employer. 

 The employer has the right to assign additional projects to the worker. 

 The employer sets the hours of work and the duration of the job. 

 The worker is paid by the hour, week, or month rather than the agreed cost of performing 

a particular job. 

 The worker does not hire and pay assistants. 

 The work performed by the worker is part of the regular business of the employer. 

 The employer is in business. 

 The worker is not engaged in his/her own distinct occupation or business. 

 The employer provides the worker with benefits such as insurance, leave, or workers' 

compensation. 

 The worker is considered an employee of the employer for tax purposes (i.e., the 

employer withholds federal, state, and Social Security taxes). 

 The employer can discharge the worker. 

 The worker and the employer believe that they are creating an employer-employee 

relationship. 

 The Compliance Manual states that other aspects of the relationship between the parties 

may affect the determination of whether an employer-employee relationship exists.  

Furthermore, not all or even a majority of the listed criteria need be met.  Rather, the 

determination must be based on all of the circumstances in the relationship between the parties, 

regardless of whether the parties refer to it as an employee or as an independent contractor 

relationship. 

 The Fifth Circuit has described the test as a hybrid economic realities/common law 

control test.  Deal v. State Farm Cty. Mut. Ins. Co. of Tex., 5 F.3d 117, 118–19 (5th Cir. 1993). 

  

                                                 

(…Continued) 

exercise of constitutional or legal powers of the elected official's office are covered by Title VII, the 

ADEA, and the ADA; however, charges filed by those individuals are subject to modified enforcement 

procedures pursuant to section 321 of the Civil Rights Act of 1991.  The ADEA exempts certain hiring 

and discharge decisions pertaining to firefighters and law enforcement officers that are made pursuant to a 

state or local law.  The EPA uses the “economic realities” test. 
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 FMLA 

 The Family Medical Leave Act’s (FMLA) definition of “employee” (see section 29 CFR 

825.800) is the same as that term is defined under section 3(e) of the FLSA, 29 U.S.C. 203(e). 

 There is currently a split among the circuits on the precise test used to assess “employee” 

status under the FMLA.  The Second, Third, Fifth, and Eleventh Circuits apply the economic 

reality test.  See Graziadio v. Culinary Institute of Am., 817 F.3d 415, 422 (2nd Cir. 2016) (citing 

Wascura v. Carver, 169 F.3d 683, 685-86 (11
th

 Cir. 1999), agreeing with the Third and Fifth 

Circuit, and district court cases, to “apply the economic-reality test used to analyze individual 

liability in the FLSA to the FMLA case before us.”); but, see, Alexander v. Avera St. Luke’s 

Hospital, 768 F.3d 756 (8
th 

Cir. 2014) (a hybrid of common law factors and an economic realities 

test should be used to determine whether a worker is an employee under the FMLA).  

 ADA and ADEA 

 The ADA and the ADEA define an “employee” as an individual employed by an 

employer. 42 U.S.C. § 12111(4); 29 U.S.C. § 630(f).  In Nationwide Mut. Ins. Co. v. Darden, 

503 U.S. 318, 323 (1992), , 112 S.Ct. 1344, 117 L.Ed.2d 581, the Supreme Court again 

considered the meaning of the statutory term “employee” when Congress has provided a 

“completely circular” definition that “explains nothing.”  Reversing a Fourth Circuit decision 

based upon “the declared policy and purposes” of the statute in issue, there ERISA, the Court 

reaffirmed a “well established” principle: “when Congress has used the term ‘employee’ without 

defining it ... Congress intended to describe the conventional master-servant relationship as 

understood by common-law agency doctrine.” Id. at 321, 322–23, 112 S.Ct. 1344 (quotation 

omitted). 

 The Darden Court summarized the considerations to determine employee/independent 

contractor status under the general common law of agency as follows: 

“In determining whether a hired party is an employee under the general common 

law of agency, we consider the hiring party's right to control the manner and 

means by which the product is accomplished.  Among the other factors relevant to 

this inquiry are the skill required; the source of the instrumentalities and tools; the 

location of the work; the duration of the relationship between the parties; whether 

the hiring party has the right to assign additional projects to the hired party; the 

extent of the hired party's discretion over when and how long to work; the method 

of payment; the hired party's role in hiring and paying assistants; whether the 

work is part of the regular business of the hiring party; whether the hiring party is 

in business; the provision of employee benefits; and the tax treatment of the hired 

party.” 490 U.S., at 751–752, 109 S.Ct., at 2178–2179 (footnotes omitted). 

Cf. Restatement (Second) of Agency § 220(2) (1958) (listing nonexhaustive 

criteria for identifying master-servant relationship); Rev.Rul. 87-41, 1987–1 

Cum.Bull. 296, 298-299 (setting forth 20 factors as guides in determining whether 

an individual qualifies as a common-law “employee” in various tax law contexts). 

Since the common-law test contains “no shorthand formula or magic phrase that 
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can be applied to find the answer, ... all of the incidents of the relationship must 

be assessed and weighed with no one factor being decisive.” NLRB v. United Ins. 

Co. of America, 390 U.S., at 258 (1968), 88 S.Ct., at 991. 

 The Fifth Circuit has described the test under the ADEA and ADA as being a hybrid 

economic realities/common law control test.  Deal v. State Farm Cty. Mut. Ins. Co. of Tex., 5 

F.3d 117, 118–19 (5th Cir.1993) (ADEA); Juino v. Parish Fire Dist. No. 5, 717 F.3d 431, 434 

(5th Cir.2013) (ADA). 

STATE LAWS 

 The states have various tests to determine “employee” status under their numerous 

different laws.  This adds a multiplicity of complexity to determining whether a worker is an 

employee or an independent contractor. 

 California 

 Unlike many other states, California has a myriad of complicated laws and regulations 

impacting employees.  Thus, employee status is particularly critical and must be assessed under 

each of the laws and regulations. 

 Of particular note is the California Supreme Court decision in Dynamex Operations West, 

Inc. v Superior Court, 4 Cal.5
th

 903 (2018), decided April 30, 2018.  Although it only decided a 

narrow issue, i.e., the test for distinguishing employee status from independent contractor status 

under the “suffer or permit to work” prong of the California wage orders that govern a wide 

variety of wage issues, it provided an overview of several different tests used under various other 

state laws. 

  Wage Orders 

  Subdivision 2 of the Wage Orders, which sets forth the definitions of terms as 

used in the order, contains the following relevant definitions:  

 “(D)  ‘Employ’ means to engage, suffer, or permit to work.  

 “(E)  ‘Employee’ means any person employed by an employer.  

“(F)  ‘Employer’ means any person as defined in Section 18 of the Labor Code, 

who directly or indirectly, or through an agent or any other person, 

employs or exercises control over the wages, hours, or working conditions 

of any person.” 

  According to Dynamex, “employ” in the Wage Orders has three alternative 

definitions, i.e., (a) to exercise control over the wages, hours or working conditions, or (b) to 

suffer or permit to work, or (c) to engage, thereby creating a common law employment 

relationship. 
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  The decision in Martinez v. Combs, 49 Cal.4
th

 35 (2010), had earlier addressed 

the meaning of the terms “employ” and “employer” as used in the Wage Orders.  It observed that 

in addition to defining “employ” to mean “suffer or permit to work,” all the Wage Orders also 

included a separate provision defining “employer” to include a person or entity who “employs or 

exercises control over the wages, hours or working conditions of any person.”  The Martinez 

decision also noted that defining “employ” to mean “engage” to work, the Wage Orders 

incorporated the common law definition of employment as an alternative definition. 

  The Dynamex decision held that, in determining whether, under the suffer or 

permit to work definition, a worker is properly considered the type of independent contractor to 

whom the wage order does not apply, it is appropriate to look to a standard, commonly referred 

to as the “ABC” test, that is utilized in other jurisdictions in a variety of contexts to distinguish 

employees from independent contractors.  Under this test, a worker is properly considered an 

independent contractor to whom a wage order does not apply only if the hiring entity establishes: 

(A) that the worker is free from the control and direction of the hirer in connection with the 

performance of the work, both under the contract for the performance of such work and in fact; 

(B) that the worker performs work that is outside the usual course of the hiring entity’s business; 

and (C) that the worker is customarily engaged in an independently established trade, 

occupation, or business of the same nature as the work performed for the hiring entity.  

  Put another way, Dynamex concluded that under the suffer or permit to work 

definition, unless the hiring entity establishes (A) that the worker is free from the control and 

direction of the hiring entity in connection with the performance of the work, both under the 

contract for the performance of the work and in fact, (B) that the worker performs work that is 

outside the usual course of the hiring entity’s business, and (C) that the worker is customarily 

engaged in an independently established trade, occupation, or business, the worker should be 

considered an employee and the hiring business an employer under the suffer or permit to work 

standard in wage orders.  The hiring entity’s failure to prove any one of these three prerequisites 

will be sufficient in itself to establish that the worker is an included employee, rather than an 

excluded independent contractor, for purposes of the wage order.  Thus, a worker is presumed to 

be an employee, and the “hiring entity” has the burden of proof to show that each of the three 

factors exists in order to support a finding of independent contractor status. 

  Because a hiring entity’s failure to satisfy any one of the three parts of the ABC 

test itself establishes that the worker should be treated as an employee rather than an independent 

contractor for the purposes of the Wage Orders, a court is free to consider the separate parts of 

the ABC standard in whatever order it chooses.  Garcia v. Border Transportation Group, LLC, 

28 Cal.App.5
th

 558 (2018). 

  The court in Rosset v. Hunter Engineering Company (Sept. 27, 2018) 2018 WL 

4659498, suggested that the Dynamex ABC test is indeed limited to assessing employee status 

under the Wage Orders.  The Rosset court used S. G. Borello & Sons, Inc. v. Dep’t of Industrial 

Relations, 48 Cal.3d 341 (1989), because there were no alleged violations of the Wage Orders.  

See also, Salgado v Daily Breeze 2018 WL 2714766 (June 6, 2018), (Borello test applied to 

claims for unreimbursed business expenses since the claims were not brought under the Wage 

Orders); Garcia v. Border Transportation Grp., LLC (Cal. Ct. App. 2018) 28 Cal. App. 5th 558 

(applying Borello standard to non-wage-order claims); Karl v. Zimmer Biomet Holdings, Inc., 
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2018 WL 5809428 (N.D. Cal. Nov. 6, 2018), (“The ABC test applies only to claims arising 

under Industrial Welfare Commission Wage Orders.”); Duffy v. Tender Heart Home Care 

Agency, LLC 31 Cal.App.5
th

 232 (2019) (continued to use Borello test for employee status under 

the Domestic Worker Bill of Rights); Garcia v. Border Transportation Group, LLC, supra 

(claims for overtime, wrongful termination and waiting time penalties did not arise under Wage 

Orders and therefore were governed by Borello’s common law test). 

  Workers Compensation 

  The decision in Borello, infra, addressed whether workers should have been 

covered by workers’ compensation as employees.  The Dynamex court observed that while this 

decision is often characterized as a “common law test” case, it really focused on the purpose of 

the statute at issue.  The Dynamex court described the test used in Borello as including deference 

to the purpose and intended reach to the remedial statue at issue, consideration of all of the 

various factors set forth in prior California cases, in Labor Code section 2750.5, and in the out-

of-state cases adopting a six-factor test (i.e., control of details; the alleged employee’s 

opportunity for profit or loss depending on his managerial skill; the alleged employee’s 

investment in equipment or materials required for his task, or his employment of helpers; 

whether the service rendered requires a special skill; the degree of permanence of the working 

relationship; and whether the service rendered is an integral part of the alleged employer’s 

business). 

  Unemployment Insurance Benefits 

  In Tieberg v. Unemployment Ins. App. Bd., 2 Cal.3d 943, 946, (1970) (Tieberg), in 

determining whether a worker was an employee or independent contractor for purposes of 

California’s unemployment insurance legislation, the court stated that “[t]he principal test of an 

employment relationship is whether the person to whom service is rendered has the right to 

control the manner and means of accomplishing the result desired.” See also Isenberg v. 

California Emp. Stab. Com., 30 Cal.2d 34, 39 (1947) (Isenberg); Perguica v. Ind. Acc. Com., 29 

Cal.2d 857, 859-861 (1947) (Perguica); Empire Star Mines Co. v. Cal. Emp. Com., 28 Cal.2d 33, 

43 (1946) (Empire Star Mines). 

  In addition to relying upon the control of details test, however, the pre-Borello 

decisions listed a number of “secondary” factors that could properly be considered in 

determining whether a worker was an employee or an independent contractor.  The decisions 

declared that a hirer’s right to discharge a worker “at will, without cause” constitutes “ ‘[s]trong 

evidence in support of an employment relationship.’ ” Tieberg, supra, 2 Cal.3d at p. 949, quoting 

Empire Star Mines, supra, 28 Cal.2d at p. 43.  The decisions also pointed to the following 

additional factors, derived principally from section 220 of the Restatement Second of Agency: 

“(a) whether or not the one performing services is engaged in a distinct occupation or business; 

(b) the kind of occupation, with reference to whether, in the locality, the work is usually done 

under the direction of the principal or by a specialist without supervision; (c) the skill required in 

the particular occupation; (d) whether the principal or the workman supplies the 

instrumentalities, tools, and the place of work for the person doing the work; (e) the length of 

time for which the services are to be performed; (f) the method of payment, whether by the time 

or by the job; (g) whether or not the work is a part of the regular business of the principal; and 
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(h) whether or not the parties believe they are creating the relationship of employer-employee.” 

Empire Star Mines, supra, 28 Cal.2d at pp. 43-44; see also Tieberg, supra, 2 Cal.3d at p. 949; 

Isenberg, supra, 30 Cal.2d at p. 39; Perguica, supra, 29 Cal.2d at p. 860.  

  FAAAA Preemption 

  The FAAAA, Federal Motor Carrier Safety Regulations, and dormant Commerce 

Clause do not preempt the ABC test.  Western States Trucking Association v. Andre Schoorl, 

2019 WL 1426304 (E.D. Ca., Mar. 29, 2019).  But see Alvarez v. XPO Logistics Cartage LLC, 

2018 WL 6271965 (C.D. Ca., Nov. 15, 2018) (ABC test is preempted by FAAAA but no 

preemption of underlying Labor Code claims). 

 Indiana 

 On January 23, 2019, the Indiana Supreme Court considered the main issue of when a 

company, which acts as a broker matching truck drivers with large-vehicle customers, should 

consider the drivers to be employees for unemployment tax purposes.  The court’s analysis 

focuses on the “ABC test” under Ind. Code section 22-4-8-1(a).  Under this ABC test, a worker 

is presumed to be an employee, unless the employer can show: (A) the worker performs services 

free from control and direction of the employer; (B) the service is performed outside the usual 

“course of business” of the employer; and (C) the individual either: (i) is customarily engaged in 

an independently established trade, occupation, profession, or business similar to the service 

performed; or (ii) is an independent sales agent who solely receives commission.  The court 

defined “course of business” for purposes of the “B” part of the test, as a regular or continuous 

practice that constitutes part of the enterprise’s usual course of business, regardless of how 

substantial it is.  The court ultimately determined the drivers in the case were free from the 

employer’s control (“A”), the employer did not customarily perform driving services itself (it 

only brokered such services) (“B”), and the workers were customarily engaged in an 

independently established trade (“C”).  As such, under the ABC test utilized under this state’s 

unemployment tax laws, the workers were independent contractors.  Q.D.-A, Inc. v. Indiana 

Department of Workforce Development  No. 19S-EX-43 (Sup. Ct. Ind. Jan. 23, 2019). 

 On the other hand, Indiana Code 22-3-1(b)(7) states that for the purpose of state worker’s 

compensation, "A person is an independent contractor and not an employee under IC 22-3-2 

through IC 22-3-6 if the person is an independent contractor under the guidelines of the United 

States Internal Revenue Service." 

 New Jersey 

 New Jersey has its Wage and Hour Law (WHL) and Wage Payment Law (WPL).  

Independent contractor status under these laws is assessed using the state’s ABC Test set forth in 

Hargrove v. Sleepy’s, 220 N.J. 289 (2015) .  Under this test, an individual who performs services 

for a company for compensation, is considered an employee, unless a company can establish 

each of the following factors: (A) the “individual has been and will continue to be free from 

control or direction over the performance of such service[s], both under his contract of service 

and in fact”; (B) the “service is either outside the usual course of the [company’s] business” for 

which services are provided, or “such service is performed outside of all the places of business” 
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of the company for which services are performed; (C) the “individual is customarily engaged in 

an independently established trade, occupation, profession or business.”  Hargrove, at 305, 

citing, N.J.S.A. 43:21-19(i)(6).  If a company satisfies all three factors, the individual is properly 

classified as a contractor under the New Jersey WHL and WPL and not subject to statutory 

requirements such as minimum wage, overtime, wage deductions, timing and mode of payments, 

and other requirements.  Hargrove, at 314. This test is more demanding than SuperShuttle 

particularly because it does not consider the other factors under SuperShuttle or entrepreneurial 

opportunity. 

4. Best Practices to Maintain Independent Contractor Relationships in Light of 

SuperShuttle 

 Employers need to be mindful that the determination of whether a worker is an employee 

or an independent contractor, regardless of the jurisdiction, and regardless of under which law 

the question is raised, is a fact-intensive inquiry fraught with uncertainty.  While SuperShuttle 

provides helpful guidance to companies wanting to use independent contractors at least under the 

NLRA, it represents only a sliver of what organizations should be concerned about.  A business 

could potentially prevail in one court or government agency under one law only to lose the same 

argument in another court or government agency under another law.  Furthermore, the NLRB is 

notoriously political in composition and nature, and its pronouncements may, therefore, be 

somewhat suspect and subject to change along with a change in administrations. 

 There are three actions that businesses can take in order to maximize their ability to 

successfully argue independent contractor status: 

 

  A. Identify the highest risk jurisdiction and law and comply with it. 

  Since the laws use different standards, the courts can also differ in approach, and 

in any event the inquiry is always fact-intensive, the first thing a business should do is 

realistically assess the source of highest risk and do everything possible to ensure that 

independent contractor status will be upheld there.  For example, if a business is in a jurisdiction 

or industry that is not likely to be the subject of unionizing efforts, SuperShuttle’s test may be 

less important and the test used in the business’ largest jurisdiction and strictest employment law 

may take on more importance. 

  B. Maximize Compliance. 

  Secondly, the business should maximize the level of compliance with independent 

contractor laws, reducing the likelihood that they will be subject to challenge with respect to 

their independent contractor relationships.   

  C. Have Updated, Comprehensive and Realistic Agreements with a Strong 

   Arbitration Provision. 

  Third, the business should enter into written independent contractor agreements 

that are closely tailored to establish and protect independent contractor status, and contain up-to-

date and enforceable arbitration provisions with class and collective action waivers.  Things to 

consider include a description of what claims will be subject to arbitration, an express choice of 
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law provision and whether it will be enforceable, a designation as third party beneficiaries all of 

the clients and customers of the business, a specific recitation that the arbitrator does not have 

the authority to conduct class arbitration, and compliance with the requirements for enforceable 

arbitration provisions in all states in which the business uses independent contractors.  Of course, 

the arbitration provision should withstand applicable unconscionability arguments, it should be 

prominently featured in the agreement (including potentially a specific initialing and dating by 

the independent contractor and larger font or highlighting).  However, even the best arbitration 

provision cannot provide a defense against improper classification, and they are not binding on 

governmental agencies. 

  The agreement should not use terminology typically associated with employee 

status, such as “employment agreement,” “employee,” or “at will.”  A business should regularly 

review the characteristics of the relationship and restructure and re-document the independent 

contractor relationship.  Furthermore, the agreement should be tailored to the particular business, 

not simply be a compilation of standardized recitals or misstatements of the relationship or how 

it will be implemented.  Obviously, a business should ensure that what is stated in the updated, 

re-documented independent contractor agreement is implemented on a short-term and long-term 

basis.  While a written agreement is never a guarantee that independent contractor status will be 

upheld, it can go a long way toward saving or sinking that relationship.  The contractual “choice 

of law” provision should not select a particular state’s law if that state’s law contains an 

unfavorable test for independent contractor status; this requires a comprehensive and ongoing 

monitoring and updating process as the laws and judicial/agency interpretations change over 

time.   
 



By Alan I. Model and Kurt B. Rose on January 29, 2019

Independent Contractor vs. Employee 

Mis/Classification Issue Continues To Evolve: The 

NLRB Weighs In (Again)

As the independent contractor versus employee status debate evolves across the United States 

through legislation, court decisions, and agency enforcement actions, the National Labor 

Relations Board (“NLRB” or “Board”) clarified its standard on January 25, 2019 in SuperShuttle 

DFW, Inc.  In this decision, the Board returned to the common-law independent contractor test in 

effect prior to 2014, in which various factors are weighed to assess a service provider’s proper 

status.

With the continual expansion of the gig economy beyond ride-sharing and home services apps, 

and as many other businesses look to understand, attract, and cater to a workforce of millennials 

who communicate and interact differently, it is imperative for businesses to assess how they 

recruit, engage and compensate their service providers.  No longer is it enough to rely upon the 

method of payment (e.g., pay via 1099 or W-2) or industry past practices/norms (e.g., consultants 

are always independent contractors) to classify and treat service providers as independent 

contractors or employees. The legal risks and attendant financial exposure are too great 

nowadays for any business to ignore this evolving area of law, including the NLRB’s SuperShuttle

decision.  As discussed herein, the NLRB’s sphere of influence goes beyond the union versus non-

union question, and the SuperShuttle decision impacts all businesses that engage individuals to 

provide services outside of the typical employer-employee paradigm. 

Prior History and the SuperShuttle Decision

Section 2(3) of the National Labor Relations Act (“NLRA” or “Act”), which defines an “employee,” 

excludes from its coverage “any individual having the status of an independent 

contractor.” Therefore, the line between an independent contractor and a statutory “employee” is 
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jurisdictional and the Board has no authority over independent contractors.  If an individual 

providing services is an independent contractor within the meaning of the NLRA, then he/she is 

excluded from the NLRA’s coverage. If the individual is deemed an employee under the NLRA, 

then the employee may utilize the NLRB's processes, foster unionization along with co-workers, 

and/or engage in protected concerted activity (typically non-union employees taking 

action/speaking up for their mutual aid and assistance).

For decades, the Board has assessed whether a service provider is an independent contractor or 

employee through the traditional common-law agency test found in the Restatement (Second) of 

Agency §220.  Under that test, the Board looks at the following factors, assessing and weighing 

them, with no one factor being decisive:

• The extent of control, which by agreement, the master may exercise over the details of the 

work.

• Whether or not the one employed is engaged in a distinct occupation or business.

• The kind of occupation, with reference to whether, in the locality, the work is usually done 

under the direction of the employer or by a specialist without supervision.

• The skill required in the particular occupation.

• Whether the employer or the workman supplies the instrumentalities, tools and the place of 

work for the person doing the work.

• The length of time for which the person is employed.

• The method of payment, whether by the time or by the job.

• Whether or not the work is part of the regular business of the employer.

• Whether or not the parties believe they are creating the relation of master and servant.

• Whether the principal is or is not in business.

In FedEx I,  the D.C. Circuit Court of Appeals observed that the Board’s assessment of the 

common-law factors has shifted over time in its focus from control to whether the putative 

independent contractor had “significant entrepreneurial opportunity for gain or loss.”  The court 

noted that the common-law test is “qualitative as opposed to quantitative,” meaning that all 

factors must be weighed, as opposed to simply basing independent contractor versus employee 
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status on the number of factors met in favor or against the status.  Moreover, the court stated that 

“entrepreneurial opportunity is not an individual factor in the test; rather, entrepreneurial 

opportunity, like employer control, is a principle to help evaluate the overall significance of the 

agency factors.”

In 2014 during the Obama administration, in a case involving FedEx Home Delivery, the Board 

claimed to “refine and restate” the independent contractor versus employee test by adding a new 

factor: “rendering services as part of an independent business.”  Under this new factor, the Board 

minimized the focus on “entrepreneurial opportunity” by burying it, claiming that it was just “one 

aspect” of the newly created factor.  The Board further stated that this new “independent-business 

factor” includes whether the putative contractor has significant entrepreneurial opportunity 

(actual not theoretical) for gain or loss; and “(a) has a realistic ability to work for other companies; 

(b) has proprietary or ownership interest in her work; and (c) has control over important business 

decisions, such as the scheduling of performance; the hiring, selection, and assignment of 

employees; the purchase and use of equipment; and the commitment of capital.”  Furthermore, 

the Board stated that, in applying this factor, the Board is to consider evidence that “the employer 

has effectively imposed constraints on an individual’s ability to render services as part of an 

independent business. Such evidence would include limitations placed by the employer on the 

individual’s realistic ability to work for other companies, and restrictions on the individual’s control 

over important business decisions.”  The Board shifted focus away from a test of “entrepreneurial 

opportunity” to a test of “economic dependency” – i.e., the Board began to focus on whether the 

worker felt economically controlled by the putative employer. Simply put, the Board altered the 

analysis to make it much harder for a service provider to be deemed an independent contractor 

which, in essence, expanded who is covered by the Act.  The D.C. Circuit Court of Appeals denied 

enforcement of the Board’s 2014 decision.

In SuperShuttle, the current Board overruled its 2014 FedEx decision and returned to application 

of the common-law test that predated FedEx.  In so doing, the SuperShuttle Board highlighted 

that the FedEx Board morphed the common-law independent contractor test into an “economic 

realities” test that diminished the entrepreneurial opportunity analysis and overemphasized the 

right of control test. 

By reverting to the common-law test, the SuperShuttle Board noted:
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entrepreneurial opportunity is not an independent common-law factor, let alone a 

“superfactor” . . . . Nor is it an “overriding consideration,” a “shorthand formula,” or a “trump 

card” in the independent-contractor analysis. Rather . . . entrepreneurial opportunity, like 

employer control, is a principle by which to evaluate the overall effect of the common-law 

factors on a putative contractor’s independence to pursue economic gain. Indeed, employer 

control and entrepreneurial opportunity are opposite sides of the same coin: in general, the 

more control, the less scope for entrepreneurial initiative, and vice versa.

The SuperShuttle Board also made clear that the entrepreneurial opportunity principle need not 

be mechanically applied to each of the 10 common-law factors.  Rather, the Board may “evaluate 

the common-law factors through the prism of entrepreneurial opportunity when the specific 

factual circumstances of the case make such an evaluation appropriate.”

Showing its agreement with the FedEx I court, the SuperShuttle Board stated that the:

independent- contractor analysis is qualitative, rather than strictly quantitative; thus, the 

Board does not merely count up the common-law factors that favor independent 

contractor status to see if they outnumber the factors that favor employee status, but 

instead it must make a qualitative evaluation of those factors based on the particular factual 

circumstances of each case [citing to FedEx I].  Where a qualitative evaluation of common-

law factors shows significant opportunity for economic gain (and, concomitantly, significant 

risk of loss), the Board is likely to find an independent contractor.

Under this restated analysis, the SuperShuttle Board found that SuperShuttle franchisees, who 

drive customers to and from Dallas-Fort Worth and Love Field Airports, are independent 

contractors.  Among the many facts analyzed, the drivers make a significant investment in their 

businesses by purchasing or leasing vans, remit a weekly flat fee payment to SuperShuttle 

regardless of the fares they earn, and choose when and where they drive.

Practical Implications

While this area of the law continues to evolve and businesses are forced to react to state court 

decisions, such as the California Supreme Court’s April 30, 2018 Dynamex decision,  and grapple 

with state and local agencies seeking to collect unemployment insurance contributions or back 

taxes for putative independent contractors, the NLRB’s SuperShuttle decision provides a moment 

of clarity.  For starters, the Board’s rationale is now consistent with the D.C. Circuit’s FedEx
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decisions, which will provide clearer guidance for businesses.  Also, the SuperShuttle decision 

appears to be more adaptable to assessing business relationships that are formed as the modern 

workforce continues to change.  

Yet, despite the SuperShuttle decision, the future of the independent contractor versus employee 

analysis is not carved in stone.  The decision may be appealed to the court of appeals.  Moreover, 

the SuperShuttle decision was issued by the three members of Republican-majority NLRB, the 

composition of which could change based on the outcome of 2020 presidential election.  

Furthermore, regardless of whether the SuperShuttle decision remains good law, businesses will 

have to deal with the NLRB’s highly anticipated joint-employer standard resulting from rulemaking 

or decision.  Stated differently, while an individual providing services to a business may be an 

independent contractor, the business and independent contractor may nonetheless be deemed 

joint employers, which adds another slew of issues.

For the time being, businesses should take a fresh look at how their engagements with service 

providers are structured, implemented and documented to pass muster under the SuperShuttle

decision.  Of course, the NLRB’s standard is just one of the many varying standards in the 

employment realm that businesses must address with their experienced legal counsel. 

 367 NLRB No. 75 (2019).  The majority consisted of Chairman Ring, Member Kaplan, and Member 

Emanuel with Member McFerran dissenting.

Fed Ex Home Delivery v. N.L.R.B., 563 F.3d 492, 496 (D.C. Cir. 2009).

 361 NLRB No. 55 (2014), enf. denied, 849 F.3d 1123 (D.C. Cir. 2017).

Dynamex Operations West, Inc. v. Superior Court, 4 Cal.5th 903 (2018).
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Information contained in this publication is intended for informational purposes only and does 

not constitute legal advice or opinion, nor is it a substitute for the professional judgment of an 

attorney.
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