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• Listen on-line via your computer speakers.
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• To earn full credit, you must remain connected for the entire program.
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Sound Quality

When listening via your computer speakers, please note that the quality 

of your sound will vary depending on the speed and quality of your internet 

connection.

If the sound quality is not satisfactory, please e-mail sound@straffordpub.com

immediately so we can address the problem.
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Notice

ANY TAX ADVICE IN THIS COMMUNICATION IS NOT INTENDED OR WRITTEN BY 

THE SPEAKERS’ FIRMS TO BE USED, AND CANNOT BE USED, BY A CLIENT OR ANY 

OTHER PERSON OR ENTITY FOR THE PURPOSE OF (i) AVOIDING PENALTIES THAT 

MAY BE IMPOSED ON ANY TAXPAYER OR (ii) PROMOTING, MARKETING OR 

RECOMMENDING TO ANOTHER PARTY ANY MATTERS ADDRESSED HEREIN. 

You (and your employees, representatives, or agents) may disclose to any and all persons, 

without limitation, the tax treatment or tax structure, or both, of any transaction 

described in the associated materials we provide to you, including, but not limited to, 

any tax opinions, memoranda, or other tax analyses contained in those materials.

The information contained herein is of a general nature and based on authorities that are 

subject to change.  Applicability of the information to specific situations should be 

determined through consultation with your tax adviser.
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ANY TAX ADVICE IN THIS COMMUNICATION IS NOT INTENDED OR 
WRITTEN BY THE SPEAKERS’ FIRMS TO BE USED, AND CANNOT BE USED, 
BY A CLIENT OR ANY OTHER PERSON OR ENTITY FOR THE PURPOSE OF (i) 
AVOIDING PENALTIES THAT MAY BE IMPOSED ON ANY TAXPAYER OR (ii) 

PROMOTING, MARKETING OR RECOMMENDING TO ANOTHER PARTY ANY 
MATTERS ADDRESSED HEREIN. 

The information contained herein is of a general nature and based on 
authorities that are subject to change.  Applicability of the information to 
specific situations should be determined through consultation with your 

tax adviser.

Nothing in this presentation should be construed to constitute 
investment advice, tax advice or securities advice in any way or manner. 

NOTICE
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Hochman Salkin Toscher Perez P.C.

9100 Wilshire Blvd., Suite 700W, Beverly Hills, California 90212

T: 310 281-3200|F: 310 859 5106|perez@taxlitigator.com

www.taxlitigator.com|www.taxlitigator.me

Dennis Perez has extensive experience in the representation of clients in civil and
criminal tax litigation and in tax disputes and controversies before the Internal
Revenue Service and all the California taxing agencies. Mr. Perez was formerly a
senior trial attorney with District Counsel, Internal Revenue Service, in Los
Angeles, California. Mr. Perez is a Certified Tax Specialist, California State Bar
Board of Certification and is also a Fellow of the American College of Tax Counsel.
He frequently lectures on advanced civil and criminal tax topics at seminars and
before national, state and local bar associations and accountancy groups.
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He is a co-author of the BNA Portfolio, Tax Crimes, has served as the Chair of the Los Angeles
Lawyer Magazine Editorial Board and is the first recipient of the Los Angeles Lawyer Sam
Lipsman Service Award for outstanding service to the Los Angeles Lawyer Magazine. He is
past Chair of the Tax Procedure and Litigation Committees of the Taxation Sections of the State
Bar of California and the Los Angeles County Bar Association. Mr. Perez is past President of
the Alumni Board for the UCLA School of Law and has served as an Adjunct Professor, Golden
Gate University, Graduate School of Taxation.
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MICHEL R. STEIN is a principal at Hochman Salkin Toscher Perez, specializing in
controversies, as well as tax planning for individuals, businesses and corporations.
For more than 20 years, he has represented individuals with sensitive issue civil tax
examinations where substantial penalty issues may arise, and extensively advised
individuals on foreign and domestic voluntary disclosures regarding foreign account
and asset compliance matters.

Mr. Stein is well respected for his expertise and judgment in handling matters arising from the
U.S. Government’s ongoing enforcement efforts regarding undeclared interests in foreign
financial accounts and assets, including various methods of participating in a timely voluntary
disclosure to minimize potential exposure to civil tax penalties and avoiding a criminal tax
prosecution referral. He has assisted hundreds of individuals who have come into compliance
with their foreign reporting requirements through the OVDP, Streamline or otherwise.

Throughout his career, Mr. Stein has represented thousands of individual, business and
corporate taxpayers involved in civil examinations and administrative appeals, tax collection
matters as well as with possible assertions of fraudulent conduct and in defending criminal tax
investigations and prosecutions at every administrative level within the IRS. He has litigated tax
cases in the U.S. Tax Court, the U.S. District Court, and various U.S. Circuit Courts of Appeal. He
continues to provide tax advice to taxpayer’s and their advisors around the world.
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Evan J. Davis is a principal at Hochman Salkin Toscher Perez P.C. Before joining the
firm in 2016, Evan spent nearly 20 years with the US Department of Justice. He was
a civil trial attorney with the Department of Justice Tax Division principally
responsible for many high-profile promoter investigations. He was then Assistant
U.S. Attorney in the Tax Division of the U.S. Attorney’s Office in Los Angeles handling
civil and criminal tax cases and, subsequently, a criminal AUSA in the USAO’s Major
Frauds Section handling white-collar, tax, and other fraud cases through jury trial
and appeal. He served as the Bankruptcy Fraud coordinator, Financial Institution
Fraud coordinator, and Securities Fraud coordinator, for the USAO’s Criminal
Division. The U.S. Attorney General awarded him the Distinguished Service Award
for his work on the $16 Billion RMBS settlement with Bank of America.

Mr. Davis represents individuals and closely held entities in criminal tax investigations and
prosecutions, foreign bank reporting, civil tax controversy and litigation, sensitive issue or complex civil
tax examinations and administrative tax appeals, and federal and state white-collar criminal
investigations including money laundering, Bank Secrecy Act, public corruption, FARA, campaign
finance, and health care fraud. He has also handled many civil and criminal cryptocurrency matters.

Mr. Davis is a magna cum laude and Order of the Coif graduate of Cornell Law School and cum laude
graduate of Colgate University. 10
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Presentation Overview

IRS Office of Promoter Investigations
➢ Tax Shelter Promoters & Material Advisors
➢ What to expect with a promoter investigation
➢ Promoter Penalties & Injunctions
➢ Parallel investigations & Criminal Investigations
➢ Chief Counsel Memorandum Promoter Penalties
➢ Taxpayer’s Reasonable Cause Defense To Civil Penalties
➢ What does OPI add to the equation?
➢ Priorities

Conservation Easements
➢ Overview
➢ Charitable Deduction Rules Applicable to Conservation Easements
➢ IRS Enforcement Efforts Regarding Conservation Easements & Pending Legislation Regarding 

Conservation Easements

Micro-Captives
➢ Overview
➢ IRS Scrutiny & Concerns



Tax Shelter Promoters 
& Material Advisors
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• Tax Shelter Promoters
➢ Any person who organizes (or assists in the organization of) or 

participates in the sale of any interest in an entity, plan or 
arrangement and, in connection therewith, makes or furnishes (or 
causes another person to make or furnish) a statement with respect 
to the availability of any tax benefit by reason of participating in the 
plan or arrangement that the person knows or has reason to know is 
false or fraudulent as to any material matter.

• Material Advisors
➢ Anyone who provides material aid, assistance, or advice with respect 

to organizing, promoting, selling, implementing, insuring, or carrying 
out any reportable transaction, and

➢ Directly or indirectly derives gross income in excess of the threshold 
amount (or such other amount as may be prescribed by the 
secretary) for such aid, assistance, or advice.

❖IRC Sec 6111
❖https://www.irs.gov/businesses/corporations/abusive-tax-shelters-and-
transactions

Who is a Tax Shelter Promoter 

or Material Advisor?

https://www.irs.gov/businesses/corporations/abusive-tax-shelters-and-transactions


Background of Promoter Investigations
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What to Expect with Promoter Investigations

➢ History of the Program

➢ Training of ATAT agents

➢ Reason investigation initiated?

➢ Scheme Development Center

➢ Tips

➢ Referrals

➢ Interviews

➢ Involvement of Supervisors

➢ Involvement of Counsel

➢ Involvement of Revenue Officers
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Promoter Penalties and Injunctions

➢ Penalties:

➢ Promoters:

➢ 6700 (promoting abusive tax shelters)

➢ 6701 (aiding/abetting understatement of tax)

➢ 6707 (false/lack of return re: reportable transaction)

➢ 6708 (failure to produce list of reportable transactions)

➢ Preparers

➢ 6694 (understatement of liability by preparer; (a) and (b) negligent/willful)

➢ 6695 (other assessable penalties re: return preparation)

➢ Injunctions

➢ 7402 (general authority for all necessary/appropriate orders)

➢ 7407 (return preparer injunctions)

➢ 7408 (specific injunction for violations of 6700, 6701, 6707, or 6708)



Criminal Investigations Involvement
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Parallel Investigations & Criminal Investigations

➢ Parallel Investigations

➢ Can you tell if it’s happening?

➢ How to approach

➢ Criminal Investigations

➢ Likely source of initiation

➢ Who makes a good candidate?

➢ CPAs and lawyers

➢ Compliance history

➢ Size of scheme



Chief Counsel Memorandum
Re: Promoter Penalties
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IRS CCM 2021-25391-2021 

Calculation Section 6700 Penalties

ISSUE
Does the section 6700 penalty calculation include a promoter’s gross income derived from the organization or sale of a 
tax shelter after the formation of the tax shelter?

CONCLUSION
Yes. The statute provides that the government is directed to assess a section 6700 penalty that is 50 percent of the 
gross income derived or to be derived from the organization or sale of a tax shelter, if the organization or sale involves 
false or fraudulent statements. Courts have found that section 6700 allows the government to assess a penalty on all 
gross income derived from the organization or sale of a tax shelter, including gross income derived after the formation 
of the tax shelter.

LAW AND ANALYSIS
Since January 1, 1990, section 6700 of the Code has imposed a penalty on persons who promote abusive tax shelters. 
In pertinent part, the penalty applies to any person who

(1)(A) organizes (or assists in the organization of) –
(i) a partnership or other entity,
(ii) any investment plan or arrangement, or
(iii) any other plan or arrangement, or

(B) participates (directly or indirectly) in the sale of any interest in, an entity plan or arrangement . . . ,and
(2) makes or furnishes or causes another person to make or furnish (in connection with such organization or 
sale)-

(A) a statement with respect to the allowability of any deduction or credit, the excludability of any income,      
or the securing of any other tax benefit by reason of holding an interest in the entity or participating in the 
plan or arrangement which the person knows or has reason to know is false or fraudulent as to any
material matter. . . .
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IRS CCM 2021-25391-2021 

Calculation Section 6700 Penalties

In Davison v, Commissioner, T.C. Memo. 2020-58, the Tax Court found that section 6700 penalties were appropriately 
assessed and accurately calculated based on the promoter’s gross income derived from the entire promotion. The 
promoter’s gross income included amounts paid as a retainer for the promoter’s ongoing services in 2009 and 2010 for 
facilitating and organizing the tax shelter, including serving on a board of directors, years after the formation of the 
abusive tax shelter. Id. 

In Tarpey v. United States, No. CV-17-94-BMM, 2019 WL 5820727, at *2–3 (D. Mont. Nov. 7, 2019), the district court 
found that the “activity” giving rise to the penalty against Tarpey, the promoter, encompassed the entire promotion 
facilitated and organized by the promoter, and included the promoter’s solicitation of timeshare donations, timeshare 
appraisals, and direct profits to his other organizations.

In Schulz v. United States, 2018 WL 3405240 (N.D.N.Y. July 12, 2018), the court found that the promoter’s tax shelter 
activity was the distribution of blue folders that promoted frivolous tax arguments and that the penalty should be 
calculated on the gross income derived from the tax shelter activity. The case supports the legal conclusion that section 
6700 allows the government to assess a penalty on gross income derived or to be derived from the facilitation or 
organization of the tax shelter.

These cases illustrate that section 6700 allows the government to assess a penalty on gross income derived from 
the facilitation and organization of the entire promotion, and the penalty is not limited temporally to activity 
occurring prior to the formation of the tax shelter. In the context of micro-captive insurance transactions, section 
6700 allows the government to assess a penalty on a promoter’s gross income derived from the facilitation and 
organization of the entire tax shelter by the promoter, not just gross income pre-dating the formation of the micro-
captive insurance company. For example, gross income derived would include ongoing maintenance and 
management fees received related to the continued facilitation and organization of the promotion as well as any 
other fees relating to the continued facilitation and organization of the promotion.
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IRS CCM 2021-25390-2021 
False Statements & Calculation Section 6700 Penalties

ISSUES

1. What constitutes a false or fraudulent statement for purposes of assessing a section 6700 penalty against a 
promoter?
2. Does the section 6700 penalty calculation include a promoter’s gross income derived from the tax shelter promotion 
after the formation of the tax shelter?
3. Can the section 6700 penalty be asserted against the members, officers or employees of a promoter, in addition to 
asserting it against the promoter itself?

CONCLUSION

1. There are two types of statements that fall within the statutory bar of section 6700(a)(2)(A): statements directly 
addressing the availability of tax benefits and those concerning factual matters that are relevant to the availability of 
the tax benefits. See United States v. Campbell, 897 F2d 1317, 1320 (5th Cir. 1990).
2. Yes. The statute provides that the government is directed to assess a section 6700 penalty that is 50 percent of the 
gross income derived or to be derived from the organization or sale of a tax shelter, if the organization or sale involves 
false or fraudulent statements. Courts have found that section 6700 allows the government to assess a penalty on all 
gross income derived from the organization or sale of a tax shelter, including gross income derived after the
formation of the tax shelter.
3. Yes. To the extent that an individual organizer or seller of the micro-captive program made, or caused to be made, 
false or fraudulent statements that the individual knew or had reason to know were false or fraudulent as to the
availability of tax benefits, the Service may penalize each such individual under section 6700.
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IRS CCM 2021-25390-2021 
False Statements & Calculation Section 6700 Penalties

LAW AND ANALYSIS

There are two types of statements that fall within the statutory bar of section 6700(a)(2)(A): statements directly 
addressing the availability of tax benefits and those concerning factual matters that are relevant to the availability
of the tax benefits. See United States v. Campbell, 897 F2d 1317, 1320 (5th Cir. 1990). 
Advice and recommendations are considered statements for purposes of section 6700. United States v. Stover, 650 F.3d 
1099, 1108 (8th Cir. 2011). False statements under section 6700 include representations that a plan qualifies for special 
tax treatment when the plan does not comply with the law. See Koresko v. United States, 123 F. Supp. 3d 654, 682-689 
(E.D. Pa. 2015).

Statements are false when assertions are not qualified and customers are not notified that following the advice could 
subject them to IRS scrutiny. Stover, 650 F.3d at 1109-1110. Where a promoter has knowledge of the risks incident to a 
tax shelter, the promoter must clearly and unambiguously inform its agents, prospective clients, and current clients of 
that risk. See Davison v. Commissioner, T.C. Memo. 2020-58, appeal dismissed, No. 20-9002, 2020 WL 7033850 (10th 
Cir. Aug. 18, 2020).

Statements in the context of micro-captive insurance transactions include opinions, promotional materials, reports, tax 
savings projections, or other statements (or materials relied upon in making such statements) that are false or 
fraudulent as to any matter material to exclusion of income under section 831(b) or tax deductions under section 162 
for premiums paid by the insured.
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IRS CCM 2021-25390-2021 
False Statements & Calculation Section 6700 Penalties

Assertion of Penalty Against Persons Other Than X
Whether X’s members’, officers’, or employees’ false or fraudulent statements as to the availability of tax benefits or 
concerning factual matters that are relevant to the availability of the tax benefits violated section 6700 requires 
consideration of the facts and circumstances. The IRS must show that the person knew or had reason to know that the 
statements they made were false or fraudulent as to a material matter. Section 6700(2)(A).

Courts often look to three factors to determine whether a person had the requisite scienter to violate section 6700:
(1) the extent of the person’s reliance on knowledgeable professionals; 
(2) the person’s level of sophistication and education; and
(3) the person’s familiarity with tax matters. 
See, e.g., United States v. Estate Preservation Services, 202 F.3d 1093, 1103 (9th Cir. 2000). 

While these factors are not always dispositive of the issue, they help the Service and the courts focus on the relevant 
facts and circumstances. In addition, although section 6700 does not impose a duty of inquiry, it “allows imputation of 
knowledge” as long as it is “commensurate with the level of comprehension required by the [person’s] role in the 
transaction. United States v. Campbell, 891 F.2d 1317, 1321-22 (5th Cir. 1990). Thus, the greater the person’s 
involvement in the transaction, the more likely it is that the person knew or had reason to know that the statements he 
made, or caused others to make, were false or fraudulent. H.R. Rep. 101-247 at 1397 (1989).

To the extent that the organizers or sellers of the micro-captive program made, or caused to be made, false or 
fraudulent statements that they knew or had reason to know were false or fraudulent as to the availability of tax 
benefits, the Service may penalize each of them under section 6700. Application of the penalty to each of these 
persons will require a facts and circumstances analysis of their involvement in the promotion and whether they knew or 
had reason to know that their statements as to the availability of the tax benefits were false or fraudulent.





Taxpayer’s Reasonable Cause Defense
to Civil Penalties and Potential Conflict
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Taxpayer will need to show reasonable cause for the 
understatement and that the taxpayer acted in good faith. 

Circumstances that indicate reasonable cause and good faith 
include honest misunderstanding of the fact or law that is 
reasonable in light of the experience, knowledge and education of 
the taxpayer.   

Reliance on a tax professional may demonstrate reasonable cause 
and good faith depending upon when taxpayer entered into 
transaction.  

For substantial valuation misstatement penalties, the reasonable 
cause defense can apply.

Reasonable Cause Defense – In General



IRS Office of Promoter Investigations
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OFFICE OF PROMOTER INVESTIGATIONS

Washington – As part of the continued focus on compliance issues, the Internal
Revenue Service (IRS) established the Office of Promoter Investigations (OPI). The
new office will further expand the efforts of the Promoter Investigations Coordinator
that began in 2020.

“By establishing the Office of Promoter Investigations, we are continuing our
increased focus on promoters of abusive tax avoidance transactions, which we have
demonstrated over the last year,” said IRS Commissioner Chuck Rettig. “This office
will coordinate efforts across multiple business divisions to address abusive
syndicated conservation easements and abusive micro-captive insurance
arrangements, as well as other transactions.”
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OFFICE OF PROMOTER INVESTIGATIONS

On April 19, 2021, the IRS announced the establishment of a new Office of Promoter
Investigations (OPI). The creation of OPI demonstrates the IRS’s commitment to
pursuing promoters and combating abusive tax avoidance transactions, including
syndicated conservation easements and micro-captive insurance arrangements.

While OPI is positioned within the Small Business/Self Employed (SB/SE) division of
the IRS, it will coordinate across other IRS offices and divisions, including Criminal
Investigation and the Office of Fraud Enforcement (OFE), to identify and investigate
the promoters of abusive transactions. The coordination across offices and divisions
will make OPI more robust.

Prior to establishing OPI, the IRS, in February 2020, appointed Brendan O’Dell as the
coordinator of promoter investigations. The coordinator’s work will now be
undertaken by Lois Deitrich, allowing the IRS to consolidate its resources and, with
additional training and applied analytics, expand its work in detecting and stopping
promoters of abusive transactions.

https://www.irs.gov/newsroom/20-year-exam-veteran-selected-as-new-office-of-promoter-investigations-acting-director
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2021: The IRS Adds The Office of Promoter 

Investigations
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OFFICE OF PROMOTER INVESTIGATIONS

• Improved communications through realignment

• SB/SE Counsel dedicated attorneys

• Alliances with new partners

• Current schemes:

• Syndicated Conservation Easements

• Microcaptive Insurance Arrangements

• Enabler role

• Additional promotions out there

• How do you play into reporting?  Whistleblowing?
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OFFICE OF PROMOTER INVESTIGATIONS

Focus: Individuals involved in the selling to U.S. taxpayers of 
any type of plan to obtain tax benefits not allowable by law

Promoter: Individual who sells arrangements where full asset 
benefit retained while reducing or eliminating tax

Appraiser: Individual who prepares an appraisal of the value 
of property that the appraiser knows (or reasonably should 
have known) is to be used in connection with a return or 
claim for refund and such appraisal results in a substantial or 
gross valuation misstatement (Sec 6662(e) and (h))

Participant or Investor: Individual who pays promoter for 
illegal tax reduction benefit or scheme



OPI Priorities
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PRIORITIES

➢ Major Priorities

➢ Conservation Easements

➢ Captive Insurance

➢ Ongoing Priorities



Conservation Easements
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▪ An interest in real property established by agreement 
between landowner and qualified organization

▪ Agreement restricts the use of the property to achieve conservation 
purposes

▪ Ownership of the real property remains with the landowner subject 
to use restriction

▪ Easement is recorded in the chain of title

▪ Enforcement in perpetuity by the qualified organization against 
current and future owners

Basics – What is a Conservation Easement? 
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•Achieve environmental objectives by constraining 
certain uses of the property

•Achieve land enjoyment objectives by preventing 
development (e.g., scenic views)

• Obtain charitable tax deduction upon grant of the 
easement.

Basics – Why Grant an Easement? 
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• Need property suitable to conserve and desire to protect for 
future generations by precluding future development of the 
property. 

• Taxpayer owns or acquires the property and decides to conserve 
the property by granting  a qualified  charitable organization 
(usually a environmental conservation organization) an 
easement in the property which restricts the use of the property 
for qualified conservation purposes. 

• Properties over which  conservation easement can be placed 
(Examples)
• Golf Course  
• Undeveloped land 
• Farmland 

Basics – Conservation Easement Transaction
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• IRC Section 170(a) provides a charitable deduction for contributions to tax 
exempt organizations

• Section 170(f)(3)(A) generally disallows the deduction for any transfer that is 
less than a taxpayer’s entire interest in property

• Section 170(f)(3)(B)(iii) creates an exception for a “qualified conservation 
contribution”

• Section 170(h)(1) defines “qualified conservation contribution” as:

• A qualified real property interest

• To a qualified organization 

• Exclusively for conservation purposes

• Treasury Regulation Section 1.170A-14

Charitable Easement Deduction - Statute
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1. Contribution

• Donative Intent

• Appraisal 

• Properly documented

2. Qualified real property interest – Section 170(h)(2)

• Conservation easement

• Can be either:

• Entire interest (other than mineral rights)

• Remainer interest

• Restriction on Use Granted in Perpetuity

Charitable Easement Deduction – Required Elements
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3. Qualified organization – Section 170(b)(1)(A)
• Publicly supported charity (i.e., Section 501(c)(3))
• Land Trust
• Sufficient resources to enforce restrictions

4. Exclusivity for conservation purposes – Section 
170(h)(4); Treasury Reg 1.170-14(d)
• Preservation of land areas for recreation or education
• Protection of significant natural habitat or ecosystem
• Preservation of open space
• Preservation of historically important land areas or structures

5. Protection in perpetuity – Section 170(h)(5)
• Must be in writing
• Subject to legally enforceable restrictions (recorded)
• Mortgage must subordinate rights
• Retained rights cannot conflict with conservation purpose

Charitable Easement Deduction – Required Elements
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Charitable Easement Deduction Example:
• Taxpayer contributes money to a partnership in exchange for a membership 

interest  IRC §721
• Partnership buys undeveloped land and places conservation easement over 

part of the land
• Appraiser determines that the land’s highest and best use is residential 

development – specifically a 174 unit condominium project.
• Condominium project is legally permissible, physically possible, financially 

feasible, and maximally productive use of the property
• Also prepares a subdivision analysis to further analyze and supplement 

valuation of conservation easement
• Partnership donates the conservation easement to a §170(b)(1)(A) 

organization and deducts the value of the conservation easement
• Value of the CE is computed through a before-and-after methodology
• Aggregate charitable contribution is flowed through to the taxpayer in 

proportion to his capital interest on his K1. 

Charitable Easement Deduction – Example





IRS Enforcement Efforts Regarding
Conservation Easements

& Pending Legislation
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• Listing of Syndicated Conservation Easement 
Transactions as “listed transaction” in Notice 2017-10 
(2016), stating that IRS intends to challenge the 
purported tax benefits from this transaction based on 
overvaluation of the conservation easement. 

• December 2018 civil injunction suit in US v. Zak No. 1:18-
cv-05774-AT, brought by Department of Justice.   DOJ 
Press Release 18-1672 (December 19, 2018) stating that 
the appraisals in that case were “based on willfully false 
valuations.”    

• In IR-2019-182 (11/13/19), IRS announces coordinated 
examinations across the key operating divisions of the 
IRS, including SB/SE, LB&I and TE/GE.

IRS Enforcement Efforts
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• There has been bi-partisan support for the conservation easement 
charitable deduction since first enacted in 1980, including legislation 
which has expanded the available tax benefits.

• In 2019, the Senate introduced S. 170, the Charitable Conservation 
Easement Program Integrity Act of 2019. The bill limits the aggregate 
amount of a partner's annual tax deductions for qualified conservation 
contributions of a partnership to 2.5 times the partner's adjusted basis 
in the partnership. The legislation is pending.

• Because of the broad support for conservation and the concern that 
the current statutory and regulatory scheme is dependent upon 
standards for valuation that could allow for abuses, many believe that 
legislation which can protect the important Congressional policy of 
encouraging the protection and  conservation of our natural resources  
and curb the potential valuation abuses,  is the proper mechanism for 
resolving the pending controversies.     

Conservation Easement Pending Legislation



Microcaptive Insurance Arrangements
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✓ Basic Definition
✓ A captive is an insurance company that insures the 

risks of its shareholders or persons related to its 
shareholders

✓ Types of Captive Structures
✓ Parent-Subsidiary Captive Arrangements
✓ Brother-Sister Captive Arrangements
✓ Group Captives
✓ Micro-captives

What is a Captive?
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➢ Insureds
➢ Deduction for insurance premiums if business expense

➢ Captive
➢ Taxed under Subchapter L – Earned and incurred
➢ Section 831(b) Election  – Taxed only on investment income; 

must meet requirements including premium cap of $1.2 
million ($2.2 million beginning in 2017) 

➢ Section 953(d) Election – Insurance company CFC treated as a 
domestic corporation

Tax Treatment of Captives
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❖Promoter Examinations
❖Taxpayer Examinations
❖ IRS Appeals
❖Dirty Dozen Abusive Tax Shelter
❖Reportable Transaction
❖Tax Court Cases / Penalty Issues

Evolution of the 

Micro-Captive Issue
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❖ Several promoter examinations were opened 
examining liability for penalties under Sections 
6694, 6695, 6700, and/or 6701 and injunctive 
relief under Sections 7402, 7407, and/or 7408

❖ During these examinations, the IRS issued IDRs 
seeking client lists of taxpayers who had formed 
captives

➢ The first wave of taxpayer examinations resulted 
from clients identified through promoter 
examinations (anecdotally, about 10% of each 
advisor’s clients were selected for examination)

❖ Most if not all of the promoter examinations are 
likely still ongoing, as there is no statute of 
limitations on assessment of promoter penalties

Promoter Examinations



IRS Scrutiny: The Dirty Dozen List 
& Micro-Captive Insurance 

Arrangements
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• Beginning in 2015, the IRS included on its “Dirty Dozen” 
list of tax scams, what it believes are certain abusive 
micro-captive insurance arrangements (see IR-2017-31): 

• In abusive structures … “coverages may insure implausible risks, 
fail to match genuine business needs or duplicate the taxpayer’s 
commercial coverages.”

• “Premium amounts may be unsupported by underwriting or 
actuarial analysis, may be geared to a desired deduction amount 
or may be significantly higher than premiums for comparable 
commercial coverage.”

• “[Abusive] captives may invest in illiquid or speculative assets or 
loans or otherwise transfer capital to or for the benefit of the 
insured, the captive’s owners or other related persons or entities.  
Captives may also be formed to advance inter-generational wealth 
transfer objectives and avoid estate and gift taxes. Promoters, 
reinsurers and captive insurance managers may share common 
ownership interests that result in conflicts of interest.”

IRS Scrutiny of 

Micro-Captive Arrangements
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• On November 1, 2016, the IRS issued Notice 2016-66
• The Notice identifies certain transactions relating to small 

captive insurance companies as transactions of interest, 
which is a category of reportable transaction

• A transaction of interest is a transaction that is the same as 
or substantially similar to a transaction identified by the IRS 
as a transaction of interest by notice, regulation, or other 
published guidance.  Treas. Reg. § 1.6011-4(b)(6).

• Participants identified in Notice 2016-66 are required to 
report under Treas. Reg. § 1.6011-4.
• The insured(s);
• Certain owners of the insured(s);
• The Captive; and
• Intermediary company (if any).
• Material advisors are required to report under the rules of Section 

6111 and Treas. Reg. § 301.6111-3.

Reportable Transaction
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• 90%/10% Resolution (90% of premiums disallowed)
• 10% accuracy related penalty (potentially reduced to 

0%)
• Reduced if 1) no other reportable transactions (5%); and/or 

2) signed declaration by independent advisor relied on by 
taxpayer (5%)

• Deemed Distribution in 2018 depending on years 
barred by the statute of limitations, and E&P 
amounts.

• Beneficial increase in basis to the extent the 90% of 
premiums are disallowed.

• Potential gift tax consequences if gift component.

Former LB&I Proposed Resolution
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• 100% of premiums disallowed
• 15% accuracy related penalty (potentially reduced to 

5%) 
• Reduced if 1) no other reportable transactions (5%); and/or 

2) signed declaration by independent advisor relied on by 
taxpayer (another 5%) 

• Deemed Distribution depending on years barred by 
the statute of limitations, and E&P amounts.

• Beneficial increase in basis to the extent the 100% of 
premiums are disallowed

Current LB&I Proposed Resolution
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• We have received information that you took a deduction or received a 
benefit related to micro-captive insurance on a prior year return and 
disclosed pursuant to Noted 2016-66 and 2017-08

• If no longer claiming benefits, please notify us.  What if still claiming 
benefits?

• Recommend consulting independent advisor
• Written notification in response must include:

• Signed penalties of perjury statement
• Last year deductions claimed
• In applicable, date ceased participating

• “Addition information” at end of letter with affirmative statement that 
letter 6336 does not constitute an examination for Treas. Reg. 1.6664-
2(c)(3)(i)(A) for purposes of qualified amended returns.

• Invitation for QARs?  Otherwise eligible?

IRS Letter 6336
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• Each material advisor with respect to any reportable 
transaction is required to maintain a list identifying 
each person with respect to whom such advisor is a 
material advisor.  Section 6112.

✓ This list must be made available to the Secretary for 
inspection within 20 business days following a written 
request by the Secretary.

✓ All required information must be retained for 7 years.

List Maintenance Obligations
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The IRS has indicated that it has several concerns with 
micro-captives.  The following are some examples:
✓ The captive transaction may have been promoted or marketed
✓ Insurance policies may not constitute insurance if the captive was formed 

and operated for tax purposes (e.g., premium set to zero out insured’s 
income, premium not actuarially determined or allocated)

✓ Insurance risk may be lacking or the pricing of the premiums may not be 
ordinary and necessary where the risks are implausible or do not match 
the insured’s business needs

✓ Insurance policies may lack insurance risk if the coverage is unclear or the 
risks are not fortuitous

✓ Risk pooling arrangements may lack risk distribution or risk shifting, 
including because of a lack of capitalization

✓ Potential claims may not be filed or ordinary claims procedures may not 
be followed

✓ Captive may engage in related-party financing that provides insureds or 
related parties with access to premium payments

The IRS’s Concerns with

Micro-Captives



61

• Perspectives on Letter 6336 from comments by LB&I 
Commissioner, Douglas O’Donnell (NYU Controversy 
Forum)

• Looking for connections to promoters, investors, 
advisors, and to captives.
o Seeing how to select returns to put into audit, so more coming.

• Circular 230 considerations for consulting competent 
advisor
o Potential conflicts, is there written consent?
o Approach of requesting waiver from representative results in 

confirmation there is communication between the client and 
practitioner.

LB&I Comments Re: Promoters…
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