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Tips for Optimal Quality 

Sound Quality 

If you are listening via your computer speakers, please note that the quality  

of your sound will vary depending on the speed and quality of your internet connection. 

 

If the sound quality is not satisfactory, you may listen via the phone: dial  

1-866-370-2805 and enter your PIN when prompted. Otherwise, please  

send us a chat or e-mail sound@straffordpub.com immediately so we can address the 

problem. 

 

If you dialed in and have any difficulties during the call, press *0 for assistance. 

 

NOTE: If you are seeking CPE credit, you must listen via your computer — phone 

listening is no longer permitted. 

 

Viewing Quality 

To maximize your screen, press the F11 key on your keyboard. To exit full screen,  

press the F11 key again. 

 

 

FOR LIVE EVENT ONLY 



Continuing Education Credits 

In order for us to process your continuing education credit, you must confirm your 

participation in this webinar by completing and submitting the Attendance 

Affirmation/Evaluation after the webinar.  

 

A link to the Attendance Affirmation/Evaluation will be in the thank you email that you 

will receive immediately following the program. 

 

For CPE credits, attendees must participate until the end of the Q&A session and 

respond to five prompts during the program plus a single verification code.  In addition, 

you must confirm your participation by completing and submitting an Attendance 

Affirmation/Evaluation after the webinar and include the final verification code on the 

Affirmation of Attendance portion of the form. 

  

For additional information about continuing education, call us at 1-800-926-7926 ext. 
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Temporary  
Section 721(c) 
Regulations 
September 6, 2017 
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Notice 
The following information is not intended to be “written advice concerning one or 

more Federal tax matters” subject to the requirements of section 10.37(a)(2) of 

Treasury Department Circular 230. 

The information contained herein is of a general nature and is not intended to 

address the circumstances of any particular individual or entity. Although we 

endeavor to provide accurate and timely information, there can be no guarantee that 

such information is accurate as of the date it is received or that it will continue to be 

accurate in the future. No one should act on such information without appropriate 

professional advice after a thorough examination of the particular situation. 

 



Partnership 
Contributions 
Generally 
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Notice 2015-54, cont. 
Section 721(a)  

 No gain or loss is recognized when a partner contributes property to a partnership 

in exchange for a partnership interest 

Exceptions to non-recognition 

 Section 721(b) – Contribution to investment company partnership 

 Sections 704(c)(1)(B) and 737 – Anti-mixing bowl rules 

 Section 707(a)(2)(B) – Disguised sale rules 

 Sections 731(a) and 752 – Assumption of partner’s liability in excess of basis 

 Temporary section 337(d) regulations – Contribution to partnership that owns 

“stock of the corporate partner” 

 

 

 

 

 

 
General Rules for Partnership Contributions 
 



Background on 
Section 721(c) 
Regulations   
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Background 
Section 721(c) grants regulatory authority to override section 721(a) if 

a transferor realizes gain on a transfer of property to a partnership 

and that gain, when recognized, would be includible in the gross 

income of a foreign person   

Partnerships must allocate tax items (income, gain, loss, and 

deduction) with respect to contributed property in accordance with 

section 704(c) 
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Background, cont. 
Treasury and IRS became aware of transactions in which a taxpayer 

contributes property to a partnership and income and gain from that 

property are allocated to related foreign partners that are not subject 

to U.S. tax 

 Traditional method or traditional method with curative allocations 

adopted 

 Valuation techniques are inconsistent with the arm’s length standard 

Treasury and IRS believe that built-in gain in contributed property 

would be allocated to the contributor more properly if: 

 Remedial method applies  

 Section 704(b) book items related to contributed property are allocated 

consistently among the partners and income is not separated from 

related deductions 

Section 721(c) regulations build on and replace the rules in Notice 

2015-54 (issued on August 6, 2015) 

 

 



General Rule and 
Exceptions 
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General Rule and Exceptions 
Section 721(a) non-recognition does not apply to a contribution of 

“Section 721(c) Property” to a “Section 721(c) Partnership” 

 U.S. Transferor recognizes gain equal to the property’s built-in gain in the 

year of contribution 

Exceptions 

 De minimis exception (sum of built-in gain with respect to Section 721(c) 

Property contributed during the partnership’s taxable year does not exceed 

$1 million) 

 Section 721(c) Partnership applies the “Gain Deferral Method” to the Section 

721(c) Property 

 U.S. Transferor generally recognizes a portion of the property’s built-in 

gain in each year of the property’s recovery period   
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Definitions  
Section 721(c) Property 

 Any property other than “excluded property” that has built-in gain at the 

time it is contributed to the partnership  

 Built-in gain is the excess of section 704(b) book value over adjusted 

tax basis 

 Excluded property 

 Cash equivalents;  

 Securities within the meaning of section 475(c)(2);  

 Tangible property with either built-in gain equal to or less than 

$20,000 or built-in loss; and  

 An interest in a partnership, provided at least 90 percent of the value 

of the partnership’s property consists of property listed above  
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Definitions, cont.  
Section 721(c) Partnership 

 Foreign or domestic partnership 

 U.S. person (other than a domestic partnership) (a “U.S. Transferor”) 

contributes Section 721(c) Property to the partnership 

 After the contribution and all related transactions, the U.S. Transferor 

and one or more related foreign persons own at least 80 percent of the 

interests in partnership capital, profits, deductions, or losses 

 Relatedness determined under sections 267(b) or 707(b)(1) 

 Look through rule for tiered partnerships 
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Conclusions 

 USP is a U.S. Transferor   

 The patent is Section 721(c) Property   

 The security has built-in gain but is 

excluded property   

 The machine has built-in loss and is 

excluded property 

 PRS1 is a Section 721(c) Partnership   

 Section 721(a) does not apply to USP’s 

contribution of the patent unless PRS1 

applies the Gain Deferral Method  

 

 

Example 1 (Reg. Sec. 1.721(c)-7T(b)) 

$1.5M 

USP 

PRS1 

1. Patent 

BV = $1.2M 

B = $0 
 
2. Security 

BV = $100K 

B = $20K 
 
3. Machinery 

BV = $200K 

B = $600K 
50% 50% 

CFC1 



16 © 2016 KPMG LLP, a Delaware limited liability partnership and the U.S. member firm of the KPMG network of independent member firms affiliated with KPMG International 

Cooperative (“KPMG International”), a Swiss entity. All rights reserved.  

Conclusions 

 PRS2 is not a Section 721(c) Partnership 

because FX is not a related person with 

respect to USP 

 USP’s contributions are not subject to 

section 721(c) 

Example 2, Alternative 1 (Reg. Sec. 1.721(c)-7T(b)) 

USP 

PRS2 

60% 40% 

1. Security 

BV = $100K 

B = $20K 
 
2. Country X Bldg 

BV = $30K 

B = $8K 

Machine 

BV = $195K 

B = $250K 

FX 
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Conclusions 

 The security and machine are excluded 

property 

 The building has built-in gain in excess of 

$20K 

 More than 90 percent of the value of 

PRS2’s property consists of excluded 

property 

 USP’s 40 percent interest in PRS2 is not 

Section 721(c) Property 

PRS2 

60% 40% 

FX 

$130K 

USP 

PRS1 

50% 

CFC1 

40% PRS2 

50% 
Machine 

BV = $195K 

B = $250K 

Security 

BV = $100K 

B = $20K 

Country X Bldg 

BV = $30K 

B = $8K 

Example 2, Alternative 2 (Reg. Sec. 1.721(c)-7T(b)) 
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Mere Change & Anti-Abuse Rules 
A partnership recapitalization or a mere change in a partnership’s 

identity, form, or place of organization does not cause the partnership 

to become a Section 721(c) Partnership   

If a U.S. Transferor engages in a transaction (or series of 

transactions) or an arrangement with a principal purpose of avoiding 

the section 721(c) regulations, the transaction (or series of 

transactions) or arrangement can be recharacterized in accordance 

with its substance 





Gain Deferral Method   
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Gain Deferral Method Requirements 
Section 721(c) Partnership must: 

 Adopt the remedial method for Section 721(c) Property   

 Apply the “Consistent Allocation Method” with respect to Section 721(c) 

Property 

U.S. Transferor must recognize remaining built-in gain in Section 

721(c) Property on an “Acceleration Event” or a portion of remaining 

built-in gain on a “Partial Acceleration Event”   

Parties must comply with procedural and reporting requirements  

U.S. Transferor must extend statute of limitations on assessment for 

items related to Section 721(c) Property for eight years 

Parties must satisfy tiered partnership rules   

Method applies on a property-by-property basis 
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Section 704(c) Generally 
Section 704(b) allocates section 704(b) book items    

Section 704(c) allocates tax items 

 Section 704(c)(1)(A) 

 Income, gain, loss, and deduction with respect to contributed property 

is shared among the partners to take into account the variation 

between the tax basis of property and its FMV at the time of 

contribution 
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Section 704(c) Generally, cont. 
Requires reasonable allocations to account for built-in gain or built-in 

loss in contributed property 

Methods generally considered reasonable 

 Traditional method 

 Traditional method with curative allocations 

 Remedial method 
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Section 704(c) Generally, cont. 
Traditional method 

 The variation between tax basis and FMV of property is taken into 

account by: 

 Allocating built-in gain on the sale of contributed property to the 

contributing partner  

 Allocating tax depreciation with respect to the property to the non-

contributing partner in an amount equal to that partner’s share of 

section 704(b) book depreciation 

 Limited by the “ceiling rule” 
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Section 704(c) Generally, cont. 
Ceiling rule 

 Limits the amount of tax depreciation, gain, or loss allocated to the non-

contributing partner with respect to section 704(c) property to the total 

amount of the partnership’s tax depreciation, gain, or loss with respect 

to the property for the applicable taxable year 
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Remedial Method 
Fixes ceiling rule limitation by creating notional tax items for both 

contributing and non-contributing partners 

 The portion of contributed property’s section 704(b) book basis equal to 

its tax basis is depreciated in the same manner as tax basis 

 Excess of the property’s section 704(b) book basis over tax basis is 

depreciated as if it were newly purchased property 

In the case of a Section 721(c) Partnership, remedial method generally 

allocates built-in gain in Section 721(c) Property to the U.S. Transferor 

over the property’s recovery period 
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Anti-Churning Rules 
Modify remedial method for anti-churned property 

 Section 721(c) Partnership amortizes as newly purchased property the 

excess of the section 704(b) book value of section 197(f)(9) property 

over tax basis 

 Noncontributing partner is allocated section 704(b) book amortization  

 If the noncontributing partner is a related person with respect to the U.S. 

Transferor, the partnership increases the tax basis of the property by the 

difference between the section 704(b) book amortization allocated to the 

related noncontributing partner and the tax amortization allocated to that 

partner 

 Adjustment solely with respect to the related noncontributing partner 

(similar to a section 743(b) adjustment)  

 Partnership allocates remedial income in the same amount to the U.S. 

Transferor 
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Consistent Allocation Method Generally 
Section 721(c) Partnership must allocate the same percentage of each item of 

section 704(b) book income, gain, deduction, and loss with respect to Section 

721(c) Property to the U.S. Transferor 

 Section 704(b) book income and gain  

 Must be attributed in a consistent manner using a reasonable method taking 

into account facts and circumstances 

 Section 704(b) book loss and deduction 

 Must use principles of sections 1.861-8 and -8T to allocate and apportion 

items of deduction (other than interest and R&D) and loss to a class of gross 

income with respect to each item of Section 721(c) Property 

 May allocate interest and R&D expenses using any reasonable method, 

including section 1.861-9, -9T, and -17, as applicable 
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Consistent Allocation Method Exceptions 
Creditable foreign tax expenditures (“CFTEs”) and certain 

“Regulatory Allocations” are not subject to the Consistent Allocation 

Method 

A Regulatory Allocation is deemed to satisfy the Consistent Allocation 

Method if the allocation is: 

 An allocation of income/gain to the U.S. Transferor or a member of its 

consolidated group  

 An allocation of deduction or loss to a partner other than the U.S. 

Transferor or a member of its consolidated group 

If a U.S. Transferor is allocated less income or gain or more deduction 

or loss with respect to Section 721(c) Property because of a 

Regulatory Allocation, Partial Acceleration occurs  

Partnership nonrecourse deduction allocations are not treated as 

Regulatory Allocations  
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Special Rule for ECI Property 
Remedial method and Consistent Allocation Method requirements do 

not apply to “ECI Property”  

 All distributive shares of income and gain with respect to the property for 

all direct and indirect partners that are related foreign persons are 

subject to tax as effectively connected with a U.S. trade or business  

 Neither the Section 721(c) Partnership nor a direct or indirect partner 

that is a related foreign person claims benefits under an income tax 

treaty that would exempt the income or gain from tax or reduce the 

applicable tax rate   

Other Gain Deferral Method requirements still apply   
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Tiered Partnerships/Look-Through Rule Transfers 
If a U.S. Transferor is a partner in an upper-tier partnership (an “UTP”) 

and is treated (under the look-through rule) as contributing Section 

721(c) Property to a lower-tier partnership (an “LTP”) that is a Section 

721(c) Partnership:     

 LTP must apply the Gain Deferral Method to Section 721(c) Property 

 If UTP is a “Controlled Partnership,” UTP must apply the Gain Deferral 

Method to its interest in LTP  

 Control is deemed if U.S. Transferor and related persons own more 

than 50 percent of partnership capital or profits 

 LTP must treat UTP as if it were the U.S. Transferor for purposes of 

applying the Consistent Allocation Method 

 Rules apply to successive tiers of Controlled Partnerships 
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Facts 

1. In year 1, USP and CFC1 form PRS1 by 

contributing the patent and $300M, respectively 

2. PRS1 contributes the patent to PRS2, and 

CFC2 contributes $150M to PRS2, in exchange 

for partnership interests  

 

Conclusions 

— PRS1 is a Section 721(c) Partnership   

— USP is treated as contributing to PRS2 its 

share of the patent that PRS1 actually 

contributes to PRS2 

— PRS2 is a Section 721(c) Partnership  

— Section 721(a) does not apply to PRS1’s 

contribution unless the Gain Deferral Method is 

adopted 

— Because PRS1 is a Controlled Partnership with 

respect to USP, the Gain Deferral Method must 

be applied to PRS1’s interest in PRS2   

Example 3 (Reg. Sec. 1.721(c)-7T(b)) 
Patent: 

BV = $300M 

B = $30M 

$300M 

USP 

PRS1 

50% 50% 

CFC1 CFC2 

PRS2 

2 

Patent: 

BV = $300M 

B = $30M 

$150M 

66.6% 33.3% 

1 
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Applies if the Section 721(c) Property is an LTP interest   

If LTP is a Controlled Partnership, LTP must:   

 Revalue its property if the revaluation would create a positive difference 

between the section 704(b) book value of and tax basis in Section 

721(c) Property (a “New Positive Reverse Section 704(c) Layer”) 

 Apply the Gain Deferral Method to each New Positive Reverse Section 

704(c) Layer 

 Treat UTP as if it were the U.S. Transferor for purposes of applying the 

Consistent Allocation Method 

 Rules apply to successive tiers of Controlled Partnerships 

 

 

Tiered Partnerships/Transfers of Partnership 
Interests 



Acceleration Rules 
and Exceptions 
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Acceleration Events   
Failure to comply with any of the Gain Deferral Method’s requirements 

is an “Acceleration Event”  

 Failure of procedural and reporting requirements must be willful  

Definition includes any other event that would reduce the remaining 

built-in gain the U.S. Transferor would have recognized under the 

Gain Deferral Method had the event not occurred or that could defer 

recognition of remaining built-in gain 

 Contribution of Section 721(c) Property to another partnership by a 

Section 721(c) Partnership 

 Contribution of an interest in a Section 721(c) Partnership to another 

partnership 

Applies on a property-by-property basis 
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Acceleration Consequences 
U.S. Transferor  

 Must recognize gain equal to the remaining built-in gain that would be 

allocated to the U.S. Transferor if the property were sold for FMV 

 Increase basis in Section 721(c) Partnership interest for gain recognized 

 If an indirect partner, make appropriate tax basis adjustment in the 

interests in the intervening partnerships 

Section 721(c) Partnership 

 Increase tax basis in Section 721(c) Property for gain recognized by the 

U.S. Transferor 

 If the Section 721(c) Partnership retains Section 721(c) Property after 

the Acceleration Event, the basis increase can be recovered 

 Section 721(c) Property no longer subject to Gain Deferral Method 
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Acceleration Event Exceptions 
Three types of exceptions 

 “Termination Events” (Section 721(c) Property no longer subject to 

Gain Deferral Method) 

 “Successor Events” (Gain Deferral Method continues to apply) 

 “Partial Acceleration Events” (Gain Deferral Method continues to 

apply in part) 

Special rules apply to the transfer of Section 721(c) Property in a 

section 367 exchange 

If the U.S. Transferor or an UTP sells a portion of its interest in a 

Section 721(c) Partnership in a fully taxable transaction, an 

Acceleration Event does not occur with respect to the retained 

portion 



38 © 2016 KPMG LLP, a Delaware limited liability partnership and the U.S. member firm of the KPMG network of independent member firms affiliated with KPMG International 

Cooperative (“KPMG International”), a Swiss entity. All rights reserved.  

Termination Events 
Transfer of Section 721(c) Property (other than a partnership interest) to a 

domestic corporation in a section 351 exchange 

Certain partnership incorporations if the Section 721(c) Partnership liquidates 

Distribution of Section 721(c) Property to the U.S. Transferor or the U.S. 

Transferor’s consolidated group member after the seven-year anti-mixing bowl 

period 

Section 721(c) Partnership no longer has a direct or indirect partner that is a 

related foreign person 

 Cannot have a plan for a related foreign person to become a direct or indirect 

partner in the partnership or a successor 

 Does not apply to the distribution of Section 721(c) Property in redemption of the 

related foreign person’s interest in the Section 721(c) Partnership 

Fully taxable disposition of Section 721(c) Property or Section 721(c) 

Partnership interest 
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Facts 

1. In Year 1, USP and CFC1 form PRS1  

— USP contributes a trademark with a built-in gain of 

$5 million for a 60 percent interest in PRS1 

— CFC1 contributes other property for a 40 percent 

interest in PRS1 

— PRS1 adopts the Gain Deferral Method with respect 

to the trademark 

2. In Year 4, CFC1 sells its entire interest in PRS1 to FX 

― There is no plan for a related foreign person with 

respect to USP to become a partner in PRS1 (or its 

successor) 

 

Conclusions 

— PRS1 is a Section 721(c) Partnership  

— The sale is a Termination Event because PRS1 no 

longer will have a partner that is a related foreign 

person with respect to USP and there is no plan for 

a related foreign person to become a partner in 

PRS1 (or its successor) 

— The trademark no longer is subject to the Gain 

Deferral Method  

Example 4 (Reg. Sec. 1.721(c)-7T(b)) 

Other 

property 

USP 

PRS1 

Trademark: 

BIG = $5M 

60% 40% 

CFC1 

1 

FX 

40% PRS1 

$[x]M 2 
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Successor Events 
Transfer of Section 721(c) Partnership interest by the U.S. Transferor or an 

UTP to a domestic corporation in a section 351 exchange or section 381 

transaction, if the transferee continues to apply the Gain Deferral Method   

Transfer of Section 721(c) Partnership interest by the U.S. Transferor in an 

intercompany transaction, if the transferee continues to apply the Gain 

Deferral Method   

Technical termination of a Section 721(c) Partnership, if the “new” partnership 

continues to apply the Gain Deferral Method   

Special rules for transfers of Section 721(c) Property or Section 721(c) 

Partnership interests in tiered partnership structures 

 Transfers generally are Successor Events if the application of the section 721(c) 

regulations is preserved with respect to the ultimate transferee partnership and 

each intermediate partnership 
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Partial Acceleration Events 
Regulatory Allocation other than allocation of (i) income/gain to the U.S. 

Transferor or its consolidated group member or (ii) deduction/loss to a partner other 

than the U.S. Transferor or its consolidated group member 

 U.S. Transferor recognizes gain (not to exceed remaining built-in gain) equal to 

the amount that, under the Consistent Allocation Method and had the Regulatory 

Allocation not been made, would have been allocated to the U.S. Transferor (in 

the case of income/gain) or would not have been allocated to the U.S. Transferor 

(in the case of deduction/loss)  

Distribution of non-Section 721(c) Property that results in a positive tax basis 

adjustment to Section 721(c) Property under section 734 

 Amount recognized is equal to the positive tax basis adjustment, reduced (but 

not below zero) by the section 731(a) gain recognized by the U.S. Transferor or a 

consolidated group member 
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Section 367 Exchanges 
If a (i) Section 721(c) Partnership transfers Section 721(c) Property or (ii) a U.S. 

Transferor or an UTP transfers all or a portion of an interest in a Section 721(c) 

Partnership that owns Section 721(c) Property to a foreign corporation in a 

section 367 exchange, the Section 721(c) Property no longer is subject to the 

Gain Deferral Method 

 To the extent that the U.S. Transferor is treated as transferring Section 721(c) 

Property for section 367 purposes, the transfer is taxed under section 367  

 With respect to the remaining portion of the Section 721(c) Property, if any, the 

U.S. Transferor recognizes gain equal to the amount of any remaining built-in 

gain that would have been recognized in a taxable sale 

 Transferee corporation stock is not subject to the Gain Deferral Method 
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Facts 

1. In Year 1, USP, CFC1, and USX form PRS1 

— USP contributes a patent with built-in gain of $5M for a 60 percent 

interest 

— CFC1 contributes other property for a 30 percent interest 

— USX contributes cash for a 10 percent interest 

— The parties apply the Gain Deferral Method with respect to the patent 

2. In Year 3, when the patent has remaining built-in gain, PRS1 transfers 

the patent to FX in a section 351 exchange 

 

Conclusions 

— PRS1 is a Section 721(c) Partnership   

— The transfer of the patent to FX is a section 367(d) exchange 

— The patent no longer is subject to the Gain Deferral Method 

— Under section 367, USP and USX are treated as transferring a 

proportionate share of the patent to FX in a transaction governed by 

section 367(d) 

— With respect to the remaining portion of the patent, which is attributable 

to CFC1, USP recognizes gain equal to the remaining built-in gain that 

would have been allocated to USP if PRS1 had sold that portion of the 

patent immediately before the transfer for FMV 

— USP increases its tax basis in its partnership interest in PRS1 by the 

amount of gain recognized and PRS1 increases its tax basis in the 

patent by the same amount immediately before the transfer 

— FX stock is not subject to the Gain Deferral Method 

Example 5 (Reg. Sec. 1.721(c)-7T(b)) 

Other 

property 

USP 

PRS1 

Patent: 

BIG = $5M 

60% 30% 

CFC1 

USX 

10% 

Cash 

1 

2 

FX 

Patent Stock 





Reporting 
Requirements 
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U.S. Transferor’s Requirements/Gain 
Deferral Contribution Reporting 
U.S. Transferor must file “Statement of Application of the Gain Deferral Method 

under Section 721(c)” that includes:  

 Description of Section 721(c) Property and applicable recovery period; 

 Whether the property is a section 197(f)(9) intangible; 

 Section 721(c) Property’s built-in gain, tax basis, and FMV on the date of 

contribution and the amount of any gain recognized by the U.S. Transferor on 

contribution; 

 Name, U.S. taxpayer identification number, address, and country of organization 

of each direct or indirect partner in the Section 721(c) Partnership that is a related 

person with respect to the U.S. Transferor and a description of each partner's 

interest in partnership capital and profits immediately after the contribution;  

 Completed “Consent to Extend Time to Assess Tax Pursuant to the Gain Deferral 

Method under Section 721(c)” statement 
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U.S. Transferor’s Requirements/Annual 
Gain Deferral Method Reporting 
U.S. Transferor must file “Annual Statement of Application of the Gain 

Deferral Method under Section 721(c)” that includes:  

 Amount of section 704(b) income, gain, deduction, and loss and tax 

items allocated to the U.S. Transferor with respect to Section 721(c) 

Property and a description of any regulatory allocations 

 Proportion of section 704(b) income, gain, deduction, and loss with 

respect to Section 721(c) Property allocated among the U.S. Transferor 

and related foreign partners 

 Amount of remaining built-in gain at the beginning of the taxable year; 

remedial income allocated to the U.S. Transferor; amount of built-in gain 

taken into account by reason of acceleration; any adjustment to the 

partnership’s tax basis in Section 721(c) Property; and amount of 

remaining built-in gain at the end of the taxable year 
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U.S. Transferor’s Requirements/Annual 
Gain Deferral Method Reporting, cont.  
 Declaration whether any Acceleration Event occurred and, if any, a 

description thereof 

 Description of any Termination Event or Successor Event   

 Description of any transfer of Section 721(c) Property in a section 367 

exchange 

 Completed “Consent to Extend Time to Assess Tax Pursuant to the Gain 

Deferral Method under Section 721(c)” statement 

 Description of all Section 721(c) Property contributed by the U.S. 

Transferor to the Section 721(c) Partnership and with respect to which 

the Gain Deferral Method does not apply 

 

 

 

 



49 © 2016 KPMG LLP, a Delaware limited liability partnership and the U.S. member firm of the KPMG network of independent member firms affiliated with KPMG International 

Cooperative (“KPMG International”), a Swiss entity. All rights reserved.  

Extension of Assessment Periods 
Gain realized but not recognized on gain deferral contribution   

 Eight years 

Section 704(b) and tax items with respect to Section 721(c) Property 

allocated to the U.S. Transferor during the taxable year that includes 

the gain deferral contribution and the following two years   

 Six years  

Gain recognized on a contribution of Section 721(c) Property  

 If the contribution occurs within five years of a gain deferral contribution, 

extend through the close of fifth year following the year in which the 

contribution occurred 
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Other Requirements 
If Section 721(c) Property is ECI Property, U.S. Transferor must obtain 

“Statement of Waiver of Treaty Benefits under Section 1.721(c)-6T” 

from the Section 721(c) Partnership and each direct or indirect partner 

that is a related foreign person   

If a Section 721(c) Partnership does not have a return filing obligation, 

the U.S. Transferor must obtain Schedules K-1 for all direct and 

indirect partners that are related foreign persons 

Additional reporting requirements for tiered partnership structures 
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Relief for Non-Willful Failure to Comply 
U.S. Transferor must file: 

 Statement that failure was not willful  

 Explanation of reasons for failure 

 Amended return for applicable taxable year that satisfies reporting 

requirements 

 

 

 



Effective Dates 
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Effective Dates 
Generally apply to contributions occurring on or after August 6, 2015  

Additions and substantive changes to rules outlined in Notice 2015-54 

(as specified in the section 721(c) regulations) generally apply to 

contributions occurring on or after January 18, 2017  

 80 percent related ownership threshold 

 Exceptions to Consistent Allocation Method 

 Tiered partnership rules 

 Acceleration Event exceptions 

 

 



Structuring 
Considerations 
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Partnership Formation   
Consider whether the section 721(c) regulations (or any other 

exception to section 721(a)) could apply whenever a person transfers 

property to a partnership   

If the section 721(c) regulations would apply to a partnership 

contribution, determine the impact of the Gain Deferral Method versus 

gain recognition on contribution 

 Model effect of remedial and Consistent Allocation Method allocations 

 

  

 

 



56 © 2016 KPMG LLP, a Delaware limited liability partnership and the U.S. member firm of the KPMG network of independent member firms affiliated with KPMG International 

Cooperative (“KPMG International”), a Swiss entity. All rights reserved.  

Partnership Operations  
Monitor on-going partnership contributions, sales/exchanges of 

partnership interests, and other partnership-related transactions 

 If a Section 721(c) Partnership has adopted the Gain Deferral Method, 

consider potential Acceleration Events 

 If a partnership is not a Section 721(c) Partnership, consider whether 

contributions, sales/exchanges, and other transactions could cause the 

section 721(c) regulations to apply 

Consider whether partnership transactions that give rise to deemed 

constructs for U.S. federal income tax purposes (for example, 

partnership mergers or divisions) implicate the section 721(c) 

regulations 
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Other Considerations 
Consider whether/how the rules for tiered partnerships apply when 

faced with tiered partnership structures 

Consider whether alternative structures could achieve the parties’ 

business objectives  

 For example, license intangible to partnership in exchange for 

royalties rather than contribute intangible to partnership in 

exchange for a partnership interest 

Consider whether arrangement is a constructive partnership to which 

the section 721(c) regulations would apply 

 

 



Thank you 
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