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Presentation Topics

Tri-Agency (IRS, DOL, and HHS) final regulations, issued 
June 13, 2019,  create two new HRAs effective for plan 
years beginning on or after January 1, 2020:

▪ Individual Coverage HRAs (ICHRAs). May reimburse 
premiums for individual medical coverage (IMC) and 
Medicare if properly integrated.  

▪ Excepted Benefit HRAs (EBHRAs). A limited dollar, 
“standalone” HRA that may reimburse most 213(d) 
out-of-pocket medical expenses for employees 
eligible for the employer’s GHP.
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Presentation Topics

Proposed IRS regulations issued in September, 2019:

▪ Address the application of the employer shared 
responsibility (so-called “play or pay”) and 105(h) 
rules to ICHRAs and provide safe harbors.

▪ Proposed to apply for plan years beginning after 
12/31/2019.

▪ Sponsors may rely on the proposed rules for ICHRA 
plan years beginning before the date that is 6 months 
following the publication of final regulations.
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Presentation Outline

▪ Permissible General Purpose HRAs

▪ Excepted Benefits  

▪ Integration of ICHRAs With IMC

▪ Integration of ICHRAs With Medicare

▪ Excepted Benefit HRAs (“EBHRAs”)

▪ ERISA Status of ICHRAs

▪ Affordability and MV Safe Harbors

▪ Application of IRC 105(h) to ICHRAs

▪ Examples
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Acronyms

▪ APTC = Advance Premium Tax Credit

▪ ALE = Applicable Large Employer

▪ ALE Member = Applicable Large Employer Member

▪ FTE = Full-time Employee

▪ EBHRA = Excepted Benefit HRA

▪ GHP = Group Health Plan

▪ HCI = Highly Compensated Individual
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Acronyms

▪ IMC = Individual Medical Coverage

▪ ICHRA = Individual Coverage HRA

▪ MEC = Minimum Essential Coverage

▪ MV = Minimum Value

▪ NHCI = Nonhighly Compensated Individual

▪ PTE = Part-time Employee

▪ PTC = Premium Tax Credit

▪ TGHP – Traditional Group Health Plan
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Permissible “General Purpose “ HRAs

▪ Standalone “Retiree-Only” HRAs.

✓HRAs covering “fewer than two participants who 
are current employees on the first day of the plan 
year”.

✓May reimburse any qualified medical expense, 
including premiums for policies purchased on the 
individual market.
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Permissible “General Purpose” HRAs

▪ HRAs Integrated With GHP Coverage.

✓May not reimburse IMC premiums.

✓If integrated with MV coverage, may reimburse 
any eligible uninsured medical expense.

✓If integrated with a GHP that does not provide MV, 
only cost-sharing (copayments, coinsurance, 
deductibles) under the integrated GHP.
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Permissible “General Purpose” HRAs

▪ Qualified Small Employer HRAs

✓May reimburse IMC premiums.

✓Available only to employers who are not ALEs.

✓Employer may not offer any other group health 
plan coverage, including excepted benefits.
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Permissible “General Purpose” HRAs

▪ HRAs Integrated with IMC and Medicare

✓May reimburse individual market premiums and 
Medicare premiums for Parts B and D, or Part C.

✓May reimburse other 213 medical care expenses.

✓Will need to limit reimbursements to properly 
integrate with HSA-eligible IMC (e.g., post-
deductible and limited purpose HRA designs).
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Permissible “General Purpose” HRAs

▪ “Standalone” Excepted Benefit HRAs (EBHRAs)

✓May not reimburse premiums for IMC or Medicare 
premiums.

✓May reimburse other Section 213 medical 
expenses up to a specified annual limit and with 
restrictions to prevent MSP violations.

✓May reimburse COBRA premiums.
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Excepted Benefits

▪ Health Flexible Spending Accounts (Health FSAs)

✓Reimbursement level cannot exceed 2x salary 
reduction or, if greater, salary reduction plus $500.

✓Employer must offer a GHP to employees eligible 
for the FSA (which could include an ICHRA under 
the new rules).

✓May not reimburse premiums other than 
premiums for long-term care policies.
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Excepted Benefits

▪ “Limited Purpose” HRAs/Health FSAs

✓Reimbursement generally limited to dental and 
vision expenses.

✓Must be either (a) provided under a separate 
insurance policy; or (b) not an integral part of a 
GHP.

✓Not an integral part of a GHP if (a) participants 
may decline coverage or (b) claims are 
administered under separate administrative 
services agreement.
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Excepted Benefits

▪ Employee Assistance Programs (“EAPs”)

✓Does not provide significant benefits in the nature 
of medical care in light of the amount, scope, and 
nature of the covered services.

✓EAP benefits are not coordinated  with benefits 
under another GHP.

✓Employee contributions are not required as a 
condition of participation.

✓The EAP does not impose cost-sharing.
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Excepted Benefits

▪ Critical Illness and Fixed Indemnity Benefits

✓Benefits must be fully insured under a separate policy.

✓Benefits cannot be coordinated with an exclusion 
under the employer’s GHP; and benefits must be paid 
with respect to an event without regard to whether 
the GHP covers the same event.

✓To be fixed indemnity insurance, the policy must pay a 
fixed dollar amount per day (or per other period) of 
hospitalization or illness regardless of the amount of 
expenses incurred.
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Excepted Benefits

▪ Limited Wraparound Coverage

✓ Includes a GHP (other than an account-based 
reimbursement arrangement) that wraps around 
eligible IMC.

✓The wrap coverage must provide meaningful benefits 
beyond coverage of cost-sharing under the IMC.

✓Wrap benefits must be limited in amount (the max 
permitted salary reduction under a health FSA or, if 
greater, 15% of the cost of IMC).

✓Three other requirements apply.

19



Excepted Benefits

▪ Supplemental Benefits

✓Must be fully insured under a separate policy.

✓ Includes Medigap and TRICARE supplemental policies.

✓ Includes “similar supplemental coverage provided to 

coverage under a GHP” that is specifically designed to 

fill gaps in the primary coverage (e.g., deductibles, 

coinsurance) or benefits for items and services not 

covered by the primary coverage and that are not 

EHBs, or both.
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Integration of ICHRAs With IMC

An HRA will be considered to be integrated with IMC, or 
Medicare Parts A and B or C,  and will not be considered 
to discriminate on the basis of a health factor, provided:

1) Enrollment in IMC.  Individuals covered by the 
HRA must be enrolled in IMC that qualifies as ACA-
compliant coverage for each month they are covered 
by the HRA.
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Integration of ICHRAs With IMC

2) No Offer of TGHP.  A plan sponsor may not offer 
employees within a designated class of employees a 
choice between a TGHP and an ICHRA.

3) Same Terms Requirement.  An ICHRA offered to a 
class of employees must be offered on the same 
terms to all employees within the class of 
employees with limited exceptions.
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Integration of ICHRAs With IMC

4) Opt-Out Requirement.  

▪ Participants must have one advance opportunity 
to accept, or opt out of, the ICHRA for each plan 
year.

▪ Upon termination of employment, either the 
remaining amounts in the ICHRA must be forfeited 
or the participant must be allowed to 
permanently opt out of future reimbursements 
from the HRA.  
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Integration of ICHRAs With IMC

5) Coverage Substantiation Procedures.   ICHRAs must 
implement reasonable procedures to verify that 
participants and dependents are enrolled in IMC or 
Medicare.

6) Notice Requirement.  Plan sponsors must provide a 
notice to eligible participants that, among numerous 
other disclosures, explains how an offer of ICHRA
coverage, or enrollment in the HRA, affects the 
ability to claim the PTC.
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Integration of ICHRAs With IMC

1) Enrollment in IMC

Must be enrolled in IMC that is subject to and 
complies with PHSA 2711 and PHSA 2713 for each 
month they are covered by the HRA.

Qualifying Individual Market Coverage

▪ ACA-compliant catastrophic coverage

▪ Policies that are subject to a state waiver

▪ Grandfathered and grandmothered policies

▪ Certain insured individual coverage student plans
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Integration of ICHRAs With IMC

1) Enrollment in IMC (cont.)

Individual Medical Coverage That Does Not Qualify

▪ Group health coverage.

▪ Individual health insurance coverage that consists 
solely of excepted benefits.

▪ Short-term limited duration insurance.

▪ Health care sharing ministry coverage.

▪ TRICARE
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Integration of ICHRAs With IMC

1) Enrollment in IMC (cont.)

If Individual Medical Coverage Ends

▪ The HRA may not reimburse claims that are 
incurred by the individual after IMC ceases. 

▪ If all individuals in the family cease to be covered 
by IMC, the participant must forfeit the HRA.

▪ COBRA may apply to HRA benefits if coverage 
ends due to a qualifying event provided the 
individual remains enrolled in IMC.
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Integration of ICHRAs With IMC

1) Enrollment in IMC (cont.)

If IMC premiums are late or coverage is cancelled.

▪ The HRA must pay eligible expenses incurred 
during the grace period.

▪ If coverage is terminated, the HRA must require 
the participant to provide notice of the 
cancellation, including the effective date.

▪ The HRA may not reimburse medical expenses 
incurred on or after the date of the receipt of the 
cancellation notice.
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Integration of ICHRAs With IMC

2) No Offer of Traditional GHP Coverage

▪ An ICHRA may be offered to a class of employees 
only if the plan sponsor does not also offer a TGHP 
to the same class. 

▪ A TGHP is any GHP other than:  

✓An account-based GHP.

✓A GHP that consists solely of excepted benefits.
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Integration of ICHRAs With IMC

2) No Offer of Traditional GHP Coverage (Cont.)

▪ Employees may be permitted to pay the portion 
of the off-Exchange IMC premium not covered by 
the HRA on a before-tax salary reduction basis 
through a cafeteria plan.

✓Must be available on the same terms to all 
employees in the same class. 

✓Can only pay the portion not covered by the 
HRA.
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Integration of ICHRAs With IMC

3)  Same Terms Requirement

▪ An ICHRA offered to a class of employees must be 
offered on the same terms to all employees within 
the class of employees subject to variations based 
on number of dependents and age

▪ Number of Dependents.  Maximum HRA 
reimbursement levels may have coverage tiers 
provided the benefit is the same for all 
participants in the class.

31



Integration of ICHRAs With IMC

3)  Same Terms Requirement (Cont.)

▪ Variation Based on Age. 

✓ The benefit for the oldest participant may 
not exceed 3 times the maximum benefit for 
the youngest participant.  

✓ May use any reasonable method to 
determine age (e.g., age as of the first day of 
the plan year).  

✓ The method must be determined prior to the 
plan year. 
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Integration of ICHRAs With IMC

3)  Same Terms Requirement (Cont.)

▪ Former Employees.  A plan sponsor may offer 
post-employment coverage to some, but not all, 
former employees within a class.

✓ Must be provided on the same terms as other 
employees in the class of employees to which 
the former employee belonged immediately 
prior to separation from service.  
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Integration of ICHRAs With IMC

3) Same Terms Requirement (Cont.)

▪ Premium Only ICHRAs.   As long as the maximum 
HRA contribution is the same for all participants 
in a class of employees, a premium-only ICHRA 
meets the same terms requirement even though 
the cost of IMC (and, therefore, the amount 
actually paid or reimbursed for a coverage 
period) is greater for some participants.

34



Integration of ICHRAs With IMC

3) Same Terms Requirement (Cont.)

▪ New Employees or New Dependents.   If an 
individual (a new employee or dependent) 
becomes a participant after the first day of the 
plan year, the maximum benefit may be pro-
rated.  

✓ The same method – pro-rated benefit or full 
plan year benefit - must be used for all 
participants in the class of employees.  

✓ The method must be determined prior to the 
beginning of the plan year.
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Integration of ICHRAs With IMC

3) Same Terms Requirement (Cont.)

▪ HRA Carryovers.  

✓Unused balances may carryover to the next 
plan year.

✓And are disregarded in applying the same 
terms requirement.

▪ Plan to Plan Transfers.  If a participant was 
previously covered by another HRA, excess 
amounts may be transferred to the ICHRA.
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Integration of ICHRAs With IMC

3) Same Terms Requirement (Cont.)

Special Rule for New Hires

▪ A plan sponsor that offers a TGHP to a class of 
employees may grandfather employees hired as of 
a specific date and prospectively offer an ICHRA to 
employees in the same class hired after that date.

▪ May have different new hire dates prospectively 
for separate classes of employees.
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Integration of ICHRAs With IMC

3) Same Terms Requirement (Cont.)

Special Rule for New Hires (cont.)

▪ May not be applied to a class of employees 
already being offered an ICHRA.

▪ Does not apply to a new hire subclass unless the 
plan sponsor subdivides the new hire subclass 
subsequent to creating the new hire subclass.
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Integration of ICHRAs With IMC

3) Same Terms Requirement (Cont.)

Special Rule for New Hires (cont.)

▪ The ICHRA must be offered on the same terms to 
all participants within the new hire subclass.

▪ May not offer a choice between an ICHRA or a 
TGHP to the new hire subclass or grandfathered 
group.

▪ May discontinue the new hire subclass at any 
time but may reinstitute the special rule for new 
hires in the same class under the same rules.
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Integration of ICHRAs With IMC

3) Same Terms Requirement (Cont.)

▪ Multiple Plan Offerings.   An employer that offers 
employees in a class a choice between an HSA-
compatible ICHRA and an ICHRA that is not HSA 
compatible does not fail to satisfy the same terms 
requirement provided both types of ICHRAs are 
offered to all employees in the class on the same 
terms.
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Classes of Employees and Minimum Class Rules

▪ An employer – in the common law and not 
controlled group sense – may offer 

✓ICHRAs on different terms to different classes of 
employees.

✓An ICHRA or a TGHP to different classes of 
employees.

▪ Former employees are considered to be in the same 
class in which they were included immediately 
before separation from service.
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Classes of Employees and Minimum Class Rules

Permitted Classes

▪ Full-time employees*

▪ Part-time employees*

▪ Seasonal employees*

▪ Salaried employees

▪ Hourly and other types of non-salaried 
employees.

*  As defined under 105(h) or 4980H.
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Classes of Employees and Minimum Class Rules

Permitted Classes (cont.)

▪ Employees whose primary site of employment is 
in the same rating area.

▪ Employees in a unit of employees covered by a 
particular CBA.

▪ Employees who have not satisfied a waiting period 
for coverage.

▪ Nonresident aliens with no U.S.-based income.
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Classes of Employees and Minimum Class Rules

Permitted Classes (cont.)

▪ Employees of a staffing firm hired by the staffing firm 
for temporary placement at an unrelated entity (i.e., 
an entity that is not the common law employer of the 
employees and that is not related to the staffing firm 
under 414(b)(c)(m) or (o)).

▪ Any group of employees formed by combining two or 
more of the above classes.

Class determinations must be made before the 
beginning of the plan year and may not be changed until 
the next plan year.
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Classes of Employees and Minimum Class Rules

Class Definitions

▪ FTE and PTEs

✓105(h) Definition.  A PTE is an employee whose 
customary weekly employment is less than 35 
hours (25 under a safe harbor).  An FTE is an 
employee who is not a PTE.

✓4980H Definition. An FTE is an employee who is 
employed an average of at least 30 hours of 
service per week.  A PTE is reasonably expected to 
work less than 30 hours per week.
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Classes of Employees and Minimum Class Rules

Class Definitions (cont.)

▪ Seasonal Employees

✓105(h) Definition.  An employee whose customary 

annual employment is less than 9 months (7 

months under a safe harbor).

✓4980H Definition.  An employee who is hired into 

a position for which the customary annual 

employment is 6 months or less.
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Classes of Employees and Minimum Class Rules

Class Definitions (cont.)

▪ A plan sponsor's choice must be consistent across 
these classes, must be described in the document, 
and must be in effect for the entire year.

▪ The definitions can be changed each year, but the 
HRA plan document must set forth the applicable 
definitions prior to the beginning of the plan year.
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Classes of Employees and Minimum Class Rules

Permitted Class Combinations

▪ Two or more of these classes may be combined.  

▪ For example, an employer may combine a CBA 
class with the full-time employee and part-time 
employee classes to create full-time and part-time 
CBA subclasses, thereby allowing the employer to 
make certain further distinctions within the group 
of employees subject to the CBA.
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Classes of Employees and Minimum Class Rules

Minimum Class Size

▪ Applies only if the plan sponsor offers a TGHP to 
at least one other class of employees. 

▪ The minimum class size requirement does not 
apply to a class of employees offered a TGHP or to 
a class of employees that is not offered any GHP.
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Classes of Employees and Minimum Class Rules

Minimum Class Size (cont.)

▪ The minimum class size requirement applies to a 
class of employees created by combining any of 
the applicable classes with any other class of 
employees except that the requirement

✓does not apply to a class that is the result of 
any combination of an applicable class and the 
waiting period class.
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Classes of Employees and Minimum Class Rules

Minimum Class Size (cont.)

The minimum class size requirement generally 
applies to the following classes of employees 
offered an ICHRA:

▪ Salaried employees.

▪ Non-salaried employees.

▪ FTEs.
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Classes of Employees and Minimum Class Rules

Minimum Class Size (cont.)

▪ PTEs.

▪ Employees whose primary site of employment is 
in the same rating area.

The minimum class size requirement does not apply 
if the geographic area defining the class is a state or 
a combination of two or more entire states.
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Classes of Employees and Minimum Class Rules

Minimum Class Size (cont.)

▪ In the case of FTEs and PTEs, the minimum class 
size requirement applies to those classes only if:

✓the employees in either the part-time or full-
time class are offered a TGHP; and

✓the employees in the other class are offered an 
ICHRA.
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Classes of Employees and Minimum Class Rules

Minimum Class Size (cont.)

▪ The Departments determined that these classes 
present a substantial risk that employers could 
apply each of these classes in a way that targets 
certain higher-risk employees and, therefore, 
could lead to health factor discrimination and 
adverse selection. 
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Classes of Employees and Minimum Class Rules

Minimum Number of Employees in a Class

▪ 10, for an employer with fewer than 100 
employees; 

▪ a number, rounded down to a whole number, 
equal to 10 percent of the total number of 
employees, for an employer with 100 to 200 
employees; and 

▪ 20, for an employer that has more than 200 
employees. 
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Classes of Employees and Minimum Class Rules

Minimum Number of Employees in a Class

▪ The minimums are based on the number of 

employees the employer reasonably expects to 

have on the first day of the ICHRA plan year.

▪ Whether the class satisfies the minimum is based 

on the number of employees in the class who are 

offered the ICHRA as of the first day of the plan 

year, not the number of employees who enroll.
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Classes of Employees and Minimum Class Rules

Movement Among Classes

▪ Suppose an employee moves out of a class of 
employees that is offered an ICHRA and into a 
different class that is offered either a TGHP, a 
different ICHRA, or no coverage.   

▪ Not a COBRA qualifying event unless there is a 
termination of employment or reduction in hours.
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Classes of Employees and Minimum Class Rules

Movement Among Classes

▪ The HRA must allow the individual to submit for 
reimbursement of expenses incurred during the 
coverage period prior to the termination date. 

▪ An employee who loses coverage under an ICHRA 
may qualify for a Marketplace special enrollment 
period for loss of MEC to change his or her 
individual health insurance coverage either on or 
off an Exchange.
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Classes of Employees and Minimum Class Rules

Movement Among Classes

▪ Unused amounts may be transferred to another 
HRA maintained by the same employer (e.g., 
another ICHRA or an HRA that is integrated with a 
TGHP).
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Integration of ICHRAs With IMC

4) The Opt-Out Requirement

▪ The opt-out requirement ensures that the HRA 
participant may choose whether to claim the PTC, 
if otherwise eligible, or to participate in the 
ICHRA.

▪ The annual opt-out condition applies for all 
participants eligible to enroll in an ICHRA, 
including former employees.
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Integration of ICHRAs With IMC

4) The Opt-Out Requirement (Cont.)

▪ If an employee opts out, the ICHRA is considered 
waived for the employee's eligible dependents as 
well.

Initial Enrollment Opt-Out

▪ ICHRAs must provide participants with one, and 
only one, advance opportunity to enroll in or opt 
out of ICHRA coverage with respect to each plan 
year.
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Integration of ICHRAs With IMC

4) The Opt-Out Requirement (Cont.)

Initial Enrollment Opt-Out (cont.)

▪ The enrollment opt-out opportunity must be 
provided at the following times:

✓ In advance of the first day of the plan year 
(i.e., during the annual open enrollment 
period).

✓ For mid-year enrollees, during the applicable 
HRA enrollment period.
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Integration of ICHRAs With IMC

4) The Opt-Out Requirement (Cont.)

Termination of Employment Opt-Out

▪ Upon termination of employment, either the 
remaining amounts in the HRA must be forfeited 
or the participant must be allowed to 
permanently opt out of and waive future 
reimbursements from the HRA.  
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Integration of ICHRAs With IMC

5)  The Substantiation Requirement

An ICHRA is required to implement, and comply 
with, reasonable procedures to verify that 
individuals are, or will be, enrolled in individual 
health insurance coverage during the plan year.

Plan Year Substantiation

▪ Must be provided annually as of a date 
determined by the HRA but no later than the first 
day of the HRA plan year.
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Integration of ICHRAs With IMC

5)  The Substantiation Requirement (Cont.)

Plan Year Substantiation (cont.)

▪ For mid-year enrollees, no later than the date the 
ICHRA coverage period begins for that individual.

▪ For an individual (e.g., a newly eligible 
dependent) who is enrolled retroactively, before 
the HRA will reimburse medical care expenses for 
the individual.
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Integration of ICHRAs With IMC

5)  The Substantiation Requirement (Cont.)

Ongoing Substantiation

▪ Prior to each reimbursement, the participant 
must substantiate IMC coverage for the month in 
which the expense was incurred.

▪ The attestation can be included in the paper 
request for reimbursement.  How is verification 
accomplished for debit cards?  A statement on 
the debit card?
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Integration of ICHRAs With IMC

5)  The Substantiation Requirement (Cont.)

Methods of Substantiation

The ICHRA could require the participant to provide 
either: 

▪ A document from a third party (for example, the 
issuer or Exchange) showing that the individual 
is, or will be, enrolled in IMC (e.g., an insurance 
card or EOB or a document from the Exchange 
showing that the individual has completed the 
application and selected a plan).
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Integration of ICHRAs With IMC

5)  The Substantiation Requirement (Cont.)

Methods of Substantiation (cont.)

▪ An attestation by the participant stating that the 
participant and any dependent(s) are (or will be) 
enrolled in IMC, the coverage effective date, and 
the name of the provider of the coverage.

▪ An ICHRA may rely on the documentation or 
attestation provided by the participant unless the 
HRA has actual knowledge that the attestation is 
inaccurate or false.
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Integration of ICHRAs With IMC

5)  The Substantiation Requirement (Cont.)

Methods of Substantiation (cont.)

▪ If the ICHRA subsequently gains actual knowledge 
that the attestation or document was inaccurate, 
the ICHRA may not provide further 
reimbursement.

▪ The ICHRA will be considered to have actual 
knowledge if the plan administrator, plan sponsor, 
or any other entity acting in an official capacity on 
behalf of the HRA has such actual knowledge.
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Integration of ICHRAs With IMC

6)  The Notice Requirement

▪ The HRA must provide a written notice to each 
participant to ensure, among other things, that 
the participant understands the potential effect 
that the offer of (and enrollment in) the HRA 
might have on the participant’s ability to receive 
the benefit of the PTC.
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Integration of ICHRAs With IMC

6)  The Notice Requirement (Cont.)

Notice Content

Among other things, the notice must:

▪ state the maximum dollar amount available for 
each participant and any rules regarding proration 
for mid-year enrollees;

▪ state that employees and covered dependents 
must be enrolled in IMC (or Medicare Part A and B 
or Medicare Part C, if applicable);
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Integration of ICHRAs With IMC

6)  The Notice Requirement (Cont.)

Notice Content (Cont.)

▪ state that the coverage cannot be short-term 
limited-duration insurance or consist solely of 
excepted benefits;

▪ set forth the ICHRA’s enrollment and coverage 
effective dates;

▪ state that participants have the right to opt out 
of ICHRA coverage;
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Integration of ICHRAs With IMC

6)  The Notice Requirement (Cont.)

Notice Content (Cont.)

▪ describe the potential availability of the PTC if the 
employee opts out and the ICHRA is unaffordable.

▪ state that if the ICHRA offer is affordable, the PTC 
will be unavailable to the employee (and 
dependents) even if the employee opts out;

▪ describe how the employee may find assistance 
with determining affordability;
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Integration of ICHRAs With IMC

6)  The Notice Requirement (Cont.)

Notice Content (Cont.)

▪ state that, if the participant is a former employee, 
the offer does not render the participant (or the 
participant's dependents) ineligible for the PTC 
even if the ICHRA is affordable.

▪ state that if the participant (or dependent) is 
enrolled in Medicare, he or she is ineligible for 
the PTC without regard to the offer or acceptance 
of the HRA;
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Integration of ICHRAs With IMC

6)  The Notice Requirement (Cont.)

Notice Content (Cont.)

▪ state that acceptance of the HRA will prevent the 
employee from claiming a PTC for any month the 
ICHRA may be used to reimburse medical care 
expenses of the employee;

▪ state that a PTC may not be claimed for the 
participant's dependents for any month the HRA 
may be used to reimburse medical care expenses 
of the dependents.
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Integration of ICHRAs With IMC

6)  The Notice Requirement (Cont.)

Notice Content (Cont.)

▪ state that the participant must inform any Exchange 

to which the participant applies for an APTC:

✓ of the availability of the HRA; 

✓ the ICHRA amount available for the plan year;

✓ whether the HRA is available to the participant's 

dependents and if so, which ones; 
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Integration of ICHRAs With IMC

6)  The Notice Requirement (Cont.)

Notice Content (Cont.)

✓ the ICHRA coverage effective date; 

✓ the dates on which the plan year begins and 

ends; and

✓ whether the participant is a current employee 

or former employee.
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Integration of ICHRAs With IMC

6)  The Notice Requirement (Cont.)

Notice Content (Cont.)

▪ state that if IMC or Medicare coverage ends, the 
HRA will not reimburse any expenses incurred 
after the coverage ceases;

▪ state that the participant must inform the HRA if 
IMC or Medicare coverage is cancelled or 
terminated and the effective date;

▪ Information regarding IMC special enrollment 
periods.
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Integration of ICHRAs With IMC

6)  The Notice Requirement (Cont.)

Notice Timing and Delivery

▪ 90 days before the first day of each plan year.

✓ For calendar year plans, coordinates with the 
individual market annual open enrollment 
period for calendar year plans.

✓ For fiscal year plans, coordinates with the 
special enrollment period for non-calendar 
year plans.
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Integration of ICHRAs With IMC

6)  The Notice Requirement (Cont.)

Notice Timing and Delivery

▪ No later than the date on which the HRA may first 
take effect, for the following employees:

✓Mid-year enrollees.

✓ Employees of a new employer that is established 
less than 120 days prior to the beginning of the 
first plan year of the HRA, and only with respect 
to the first plan year.
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Integration of ICHRAs With IMC

6)  The Notice Requirement (Cont.)

Method of Delivery

▪ Notice must be provided in a manner reasonably 
calculated to ensure actual receipt of the material 
by plan participants covered by the HRA, and may 
be provided with other materials so long as it 
satisfies applicable content and timing 
requirements.
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Integration of ICHRAs With Medicare

▪ The Departments determined that ICHRA may be 
integrated with Medicare coverage, and therefore, 
be considered compliant with PHS Act sections 2711 
and 2713, because individuals enrolled in Medicare 
Part A and B or Part C have comprehensive coverage, 
generally with no annual dollar limits and with 
coverage of preventive services without cost sharing.

▪ The final integration rules generally apply in the 
same manner to Medicare coverage as they apply to 
IMC.
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Integration of ICHRAs With Medicare

▪ May be integrated with Medicare for some 
individuals in a family and with IMC for others in the 
same family.

▪ Must be offered on the same terms to all employees 
within a class of employees, regardless of Medicare 
eligibility or entitlement, subject to the exceptions 
provided in the final rules under the same terms 
requirement.
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Integration of ICHRAs With Medicare

▪ An ICHRA that is integrated with Medicare may 
reimburse premiums for Medicare Part A, B, C, or D, 
as well as premiums for Medigap policies. 

▪ The ICHRA may also reimburse other medical care 
expenses as defined under Code section 213(d) (with 
an exception addressed in Slide 86 regarding the 
prohibition on taking Medicare entitlement into 
account for those protected by the Medicare 
Secondary Payor rules).
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Integration of ICHRAs With Medicare

▪ Thus, an ICHRA will not be considered to provide 
unequal benefits to participants who are eligible for 
Medicare because those participants will be able to 
receive the same benefits under the HRA regardless 
of whether they are able to purchase IMC.
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Integration of ICHRAs With Medicare

▪ To ensure that an ICHRA that is subject to the MSP 
provisions does not violate those rules, an ICHRA 
may not, under its terms, limit reimbursement only 
to expenses not covered by Medicare, as HHS has 
determined this could amount to a GHP taking into 
account entitlement to Medicare in violation of the 
MSP provisions.
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Integration of ICHRAs With Medicare

▪ However, an ICHRA may limit reimbursement to only 
premiums or non-premium medical care expenses 
(such as cost sharing), or may decide which 
particular medical care expenses will be 
reimbursable and which will not be reimbursable 
under the terms of the HRA.
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Excepted Benefit HRAs

▪ For an employer that does not want to offer an HRA 
integrated with IMC, non-HRA group coverage, 
Medicare, or TRICARE (a “standalone” HRA).

▪ Excepted benefit HRAs may reimburse medical care 
expenses, such as cost sharing for IMC or GHP 
coverage that would not otherwise qualify as 
excepted benefits, if the conditions of the final rules 
are satisfied.
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Excepted Benefit HRAs

▪ An EBHRA must meet the following requirements:

✓Other GHP coverage (other than an account-based 
group health plan or coverage consisting solely of 
excepted benefits) must be made available by the 
same plan sponsor for the plan year to the 
participants offered the EBHRA.

✓Only individuals eligible to participate in the 
traditional GHP would be eligible to participate in 
the EBHRA.
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Excepted Benefit HRAs

▪ Amounts newly made available for a plan year in an 
EBHRA may not exceed $1,800, indexed for inflation 
for plan years beginning after December 31, 2020.

✓ The adjusted limit for plan years beginning in a 
particular calendar year is published early in the 
fall of the prior calendar year.

✓ Carryover amounts are disregarded for purposes 
of determining whether the $1,800 limit is 
exceeded.
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Excepted Benefit HRAs

▪ If the plan sponsor provides more than one HRA to a 
participant for the same time period, the amounts 
must be aggregated to determine whether the 
$1,800 limit has been exceeded.

✓ The aggregation rules do not take into account 
amounts that reimburse only excepted benefits 
(including premiums for individual health 
insurance coverage that consists solely of 
excepted benefits).
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Excepted Benefit HRAs

▪ An EBHRA is not permitted to reimburse IMC 
premiums or GHP premiums but may reimburse cost 
sharing amounts associated with the coverage.

▪ A plan sponsor generally may, but need not, allow 
reimbursement of STLDI premiums or cost sharing.

▪ An EBHRA must be made available under the same 
terms to all similarly situated individuals, regardless 
of any health factor.  
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Excepted Benefit HRAs

▪ Subject to an anti-abuse provision for discrimination 
directed at individuals, groups of participants may be 
treated as distinct groups if the distinction is based 
on a bona fide employment-based classification 
consistent with the employer's usual business 
practice under existing HIPAA nondiscrimination 
rules.
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ERISA Status of ICHRAs

▪ The HRA is an “employee welfare benefit plan” and 
“group health plan”.

▪ IMC is not health insurance coverage offered in 
connection with a “group health plan”, 
notwithstanding employer contributions for ICHRA 
coverage from the HRA (or 125 plan) provided
certain “safe harbor” criteria are met.
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ERISA Status of ICHRAs

1)  Safe Harbor Criteria

▪ The purchase of IMC is completely voluntary for 
employees.

▪ The plan sponsor does not select or endorse any 
particular issuer or insurance coverage.

▪ Reimbursement for non-group health insurance 
premiums is limited solely to IMC.

▪ The plan sponsor receives no consideration in the 
form of cash or otherwise in connection with the 
employee's selection or renewal of any IMC.
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ERISA Status of ICHRAs

1)  Safe Harbor Criteria (Cont.)

▪ Each plan participant is notified annually that the 
individual health insurance coverage is not 
subject to ERISA.  The notice must satisfy the 
requirements set forth in the final integration 
rules at 29 CFR 2590.702-2(c)(6).  For a QSEHRA 
or an HRA that is not subject to 29 CFR 2590.702-
2(c)(6), the model language may be used to 
satisfy the condition.
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ERISA Status of ICHRAs

1)   Safe Harbor Criteria (Cont.)

▪ The safe harbor is not intended to address 
excepted benefit policies sold in the individual 
market (e.g., accident and health, critical illness, 
standalone dental and vision insurance).

▪ The ERISA status of these arrangements is 
governed by a different set of standards that 
apply in many cases to include the critical illness 
policy as an ERISA benefit.
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ERISA Status of ICHRAs

2)  Actions Not Constituting “Endorsement”

According to the Preamble, the following actions do 
not constitute “endorsement” of a particular health 
insurance issuer or coverage:

▪ Offering general contact information regarding 
availability of health insurance in a state (e.g., 
information regarding HealthCare.gov or contact 
information for a state insurance commissioner's 
office).
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ERISA Status of ICHRAs

2)  Actions Not Constituting “Endorsement” (Cont.)

▪ Providing general health insurance educational 
information (such as the uniform glossary of health 
coverage and medical terms available at: 
https://www.dol.gov/sites/default/files/ebsa/laws-and-
regulations/laws/affordable-care-act/for-employers-and-advisers/sbc-
uniform-glossary-of-coverage-and-medical-terms-final.pdf).

▪ Assistance in shopping for individual health insurance 
coverage if that assistance is unbiased, neutral, 
uniformly available, and does not steer participants 
and beneficiaries towards a particular health 
insurance issuer or coverage.
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ERISA Status of ICHRAs

2)   Actions Not Constituting “Endorsement”

Preamble Example

An HRA plan sponsor could accommodate requests 
from insurance brokers to speak with employees or 
distribute informational materials at their worksite, 
so long as such accommodations are granted on an 
equal basis and also without any preference for 
brokers that represent a particular firm or have a 
relationship with a certain health insurance issuer.
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ERISA Status of ICHRAs

2)   Actions Not Constituting “Endorsement”

▪ Coverage through a private exchange is not 
endorsement if it satisfies the conditions (i.e., 
operates in a neutral and unbiased fashion).  
However, if the private exchange limits 
employees' choice of issuer, or promotes certain 
issuers or coverage options over others, the 
exchange would constitute endorsement and 
thus would not satisfy the safe harbor 
conditions for exemption from ERISA. 
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ERISA Status of ICHRAs

2)   Actions Not Constituting “Endorsement”

Preamble Example

An employer maintains (or contracts with) a tool or 
web-based platform that displays information about 
all coverage options in a state, facilitates enrollment, 
and presents all available coverage options in a way 
that is entirely neutral (no recommendations or 
“starred” listings).  The private exchange platform 
allows participants to search for an HDHP or plans 
that contained specific providers in their network.
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ERISA Status of ICHRAs

2)   Actions Constituting “Endorsement”

▪ Payment practices that limit the ability to select 
certain coverage options, or that favor certain 
issuers or coverage options.

Example

An employer fails to satisfy the no-endorsement 
requirement if the employer permits direct payment to 
fewer than all health insurers, or places additional burdens 
on HRA participants if they choose health insurance 
coverage offered by one or more health insurance issuers 
over another.
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ERISA Status of ICHRAs

3)   No Cash or Other Consideration

▪ The regulation is not intended to change any 
ERISA requirements governing the circumstances 
under which ERISA plans, including HRAs, may 
reimburse plan sponsors for expenses associated 
with administration of a plan.

▪ Receipt of compensation from third parties to 
cover the cost of operating the HRA would be 
prohibited.
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ICHRA Affordability and MV Safe Harbors

1)  The “A Penalty” (IRC 4980(a))

▪ Can be assessed if an ALE Member fails to offer 
MEC to at least 95% of its FTEs.

▪ ICHRAs qualify as MEC.

2) The “B Penalty” (IRC 4980(b))

▪ Can be assessed if an ALE Member does not offer 
MEC to some employees, or offers unaffordable 
MEC or MEC that fails to provide MV. 
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ICHRA Affordability and MV Safe Harbors

2) The “B Penalty” (cont.)

▪ Under the proposed safe harbor, an ICHRA that is 
affordable is treated as MV coverage.

3) Affordability of ICHRA Coverage

▪ Coverage is affordable for a month if the 
employee’s “required contribution” for the lowest 
cost self-only silver plan does not exceed 9.78% 
(2020) of the employee’s monthly earnings.
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ICHRA Affordability and MV Safe Harbors

3)  Affordability of HRA Coverage (cont.)

▪ General Affordability Safe Harbors. ALE Members 
may use the W-2, rate of pay, or federal poverty 
line safe harbors.

▪ Required Contribution. An employee’s required 
contribution is the difference between the 
maximum monthly HRA benefit and the monthly 
premium for the lowest cost silver plan available 
to the employee where the employee resides or 
works. 
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ICHRA Affordability and MV Safe Harbors

4)  How to Identify The Lowest Cost Silver Plan

▪ The silver plan with the lowest monthly premium 
available in the area that includes the employee’s 
residence or, under a safe harbor, the employee’s 
primary site of employment.

▪ If premiums in the location are age-rated, the 
benchmark is the lowest cost plan available to the 
employee based on the employee’s age as of the 
first day of the plan year or, for mid-year entrants, 
the coverage effective date for that employee.
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ICHRA Affordability and MV Safe Harbors

4)  How to Identify The Lowest Cost Silver Plan (cont.)

▪ ALE Members may determine the cost of 
coverage based on the “look-back” safe harbor.

▪ Under the look-back month safe harbor, use:

✓ For Calendar Year Plans.  The monthly 
premium for January of the prior calendar 
year.

✓ For Fiscal Year Plans. The monthly premium 
for January of the current calendar year.
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ICHRA Affordability and MV Safe Harbors

4)  How to Identify The Lowest Cost Silver Plan (cont.)

▪ The ALE Member may use the lowest cost 
monthly premium for all months of the plan year 
unless the employee’s location changes.

▪ If the employee’s location changes, the ALE 
Member must use the lowest cost plan for the 
employee’s new location but may continue to use 
the look back month safe harbor.
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ICHRA Affordability and MV Safe Harbors

4)  How to Identify The Lowest Cost Silver Plan (cont.)

▪ Tobacco Use. If there is a plan that has one rate for 
tobacco users and one rate for non-tobacco users, 
the rate for non-tobacco users applies.

▪ Other Wellness Incentives. If a wellness program 
incentive does not relate exclusively to tobacco 
use, ignore any premium discount or rebate.
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ICHRA Affordability and MV Safe Harbors

5)  Setting the HRA Contribution

▪ Coverage is affordable if the difference between 
the monthly HRA amount and the lowest cost 
silver plan does not exceed 9.78% (2020) of the 
employee’s monthly earnings.

▪ As noted, the cost of IMC coverage is the monthly 
premium for the lowest cost coverage in the 
employee’s applicable location.

▪ Affordability is determined on an employee-by-
employee basis; no safe harbor.

112



ICHRA Affordability and MV Safe Harbors

5)  Setting the HRA Contribution (cont.)

▪ Consider using the monthly premium for the 
most expensive silver coverage in any part of the 
rating area in which at least one employee has a 
residence or primary worksite.

Example

The monthly premium for the lowest cost plan is 
$600.  To ensure affordability under the federal 
poverty line safe harbor ($102 for 2020), the 
monthly HRA contribution could be set at $498.
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ICHRA Affordability and MV Safe Harbors

5)  Setting the HRA Contribution (cont.)

▪ In determining affordability, only amounts that 
are newly made available are considered.

✓ Carryovers and transferred HRA balances are 
disregarded.

✓ The maximum reimbursement amount must 
be determinable within a reasonable period of 
time before the beginning of the plan year.
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ICHRA Affordability and MV Safe Harbors

5)  Rules of General Application

▪ An ALE Member may choose to apply the safe 
harbors for any class of employees provided it 
does so on a uniform and consistent basis for all 
employees in the class of employees.

▪ Each of the safe harbors may be used in 
combination with the other safe harbors subject 
to the conditions of the safe harbors.
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ICHRA Affordability and MV Safe Harbors

5)  Rules of General Application (cont.)

▪ An ALE Member may rely on information provided 
by an Exchange in determining whether the offer of 
an ICHRA is affordable. 

▪ CMS has a tool that employers can use to identify 
the lowest-cost silver plan for different age groups 
in states that use the federal Healthcare.gov 
platform.
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ICHRA Affordability and MV Safe Harbors

6)  Primary Site of Employment

▪ The location at which the ALE Member reasonably 
expects the employee to perform services on the 
first day of the plan year (or the first day the 
coverage may take effect, for mid-year entrants). 

▪ If an employee regularly performs services from 
home or another location, the location to which 
the employee would report (an “assigned” office).
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ICHRA Affordability and MV Safe Harbors

6)  Primary Site of Employment (cont.)

▪ No Assigned Office. In the case of an employee 
who does not have an assigned office, the 
employee's residence is the primary site of 
employment.

▪ Location Changes.  If expected to be permanent 
or indefinite, the location is treated as changing 
no later than the first day of the second calendar 
month after commencement of services at the 
new location
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ICHRA Affordability and MV Safe Harbors

6)  Primary Site of Employment (cont.)

▪ Location Changes (cont.).  Location changes 
before the start of the first plan year are treated 
as changing no later than the first day of the plan 
year or, if later, the first day of the second 
calendar month after the employee has begun 
performing services at the new location.
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IRC 105(h) Nondiscrimination

▪ IRC 105(h) provides that “excess reimbursements” 
paid to an HCI under a self-insured medical plan are 
includible in the gross income of the HCI if either:

✓the plan discriminates in favor of HCIs as to 
eligibility to participate (“Eligibility Test”); or

✓the benefits provided under the plan discriminate 
in favor of HCIs by design (terms of the plan) or in 
operation (“Benefits Test”).

▪ A discriminatory plan does not impact the tax status 
of reimbursements to NHCIs.
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IRC 105(h) Nondiscrimination

▪ HCI Definition.

✓One of the 5 highest paid officers.

✓For corporations, an owner (after IRC 318 
attribution) of more than 10% of the stock of a 
corporation.

✓For partnerships, a more than 10% interest in 
capital or profits (after IRC 318 attribution).

✓Among the highest paid 25% of all employees after 
permitted employee exclusions based on age, 
service, etc.
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IRC 105(h) Nondiscrimination

▪ Premium Only Plans.

✓A plan that reimburses employees solely for 
premiums paid for insured coverage is treated as 
an insured plan and is not subject to 105(h) 
eligibility or benefits testing.

✓The ACA nondiscrimination rules for insured plans 
will likely apply to premium-only plans when (if) 
the IRS ever issues regulations or other guidance.
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IRC 105(h) Nondiscrimination

▪ Eligibility Test.  A plan must “benefit”:

✓At least 70% of all employees; or
✓At least 80% of all eligible employees if at least 70% 

of all employees are eligible.
✓A nondiscriminatory classification of employees.

▪ May exclude employees under 25, PTEs, seasonal 
employees, employees with fewer than 3 years of 
service, union employees, and nonresident aliens with 
no U.S. source income.
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IRC 105(h) Nondiscrimination

▪ Benefits Test.  By its terms:

✓All benefits made available to HCIs must be made 
available to NHCIs on the same terms (e.g., waiting 
periods, reimbursement levels, and types of 
expenses for which reimbursement is permitted)

✓The amount and types of benefits cannot vary 
based on age, years of service, or compensation.

✓If optional benefits are offered, the options must 
be available to all employees on the same terms.
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IRC 105(h) Nondiscrimination

▪ Applying 105(h) to ICHRAs.

✓The maximum benefit may vary within an 
employee class in accordance with the same terms 
requirement (i.e., age, number of dependents, pro-
rated benefits for mid-year entrants, multiple 
ICHRA options, carryover amounts, and transfers 
from other HRAs).

✓The maximum benefit may vary for employees in 
different classes.
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IRC 105(h) Nondiscrimination

▪ Discrimination in Operation

✓The proposed rules provide that satisfying the 
terms of the safe harbors does not automatically 
satisfy the prohibition on nondiscriminatory 
operation. 

✓According to the Preamble, operational 
discrimination may occur if a disproportionate 
number of HCIs qualify for and utilize the maximum 
HRA amount based on age in comparison to the 
number of non-HCIs who do so.
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IRC 105(h) Nondiscrimination

▪ Plan Restructuring to Cure Potential Discrimination?

✓May two or more separate ICHRAs may be 
aggregated?

✓May a single plan document may be utilized for two 
or more separate ICHRAs provided the document 
identifies the plans and their provisions?

✓Each “plan” that results from restructuring must 
pass the “Eligibility Test” taking into account the 
employees eligible for and participating in the 
restructured plan.
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