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Clean Water Act Jurisdiction 
Following the U.S . Supreme Court's Decision 


in 
Rapanos v . United States & Carabell v. United States 


This memorandum' provides guidance to EPA regions and U.S . Army Corps of 
Engineers ["Corps"] districts implementing the Supreme Court's decision in the 
consolidated cases Rapanos v. United States and Carabell v. United States2 (herein 
referred to simply as "Rapanos") which address the jurisdiction over waters of the United 
States under the Clean Water Act. 3 The chart below summarizes the key points contained 
in this memorandum. This reference tool is not a substitute for the more complete 
discussion of issues and guidance furnished throughout the memorandum. 


Summary of Key Points 


The agencies will assert jurisdiction over the following waters : 
" Traditional navigable waters 
" Wetlands adjacent to traditional navigable waters 
" Non-navigable tributaries of traditional navigable waters that are relatively 


permanent where the tributaries typically flow year-round or have continuous 
flow at least seasonally (e.g ., typically three months) 


" Wetlands that directly abut such tributaries 


The agencies will decide jurisdiction over the following waters based on a fact-specific 
analysis to determine whether they have a significant nexus with a traditional navigable 
water: 


" Non-navigable tributaries that are not relatively permanent 
" Wetlands adjacent to non-navigable tributaries that are not relatively permanent 
" Wetlands adjacent to but that do not directly abut a relatively permanent non-


navigable tributary 


The agencies generally will not assert jurisdiction over the following features : 
" Swales or erosional features (e .g., gullies, small washes characterized by low 


volume, infrequent, or short duration flow) 
" Ditches (including roadside ditches) excavated wholly in and draining only 


uplands and that do not carry a relatively permanent flow of water 


The agencies will apply the significant nexus standard as follows: 
" A significant nexus analysis will assess the flow characteristics and functions of 


the tributary itself and the functions performed by all wetlands adjacent to the 
tributary to determine if they significantly affect the chemical, physical and 
biological integrity of downstream traditional navigable waters 


" Significant nexus includes consideration of hydrologic and ecologic factors 


1 This guidance incorporates revisions to the EPA/Army Memorandum originally issued on June 6, 2007, 
after careful consideration of public comments received and based on the agencies' experience in 
implementing the Rapanos decision . 


126 S . Ct . 2208 (2006) . 
33 U.S.C . § 1251 et sec . 
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Background 


Congress enacted the Clean Water Act ("CWA" or "the Act") "to restore and 
maintain the chemical, physical, and biological integrity of the Nation's waters ."4 One of 
the mechanisms adopted by Congress to achieve that purpose is a prohibition on the 
discharge of any pollutants, including dredged or fill material, into "navigable waters" 
except in compliance with other specified sections of the Act.s In most cases, this means 
compliance with a permit issued pursuant to CWA §402 or §404 . The Act defines the 
term "discharge of a pollutant" as "any addition of any pollutant to navigable waters from 
any point source[,]"6 and provides that "[t]he term ̀ navigable waters' means the waters of 
the United States, including the territorial seas[,] ." 7 


In Rapanos, the Supreme Court addressed where the Federal government can 
apply the Clean Water Act, specifically by determining whether a wetland or tributary is 
a "water of the United States ." The justices issued five separate opinions in Rapanos 
(one plurality opinion, two concurring opinions, and two dissenting opinions), with no 
single opinion commanding a majority of the Court. 


The Rapanos Decision 


Four justices, in a plurality opinion authored by Justice Scalia, rejected the 
argument that the term "waters of the United States" is limited to only those waters that 
are navigable in the traditional sense and their abutting wetlands.g However, the 
plurality concluded that the agencies' regulatory authority should extend only to 
"relatively permanent, standing or continuously flowing bodies of water" connected to 
traditional navigable waters, and to "wetlands with a continuous surface connection to" 
such relatively permanent waters . 9 


Justice Kennedy did not join the plurality's opinion but instead authored an 
opinion concurring in the judgment vacating and remanding the cases to the Sixth Circuit 
Court of Appeals.l° Justice Kennedy agreed with the plurality that the statutory term 
"waters of the United States" extends beyond water bodies that are traditionally 
considered navigable." Justice Kennedy, however, found the plurality's interpretation of 
the scope of the CWA to be "inconsistent with the Act's text, structure, and purpose[,]" 
and he instead presented a different standard for evaluating CWA jurisdiction over 
wetlands and other water bodies.' 2 Justice Kennedy concluded that wetlands are "waters 


33 U.S.C . § 1251(a). 
5 33 U.S.C . § 1311(a), §1362(12)(A) . 


33 U.S.C . § 1362(12)(A) 
' 33 U.S.C . § 1362(7). See also 33 C.F.R . § 328.3(a) and 40 C.F.R. § 230.3(s). 


_Id. at 2220 . 
9 _Id. at 2225-27. 
° Id . at 2236-52 . While Justice Kennedy concurred in the Court's decision to vacate and remand the 
cases to the Sixth Circuit, his basis for remand was limited to the question of "whether the specific 
wetlands at issue possess a significant nexus with navigable waters." 126 S. Ct. at 2252 . In contrast, the 
plurality remanded the cases to determine both "whether the ditches and drains near each wetland are 
`waters,"' and "whether the wetlands in question are ̀ adjacent' to these ̀ waters' in the sense of possessing 
a continuous surface connection . . . ." _Id . at 2235 . 


_Id . at 2241 . 
12 Id . at 2246 . 
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of the United States" "if the wetlands, either alone or in combination with similarly 
situated lands in the region, significantly affect the chemical, physical, and biological 
integrity of other covered waters more readily understood as `navigable .' When, in 
contrast, wetlands' effects on water quality are speculative or insubstantial, they fall 
outside the zone fairly encompassed by the statutory term ̀ navigable waters . ,,13 


Four justices, in a dissenting opinion authored by Justice Stevens, concluded that 
EPA's and the Corps' interpretation of "waters of the United States" was a reasonable 
interpretation of the Clean Water Act. 14 


When there is no majority opinion in a Supreme Court case, controlling legal 
principles may be derived from those principles espoused by five or more justices .ls 
Thus, regulatory jurisdiction under the CWA exists over a water body if either the 
plurality's or Justice Kennedy's standard is satisfied. 16 Since Rapanos, the United States 
has filed pleadings in a number of cases interpreting the decision in this manner. 


The agencies are issuing this memorandum in recognition of the fact that EPA 
regions and Corps districts need guidance to ensure that jurisdictional determinations, 
permitting actions, and other relevant actions are consistent with the decision and 
supported by the administrative record . Therefore, the agencies have evaluated the 
Rapanos opinions to identify those waters that are subject to CWA jurisdiction under the 
reasoning of a majority of the justices . This approach is appropriate for a guidance 
document . The agencies will continue to monitor implementation of the Rapanos decision 
in the field and recognize that further consideration of jurisdictional issues, including 
clarification and definition of key terminology, may be appropriate in the future, either 
through issuance of additional guidance or through rulemaking . 


Id . at 2248 . Chief Justice Roberts wrote a separate concurring opinion explaining his agreement with 
the plurality . See 126 S. Ct. at 2235-36. 
14 Id . at 2252-65. Justice Breyer wrote a separate dissenting opinion explaining his agreement with Justice 
Stevens' dissent. See 126 S. Ct . at 2266 . 
'5 See Marks v. United States , 430 U.S . 188, 193-94 (1977) ; Waters v . Churchill, 511 U.S . 661, 685 (1994) 
(Souter, J., concurring) (analyzing the points of agreement between plurality, concurring, and dissenting 
opinions to identify the legal "test . . . that lower courts should apply," under Marks, as the holding of the 
Court) ; c£ League of United Latin American Citizens v. Perry, 126 S. Ct. 2594, 2607 (2006) (analyzing 
concurring and dissenting opinions in a prior case to identify a legal conclusion of a majority of the Court) ; 
Alexander v. Sandoval , 532 U.S . 275, 281-282 (2001) (same) . 
16 126 S. Ct . at 2265 (Stevens, J., dissenting) ("Given that all four justices who have joined this opinion 
would uphold the Corps' jurisdiction in both of these cases - and in all other cases in which either the 
plurality's or Justice Kennedy's test is satisfied - on remand each of the judgments should be reinstated if 
either of those tests is met.") (emphasis in original). The agencies recognize that the Eleventh Circuit, in 
United States v. McWane, Inc., et al . , 505 F.3d 1208 (11`h Cir. 2007), has concluded that the Kennedy 
standard is the sole method of determining CWA jurisdiction in that Circuit. The Supreme Court denied 
the government's petition for a writ of certiorari on December 1, 2008 . 
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Avencv Guidance 17 


To ensure that jurisdictional determinations, administrative enforcement actions, 
and other relevant agency actions are consistent with the Rat~anos decision, the agencies 
in this guidance address which waters are subject to CWA § 404 jurisdiction .lg 
Specifically, this guidance identifies those waters over which the agencies will assert 
jurisdiction categorically and on a case-by-case basis, based on the reasoning of the 
Ra anos opinions.19 EPA and the Corps will continually assess and review the 
application of this guidance to ensure nationwide consistency, reliability, and 
predictability in our administration of the statute. 


1. Traditional Navigable Waters (i.e., "(a)(1) Waters") and Their Adjacent Wetlands 


Key Points 


The agencies will assert jurisdiction over traditional navigable waters, which 
includes all the waters described in 33 C.F.R. § 328.3(a)(1), and 40 C.F.R . § 230.3 
(s)(1) . 
The agencies will assert jurisdiction over wetlands adjacent to traditional 
navigable waters, including over adjacent wetlands that do not have a continuous 
surface connection to traditional navigable waters . 


EPA and the Corps will continue to assert jurisdiction over "[a]ll waters which are 
currently used, or were used in the past, or may be susceptible to use in interstate or 


" The CWA provisions and regulations described in this document contain legally binding requirements . 
This guidance does not substitute for those provisions or regulations, nor is it a regulation itself It does not 
impose legally binding requirements on EPA, the Corps, or the regulated community, and may not apply to 
a particular situation depending on the circumstances . Any decisions regarding a particular water will be 
based on the applicable statutes, regulations, and case law. Therefore, interested persons are free to raise 
questions about the appropriateness of the application of this guidance to a particular situation, and EPA 
and/or the Corps will consider whether or not the recommendations or interpretations of this guidance are 
appropriate in that situation based on the statutes, regulations, and case law. 
18 This guidance focuses only on those provisions of the agencies' regulations at issue in 
Rapanos -- 33 C.F.R. §§ 328.3(a)(1), (a)(5), and (a)(7) ; 40 C.F.R . §§ 230.3(s)(1), (s)(5), and (s)(7) . This 
guidance does not address or affect other subparts of the agencies' regulations, or response authorities, 
relevant to the scope of jurisdiction under the CWA. In addition, because this guidance is issued by both 
the Corps and EPA, which jointly administer CWA § 404, it does not discuss other provisions of the CWA, 
including §§ 311 and 402, that differ in certain respects from § 404 but share the definition of "waters of 
the United States ." Indeed, the plurality opinion in Rapanos noted that ". . . there is no reason to suppose 
that our construction today significantly affects the enforcement of § 1342 . . . The Act does not forbid the 
`addition of any pollutant directly to navigable waters from any point source,' but rather the ̀ addition of 
any pollutant to navigable waters ."' (emphasis in original) 126 S. Ct . 2208, 2227. EPA is considering 
whether to provide additional guidance on these and other provisions of the CWA that may be affected by 
the Rapanos decision . 
19 In 2001, the Supreme Court held that use of "isolated" non-navigable intrastate waters by migratory 
birds was not by itself a sufficient basis for the exercise of federal regulatory jurisdiction under the CWA. 
See Solid Waste Agency of Northern Cook County (SWANCC) v. U.S . Army Corps of Engineers, 531 
U.S . 159 (2001) . This guidance does not address SWANCC, nor does it affect the Joint Memorandum 
regarding that decision issued by the General Counsels of EPA and the Department of the Army on January 
10, 2003 . See 68 Fed. Reg. 1991, 1995 (Jan . 15, 2003) . 
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foreign commerce, including all waters which are subject to the ebb and flow of the 
tide .,,20 These waters are referred to in this guidance as traditional navigable waters . 


The agencies will also continue to assert jurisdiction over wetlands "adjacent" to 
traditional navigable waters as defined in the agencies' regulations . Under EPA and 
Corps regulations and as used in this guidance, "adjacent" means "bordering, contiguous, 
or neighboring." Finding a continuous surface connection is not required to establish 
adjacency under this definition . The Rapanos decision does not affect the scope of 
jurisdiction over wetlands that are adjacent to traditional navigable waters because at 
least five justices agreed that such wetlands are "waters of the United States .,,21 


The regulations define "adjacent" as follows: "The term adjacent means 
bordering, contiguous, or neighboring. Wetlands separated from other waters of the 
United States by man-made dikes or barriers, natural river berms, beach dunes and the 
like are `adjacent wetlands . ,,22 Under this definition, the agencies consider wetlands 
adjacent if one of following three criteria is satisfied. First, there is an unbroken surface 
or shallow sub-surface connection to jurisdictional waters . This hydrologic connection 
maybe intermittent . Second, they are physically separated from jurisdictional waters by 
man-made dikes or barriers, natural river berms, beach dunes, and the like . Or third, their 
proximity to a jurisdictional water is reasonably close, supporting the science-based 


2° 33 C.F .R . § 328.3(a)(1) ; 40 C.F.R . § 230 .3(s)(1) . The "(a)(1)" waters include all of the "navigable 
waters of the United States," defined in 33 C.F .R . Part 329 and by numerous decisions of the federal 
courts, plus all other waters that are navigable-in-fact (e .g ., the Great Salt Lake, UT and Lake Minnetonka 
MN). For purposes of CWA jurisdiction and this guidance, waters will be considered traditional navigable 
waters if: 


" They are subject to Section 9 or 10 of the Rivers and Harbors Act, or 
" A federal court has determined that the water body is navigable-in-fact under federal law, or 
" They are waters currently being used for commercial navigation, including commercial water-


borne recreation (e .g ., boat rentals, guided fishing trips, water ski tournaments, etc.), or 
" They have historically been used for commercial navigation, including commercial water-borne 


recreation ; or 
" They are susceptible to being used in the future for commercial navigation, including commercial 


water-borne recreation. Susceptibility for future use may be determined by examining a number 
of factors, including the physical characteristics and capacity of the water (e .g ., size, depth, and 
flow velocity, etc.) to be used in commercial navigation, including commercial recreational 
navigation, and the likelihood of future commercial navigation or commercial water-borne 
recreation. Evidence of future commercial navigation use, including commercial water-borne 
recreation (e .g ., development plans, plans for water dependent events, etc.), must be clearly 
documented . Susceptibility to future commercial navigation, including commercial water-borne 
recreation, will not be supported when the evidence is insubstantial or speculative . Use of average 
flow statistics may not accurately represent streams with "flashy" flow characteristics. In such 
circumstances, daily gage data is more representative of flow characteristics . 


Id . at 2248 (Justice Kennedy, concurring) ("As applied to wetlands adjacent to navigable-in-fact waters, 
the Corps' conclusive standard for jurisdiction rests upon a reasonable inference of ecologic 
interconnection, and the assertion of jurisdiction for those wetlands is sustainable under the Act by showing 
adjacency alone."). 
Zz 33 C.F.R. § 328.3(c). 
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inference that such wetlands have an ecological interconnection with jurisdictional 
waters . 23 Because of the scientific basis for this inference, determining whether a 
wetland is reasonably close to a jurisdictional water does not generally require a case-
specific demonstration of an ecologic interconnection. In the case of a jurisdictional 
water and a reasonably close wetland, such implied ecological interconnectivity is neither 
speculative nor insubstantial. For example, species, such as amphibians or anadramous 
and catadramous fish, move between such waters for spawning and their life stage 
requirements . Migratory species, however, shall not be used to support an ecologic 
interconnection. In assessing whether a wetland is reasonably close to a jurisdictional 
water, the proximity of the wetland (including all parts of a single wetland that has been 
divided by road crossings, ditches, berms, etc.) in question will be evaluated and shall not 
be evaluated together with other wetlands in the area . 


2. Relatively Permanent Non-navigable Tributaries of Traditional Navigable Waters 
and Wetlands with a Continuous Surface Connection with Such Tributaries 


Key Points 


The agencies will assert jurisdiction over non-navigable tributaries of traditional 
navigable waters that are relatively permanent where the tributaries typically 
flow year-round or have continuous flow at least seasonally (e .g., typically three 
months). 
The agencies will assert jurisdiction over those adjacent wetlands that have a 
continuous surface connection to such tributaries (e .g ., they are not separated by 
uplands, a berm, dike, or similar feature.) 


A non-navigable tributary 24of a traditional navigable water is a non-navigable 
water body whose waters flow into a traditional navigable water either directly or 
indirectly by means of other tributaries. Both the plurality opinion and the dissent would 
uphold CWA jurisdiction over non-navigable tributaries that are "relatively permanent" -
waters that typically (e.g ., except due to drought) flow year-round or waters that have a 


23 See e .g ., United States v. Riverside Bayview Homes. Inc . , 474 U.S . 121, 134 (1985) (" . . .the Corps' 
ecological judgment about the relationship between waters and their adjacent wetlands provides an 
adequate basis for a legal judgment that adjacent wetlands may be defined as waters under the Act.") . 24 A tributary includes natural, man-altered, or man-made water bodies that carry flow directly or indirectly 
into a traditional navigable water. Furthermore, a tributary, for the purposes of this guidance, is the entire 
reach of the stream that is of the same order (i .e ., from the point of confluence, where two lower order 
streams meet to form the tributary, downstream to the point such tributary enters a higher order stream) . 
The flow characteristics of a particular tributary generally will be evaluated at the farthest downstream limit 
of such tributary (i .e., the point the tributary enters a higher order stream). However, for purposes of 
determining whether the tributary is relatively permanent, where data indicates the flow regime at the 
downstream limit is not representative of the entire tributary (as described above ) (e .g ., where data 
indicates the tributary is relatively permanent at its downstream limit but not for the majority of its length, 
or vice versa), the flow regime that best characterizes the entire tributary should be used . A primary factor 
in making this determination is the relative lengths of segments with differing flow regimes. It is 
reasonable for the agencies to treat the entire tributary in light of the Supreme Court's observation that the 
phrase "navigable waters" generally refers to "rivers, streams, and other hydrographic features ." 126 S. Ct . 
at 2222 (Justice Scalia, quoting Riverside Bayview, 474 U.S . at 131) . The entire reach of a stream is a 
reasonably identifiable hydrographic feature. The agencies will also use this characterization of tributary 
when applying the significant nexus standard under Section 3 of this guidance . 
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continuous flow at least seasonally (e.g ., typically three months).25 Justice Scalia 
emphasizes that relatively permanent waters do not include tributaries "whose flow is `coming and going at intervals . . . broken, fitful . "'Z6 Therefore, "relatively permanent" 
waters do not include ephemeral tributaries which flow only in response to precipitation 
and intermittent streams which do not typically flow year-round or have continuous flow 
at least seasonally. However, CWA jurisdiction over these waters will be evaluated under 
the significant nexus standard described below. The agencies will assert jurisdiction over 
relatively permanent non-navigable tributaries of traditional navigable waters without a 
legal obligation to make a significant nexus finding. 


In addition, the agencies will assert jurisdiction over those adjacent wetlands that have a 
continuous surface connection with a relatively permanent, non-navigable tributary, 
without the legal obligation to make a significant nexus finding. As explained above, the 
plurality opinion and the dissent agree that such wetlands are jurisdictional." The 
plurality opinion indicates that "continuous surface connection" is a "physical connection 
requirement. ,28 Therefore, a continuous surface connection exists between a wetland 
and a relatively permanent tributary where the wetland directly abuts the tributary (e.g ., 
they are not separated by uplands, a berm, dike, or similar feature).29 


25 See 126 S . Ct. at 2221 n. 5 (Justice Scalia, plurality opinion) (explaining that "relatively permanent" 
does not necessarily exclude waters "that might dry up in extraordinary circumstances such as drought" or 
"seasonal rivers, which contain continuous flow during some months of the year but no flow during dry 
months"). 
zb Id . (internal citations omitted) 
27 Id . at 2226-27 (Justice Scalia, plurality opinion) . 21 Id . at 2232 n.13 (referring to "our physical-connection requirement" and later stating that Riverside 
Bay view does not reject "the physical-connection requirement") and 2234 ("Wetlands are `waters of the 
United States' if they bear the ̀ significant nexus' of physical connection, which makes them as a practical 
matter indistinguishable from waters of the United States .") (emphasis in original) . See also 126 S. Ct. at 
2230 ("adjacent" means "physically abutting") and 2229 (citing to Riverside Bay view as "confirm[ing] that 
the scope of ambiguity of ̀ the waters of the United States' is determined by a wetland's physical 
connection to covered waters . . .") (emphasis in original). A continuous surface connection does not require 
surface water to be continuously present between the wetland and the tributary. 33 C.F.R . § 328 .3(b) and 
40 C.F.R . § 232 .2 (defining wetlands as "those areas that are inundated or saturated by surface or ground 
water at a frequency and duration sufficient to support . . . a prevalence of vegetation typically adapted for 
life in saturated soil conditions") . 
29 While all wetlands that meet the agencies' definitions are considered adjacent wetlands, only those 
adjacent wetlands that have a continuous surface connection because they directly abut the tributary (e .g ., 
they are not separated by uplands, a berm, dike, or similar feature) are considered jurisdictional under the 
plurality standard . 
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3. Certain Adjacent Wetlands and Non-navigable Tributaries That Are Not Relatively 
Permanent 


Key Points 


. 


. 


The agencies will assert jurisdiction over non-navigable, not relatively permanent 
tributaries and their adjacent wetlands where such tributaries and wetlands have 
a significant nexus to a traditional navigable water. 
A significant nexus analysis will assess the flow characteristics and functions of 
the tributary itself and the functions performed by any wetlands adjacent to the 
tributary to determine if they significantly affect the chemical, physical and 
biological integrity of downstream traditional navigable waters. 
"Similarly situated" wetlands include all wetlands adjacent to the same tributary. 
Significant nexus includes consideration of hydrologic factors including the 
following: 


- volume, duration, and frequency of flow, including consideration of 
certain physical characteristics of the tributary 


- proximity to the traditional navigable water 
- size of the watershed 
- average annual rainfall 
- average annual winter snow pack 


Significant nexus also includes consideration of ecologic factors including the 
following : 


- potential of tributaries to carry pollutants and flood waters to traditional 
navigable waters 


- provision of aquatic habitat that supports a traditional navigable water 
- potential of wetlands to trap and filter pollutants or store flood waters 
- maintenance of water quality in traditional navigable waters 


The following geographic features generally are not jurisdictional waters : 
- swales or erosional features (e.g . gullies, small washes characterized by 


low volume, infrequent, or short duration flow) 
- ditches (including roadside ditches) excavated wholly in and draining 


only uplands and that do not carry a relatively permanent flow of water 


The agencies will assert jurisdiction over the following types of waters when they 
have a significant nexus with a traditional navigable water: (1) non-navigable tributaries 
that are not relatively permanent, 30 (2) wetlands adjacent to non-navigable tributaries that 
are not relatively permanent, and (3) wetlands adjacent to, but not directly abutting, a 
relatively permanent tributary (e . a., separated from it by uplands, a berm, dike or similar 
feature) .3' As described below, the agencies will assess the flow characteristics and 
functions of the tributary itself, together with the functions performed by any wetlands 
adjacent to that tributary, to determine whether collectively they have a significant nexus 
with traditional navigable waters . 


3° For simplicity, the term "tributary" when used alone in this section refers to non-navigable tributaries 
that are not relatively permanent. 


As described in Section 2 of this guidance, the agencies will assert jurisdiction, without the need for a 
significant nexus finding, over all wetlands that are both adjacent and have a continuous surface connection 
to relatively permanent tributaries . See pp . 6-7, supra. 
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The agencies' assertion of jurisdiction over non-navigable tributaries and adjacent 
wetlands that have a significant nexus to traditional navigable waters is supported by five 
justices . Justice Kennedy applied the significant nexus standard to the wetlands at issue 
in Rapanos and Carabell : "[W]etlands possess the requisite nexus, and thus come within 
the statutory phrase `navigable waters,' if the wetlands, either alone or in combination 
with similarly situated lands in the region, significantly affect the chemical, physical, and 
biological integrity of other covered waters more readily understood as `navigable. "'32 
While Justice Kennedy's opinion discusses the significant nexus standard primarily in the 
context of wetlands adjacent to non-navigable tributaries,33 his opinion also addresses 
Clean Water Act jurisdiction over tributaries themselves . Justice Kennedy states that, 
based on the Supreme Court's decisions in Riverside Ba v~iew and SWANCC , "the 
connection between a non-navigable water or wetland may be so close, or potentially so 
close, that the Corps may deem the water or wetland a ̀ navigable water' under the Act. 
. . . Absent a significant nexus, jurisdiction under the Act is lacking. ,34 Thus, Justice 
Kennedy would limit jurisdiction to those waters that have a significant nexus with 
traditional navigable waters, although his opinion focuses on the specific factors and 
functions the agencies should consider in evaluating significant nexus for adjacent 
wetlands, rather than for tributaries. 


In considering how to apply the significant nexus standard, the agencies have 
focused on the integral relationship between the ecological characteristics of tributaries 
and those of their adjacent wetlands, which determines in part their contribution to 
restoring and maintaining the chemical, physical and biological integrity of the Nation's 
traditional navigable waters . The ecological relationship between tributaries and their 
adjacent wetlands is well documented in the scientific literature and reflects their physical 
proximity as well as shared hydrological and biological characteristics . The flow 
parameters and ecological functions that Justice Kennedy describes as most relevant to an 
evaluation of significant nexus result from the ecological inter-relationship between 
tributaries and their adjacent wetlands . For example, the duration, frequency, and volume 
of flow in a tributary, and subsequently the flow in downstream navigable waters, is 
directly affected by the presence of adjacent wetlands that hold floodwaters, intercept 
sheet flow from uplands, and then release waters to tributaries in a more even and 
constant manner. Wetlands may also help to maintain more consistent water temperature 
in tributaries, which is important for some aquatic species. Adjacent wetlands trap and 
hold pollutants that may otherwise reach tributaries (and downstream navigable waters) 
including sediments, chemicals, and other pollutants . Tributaries and their adjacent 
wetlands provide habitat (e.g., feeding, nesting, spawning, or rearing young) for many 
aquatic species that also live in traditional navigable waters . 


32 Id . at 2248 . When applying the significant nexus standard to tributaries and wetlands, it is important to 
apply it within the limits of jurisdiction articulated in SWANCC. Justice Kennedy cites SWANCC with 
approval and asserts that the significant nexus standard, rather than being articulated for the first time in 
Ra anos, was established in SWANCC. 126 S . Ct . at 2246 (describing SWANCC as "interpreting the Act 
to require a significant nexus with navigable waters") . It is clear, therefore, that Justice Kennedy did not 
intend for the significant nexus standard to be applied in a manner that would result in assertion of 
jurisdiction over waters that he and the other justices determined were not jurisdictional in SWANCC. 
Nothing in this guidance should be interpreted as providing authority to assert jurisdiction over waters 
deemed non jurisdictional by SWANCC. 
33 126 S. Ct . at 2247-50 . 
34 Id . at 2241 (emphasis added) . 
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When performing a significant nexus analysis,35 the first step is to determine if the tributary has any adjacent wetlands . Where a tributary has no adjacent wetlands, the agencies will consider the flow characteristics and functions of only the tributary itself in determining whether such tributary has a significant effect on the chemical, physical and 
biological integrity of downstream traditional navigable waters . A tributary, as 
characterized in Section 2 above, is the entire reach of the stream that is of the same order 
(i.e ., from the point of confluence, where two lower order streams meet to form the 
tributary, downstream to the point such tributary enters a higher order stream). For 
purposes of demonstrating a connection to traditional navigable waters, it is appropriate 
and reasonable to assess the flow characteristics of the tributary at the point at which 
water is in fact being contributed to a higher order tributary or to a traditional navigable 
water. If the tributary has adjacent wetlands, the significant nexus evaluation needs to 
recognize the ecological relationship between tributaries and their adjacent wetlands, and 
their closely linked role in protecting the chemical, physical, and biological integrity of 
downstream traditional navigable waters . 


Therefore, the agencies will consider the flow and functions of the tributary 
together with the functions performed by all the wetlands adjacent to that tributary in 
evaluating whether a significant nexus is present. Similarly, where evaluating significant 
nexus for an adjacent wetland, the agencies will consider the flow characteristics and 
functions performed by the tributary to which the wetland is adjacent along with the 
functions performed by the wetland and all other wetlands adjacent to that tributary. This 
approach reflects the agencies' interpretation of Justice Kennedy's term "similarly 
situated" to include all wetlands adjacent to the same tributary . Where it is determined 
that a tributary and its adjacent wetlands collectively have a significant nexus with 
traditional navigable waters, the tributary and all of its adjacent wetlands are 
jurisdictional . Application of the significant nexus standard in this way is reasonable 
because of its strong scientific foundation - that is, the integral ecological relationship 
between a tributary and its adjacent wetlands . Interpreting the phrase "similarly situated" 
to include all wetlands adjacent to the same tributary is reasonable because such wetlands 
are physically located in a like manner (i.e ., lying adjacent to the same tributary) . 


Principal considerations when evaluating significant nexus include the volume, 
duration, and frequency of the flow of water in the tributary and the proximity of the 
tributary to a traditional navigable water. In addition to any available hydrologic 
information (e.g ., gauge data, flood predictions, historic records of water flow, statistical 
data, personal observations/records, etc.), the agencies may reasonably consider certain 
physical characteristics of the tributary to characterize its flow, and thus help to inform 
the determination of whether or not a significant nexus is present between the tributary 
and downstream traditional navigable waters . Physical indicators of flow may include 
the presence and characteristics of a reliable ordinary high water mark (OHWM) with a 
channel defined by bed and banks . 36 Other physical indicators of flow may include 
3s In discussing the significant nexus standard, Justice Kennedy stated : "The required nexus must be 
assessed in terms of the statute's goals and purposes . Congress enacted the [CWA] to `restore and maintain 
the chemical, physical, and biological integrity of the Nation's waters' . . ." 126 S. Ct . at 2248 . Consistent 
with Justice Kennedy's instruction, EPA and the Corps will apply the significant nexus standard in a 
manner that restores and maintains any of these three attributes of traditional navigable waters . 36 See 33 C.F.R . § 328.3(e). The OHWM also serves to define the lateral limit of jurisdiction in a non-
navigable tributary where there are no adjacent wetlands . See 33 C.F .R . § 328.4(c) . While EPA regions 
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shelving, wracking, water staining, sediment sorting, and scour. 37 Consideration will also 
be given to certain relevant contextual factors that directly influence the hydrology of 
tributaries including the size of the tributary's watershed, average annual rainfall, average 
annual winter snow pack, slope, and channel dimensions. 


In addition, the agencies will consider other relevant factors, including the 
functions performed by the tributary together with the functions performed by any 
adjacent wetlands . One such factor is the extent to which the tributary and adjacent 
wetlands have the capacity to carry pollutants (e.g ., petroleum wastes, toxic wastes, 
sediment) or flood waters to traditional navigable waters, or to reduce the amount of 
pollutants or flood waters that would otherwise enter traditional navigable waters . 38 The 
agencies will also evaluate ecological functions performed by the tributary and any 
adjacent wetlands which affect downstream traditional navigable waters, such as the 
capacity to transfer nutrients and organic carbon vital to support downstream foodwebs 
(e.g ., macroinvertebrates present in headwater streams convert carbon in leaf litter 
making it available to species downstream), habitat services such as providing spawning 
areas for recreationally or commercially important species in downstream waters, and the 
extent to which the tributary and adjacent wetlands perform functions related to 
maintenance of downstream water quality such as sediment trapping . 


After assessing the flow characteristics and functions of the tributary and its 
adjacent wetlands, the agencies will evaluate whether the tributary and its adjacent 
wetlands are likely to have an effect that is more than speculative or insubstantial on the 
chemical, physical, and biological integrity of a traditional navigable water. As the 
distance from the tributary to the navigable water increases, it will become increasingly 
important to document whether the tributary and its adjacent wetlands have a significant 
nexus rather than a speculative or insubstantial nexus with a traditional navigable water. 


Accordingly, Corps districts and EPA regions shall document in the 
administrative record the available information regarding whether a tributary and its 
adjacent wetlands have a significant nexus with a traditional navigable water, including 
the physical indicators of flow in a particular case and available information regarding 
the functions of the tributary and any adjacent wetlands . The agencies will explain their 
basis for concluding whether or not the tributary and its adjacent wetlands, when 
considered together, have a more than speculative or insubstantial effect on the chemical, 
physical, and biological integrity of a traditional navigable water. 


Swales or erosional features (e.g ., gullies, small washes characterized by low 
volume, infrequent, or short duration flow) are generally not waters of the United States 


and Corps districts must exercise judgment to identify the OHWM on a case-by-case basis, the Corps' 
regulations identify the factors to be applied. These regulations have recently been further explained in 
Regulatory Guidance Letter (RGL) 05-05 (Dec . 7, 2005). The agencies will apply the regulations and the 
RGL and take other steps as needed to ensure that the OHWM identification factors are applied 
consistently nationwide . 
37 See Justice Kennedy's discussion of "physical characteristics," 126 S. Ct . at 2248-2249. 
38 See, ,generally, 126 S. Ct . at 2248-53; see also 126 S . Ct . at 2249 ("Just as control over the non-
navigable parts of a river may be essential or desirable in the interests of the navigable portions, so may the 
key to flood control on a navigable stream be found in whole or in part in flood control on its 
tributaries . . . .") (citing to Oklahoma ex rel . Phillips v. Guy F. Atkinson Co . , 313 U.S . 508, 524-25(1941)). 
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because they are not tributaries or they do not have a significant nexus to downstream 
traditional navigable waters . In addition, ditches (including roadside ditches) excavated 
wholly in and draining only uplands and that do not carry a relatively permanent flow of 
water are generally not waters of the United States because they are not tributaries or they 
do not have a significant nexus to downstream traditional navigable waters.39 Even 
when not jurisdictional waters subject to CWA §404, these geographic features (e.g ., 
swales, ditches) may still contribute to a surface hydrologic connection between an 
adjacent wetland and a traditional navigable water. In addition, these geographic features 
may function as point sources (i.e ., "discernible, confined, and discrete conveyances"), 
such that discharges of pollutants to other waters through these features could be subject 
to other CWA regulations (e.g., CWA §§ 311 and 402),40 


Certain ephemeral waters in the arid west are distinguishable from the geographic 
features described above where such ephemeral waters are tributaries and they have a 
significant nexus to downstream traditional navigable waters . For example, in some cases 
these ephemeral tributaries may serve as a transitional area between the upland 
environment and the traditional navigable waters . During and following precipitation 
events, ephemeral tributaries collect and transport water and sometimes sediment from 
the upper reaches of the landscape downstream to the traditional navigable waters . These 
ephemeral tributaries may provide habitat for wildlife and aquatic organisms in 
downstream traditional navigable waters . These biological and physical processes may 
further support nutrient cycling, sediment retention and transport, pollutant trapping and 
filtration, and improvement of water quality, functions that may significantly affect the 
chemical, physical, and biological integrity of downstream traditional navigable waters . 


Documentation 


As described above, the agencies will assert CWA jurisdiction over the following 
waters without the legal obligation to make a significant nexus determination : traditional 
navigable waters and wetlands adjacent thereto, non-navigable tributaries that are 
relatively permanent waters, and wetlands with a continuous surface connection with 
such tributaries. The agencies will also decide CWA jurisdiction over other non-
navigable tributaries and over other wetlands adjacent to non-navigable tributaries based 
on a fact-specific analysis to determine whether they have a significant nexus with 
traditional navigable waters . For purposes of CWA §404 determinations by the Corps, 
the Corps and EPA are developing a revised form to be used by field regulators for 
documenting the assertion or declination of CWA jurisdiction . 


Corps districts and EPA regions will ensure that the information in the record 
adequately supports any jurisdictional determination. The record shall, to the maximum 
extent practicable, explain the rationale for the determination, disclose the data and 
information relied upon, and, if applicable, explain what data or information received 
greater or lesser weight, and what professional judgment or assumptions were used in 
reaching the determination. The Corps districts and EPA regions will also demonstrate 
and document in the record that a particular water either fits within a class identified 
above as not requiring a significant nexus determination, or that the water has a 
39 See 51 Fed. Reg. 41206, 41217 (Nov . 13, 1986). ao 33 U.S.C . § 1362(14) . 
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significant nexus with a traditional navigable water. As a matter of policy, Corps districts and EPA regions will include in the record any available information that documents the 
existence of a significant nexus between a relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even though 
a significant nexus finding is not required as a matter of law. 


All pertinent documentation and analyses for a given jurisdictional determination 
(including the revised form) shall be adequately reflected in the record and clearly 
demonstrate the basis for asserting or declining CWA jurisdiction .41 Maps, aerial 
photography, soil surveys, watershed studies, local development plans, literature 
citations, and references from studies pertinent to the parameters being reviewed are 
examples of information that will assist staff in completing accurate jurisdictional 
determinations . The level of documentation may vary among projects . For example, 
jurisdictional determinations for complex projects may require additional documentation 
by the project manager. 


Benjamin H. Grumbles 
Assistant Administrator for Water 
U.S . Environmental Protection Agency 


John Paul Woodley, Jr. 
Assistant Secretary of the Army 
(Civil Works) 
Department of the Army 


4' For jurisdictional determinations and permitting decisions, such information shall be posted on the 
appropriate Corps website for public and interagency information . 
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APPROVED JURISDICTIONAL DETERMINATION FORM 
U.S. Army Corps of Engineers 


 
This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook. 
 
SECTION I:  BACKGROUND INFORMATION 
A.   REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD):          
 
B.   DISTRICT OFFICE, FILE NAME, AND NUMBER:       
 
C.   PROJECT LOCATION AND BACKGROUND INFORMATION:        


State:        County/parish/borough:        City:       
Center coordinates of site (lat/long in degree decimal format):  Lat.      ° Pick List, Long.      ° Pick List.  
           Universal Transverse Mercator:       
Name of nearest waterbody:       
Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows:       
Name of watershed or Hydrologic Unit Code (HUC):       


 Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request.  
 Check if other sites (e.g., offsite mitigation sites, disposal sites, etc…) are associated with this action and are recorded on a 


different JD form.     
 
D.   REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY): 


 Office (Desk) Determination.  Date:          
 Field Determination.  Date(s):       


 
SECTION II:  SUMMARY OF FINDINGS 
A.  RHA SECTION 10 DETERMINATION OF JURISDICTION. 
 
There Pick List  “navigable waters of the U.S.” within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the 
review area. [Required]    


 Waters subject to the ebb and flow of the tide. 
 Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce.  


Explain:      . 
 
B.  CWA SECTION 404 DETERMINATION OF JURISDICTION.  
 
There Pick List “waters of the U.S.” within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required] 
 
 1. Waters of the U.S. 
  a.   Indicate presence of waters of U.S. in review area (check all that apply): 1 
    TNWs, including territorial seas   
    Wetlands adjacent to TNWs  
    Relatively permanent waters2 (RPWs) that flow directly or indirectly into TNWs  
    Non-RPWs that flow directly or indirectly into TNWs    
    Wetlands directly abutting RPWs that flow directly or indirectly into TNWs 
    Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs 
    Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs    
    Impoundments of jurisdictional waters 
    Isolated (interstate or intrastate) waters, including isolated wetlands 


   
 b. Identify (estimate) size of waters of the U.S. in the review area: 
  Non-wetland waters:      linear feet:      width (ft) and/or       acres.  
  Wetlands:       acres.         
  
  c. Limits (boundaries) of jurisdiction based on: Pick List 
   Elevation of established OHWM (if known):     .  
 
 2.  Non-regulated waters/wetlands (check if applicable):3 
   Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional.  


Explain:      .   


                                                 
1 Boxes checked below shall be supported by completing the appropriate sections in Section III below. 
2 For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least “seasonally” 
(e.g., typically 3 months). 
3 Supporting documentation is presented in Section III.F. 







 


 


 


 


SECTION III:  CWA ANALYSIS 
 
A. TNWs AND WETLANDS ADJACENT TO TNWs 
 
 The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs.  If the aquatic resource is a TNW, complete 


Section III.A.1 and Section III.D.1. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections III.A.1 and 2 
and Section III.D.1.; otherwise, see Section III.B below.  


 
 1. TNW     
  Identify TNW:      .    


 
 Summarize rationale supporting determination:      . 
 


 2. Wetland adjacent to TNW   
  Summarize rationale supporting conclusion that wetland is “adjacent”:      . 


   
 
B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 
 
 This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps 


determine whether or not the standards for jurisdiction established under Rapanos have been met.  
  
 The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are “relatively permanent 


waters” (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3 
months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round 
(perennial) flow, skip to Section III.D.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow, 
skip to Section III.D.4.  


 
 A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and 


EPA regions will include in the record any available information that documents the existence of a significant nexus between a 
relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even 
though a significant nexus finding is not required as a matter of law. 


 
If the waterbody4 is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the 
waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must 
consider the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for 
analytical purposes, the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is 
the tributary, or its adjacent wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section III.B.1 for 
the tributary, Section III.B.2 for any onsite wetlands, and Section III.B.3 for all wetlands adjacent to that tributary, both onsite 
and offsite. The determination whether a significant nexus exists is determined in Section III.C below.  
 


 1. Characteristics of non-TNWs that flow directly or indirectly into TNW 
 


 (i) General Area Conditions: 
  Watershed size:      Pick List 
  Drainage area:        Pick List 
  Average annual rainfall:       inches 
  Average annual snowfall:       inches 
  
 (ii)  Physical Characteristics: 
 (a) Relationship with TNW: 
   Tributary flows directly into TNW.   
   Tributary flows through Pick List tributaries before entering TNW.   
 
  Project waters are  Pick List river miles from TNW.     
  Project waters are  Pick List river miles from RPW.     
  Project waters are  Pick List aerial (straight) miles from TNW.     
  Project waters are  Pick List aerial (straight) miles from RPW.     
  Project waters cross or serve as state boundaries. Explain:      .  
 
 Identify flow route to TNW5:      . 
  Tributary stream order, if known:      . 


                                                 
4 Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid 
West.  
5 Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW. 







 


 


 


 


  
 (b) General Tributary Characteristics (check all that apply): 
  Tributary is:    Natural  
     Artificial (man-made).  Explain:      . 
     Manipulated  (man-altered).  Explain:      . 


 
  Tributary properties with respect to top of bank (estimate): 


  Average width:       feet 
  Average depth:       feet 
  Average side slopes: Pick List.   
 
  Primary tributary substrate composition (check all that apply): 


   Silts   Sands     Concrete   
   Cobbles     Gravel    Muck   
   Bedrock    Vegetation.  Type/% cover:       
   Other. Explain:      . 
  
  Tributary condition/stability [e.g., highly eroding, sloughing banks].  Explain:      . 
  Presence of run/riffle/pool complexes.  Explain:      . 
  Tributary geometry: Pick List  
  Tributary gradient (approximate average slope):       % 
  
 (c) Flow:  
  Tributary provides for: Pick List 
  Estimate average number of flow events in review area/year: Pick List  
 Describe flow regime:      . 
  Other information on duration and volume:      .  
 
  Surface flow is: Pick List.  Characteristics:      . 
  
  Subsurface flow: Pick List.  Explain findings:      .  
   Dye (or other) test performed:      . 
  
  Tributary has (check all that apply): 
  Bed and banks   
   OHWM6 (check all indicators that apply):  


      clear, natural line impressed on the bank  the presence of litter and debris   
     changes in the character of soil   destruction of terrestrial vegetation  
     shelving   the presence of wrack line 
     vegetation matted down, bent, or absent  sediment sorting   
     leaf litter disturbed or washed away  scour  
     sediment deposition    multiple observed or predicted flow events  
     water staining   abrupt change in plant community        
     other (list):       


  Discontinuous OHWM.7  Explain:     .  
 


   If factors other than the OHWM were used to determine lateral extent of CWA jurisdiction (check all that apply): 
     High Tide Line indicated by:      Mean High Water Mark indicated by: 


    oil or scum line along shore objects  survey to available datum; 
    fine shell or debris deposits (foreshore)   physical markings; 
    physical markings/characteristics  vegetation lines/changes in vegetation types.  
    tidal gauges 
    other (list): 


  
  (iii)  Chemical Characteristics: 


Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.).  
Explain:      . 


         Identify specific pollutants, if known:      .  
 


                                                 
6A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows underground, or where 
the OHWM has been removed by development or agricultural practices).  Where there is a break in the OHWM that is unrelated to the waterbody’s flow 
regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above and below the break. 
7Ibid.  







 


 


 


 


 (iv)  Biological Characteristics.  Channel supports (check all that apply): 
    Riparian corridor.  Characteristics (type, average width):      . 
    Wetland fringe.  Characteristics:      . 
    Habitat for: 


   Federally Listed species.  Explain findings:      .  
   Fish/spawn areas. Explain findings:      . 
   Other environmentally-sensitive species.  Explain findings:      . 
   Aquatic/wildlife diversity.  Explain findings:      . 
 
 2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW 


 
 (i)  Physical Characteristics:  
 (a) General Wetland Characteristics: 
  Properties: 
   Wetland size:     acres 
   Wetland type.  Explain:     . 
   Wetland quality.  Explain:     . 
  Project wetlands cross or serve as state boundaries. Explain:      .  
   


(b) General Flow Relationship with Non-TNW: 
  Flow is: Pick List. Explain:      . 
   
  Surface flow is: Pick List   
    Characteristics:      . 
    
    Subsurface flow: Pick List.  Explain findings:      . 
   Dye (or other) test performed:      . 
 
 (c) Wetland Adjacency Determination with Non-TNW: 


    Directly abutting  
   Not directly abutting 
    Discrete wetland hydrologic connection.  Explain:      . 
    Ecological connection.  Explain:      . 
    Separated by berm/barrier.  Explain:      . 
 
 (d) Proximity (Relationship) to TNW 


   Project wetlands are Pick List river miles from TNW. 
   Project waters are  Pick List aerial (straight) miles from TNW. 


  Flow is from: Pick List.   
  Estimate approximate location of wetland as within the Pick List floodplain. 
  
 (ii) Chemical Characteristics: 


Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed 
characteristics; etc.).  Explain:      . 


         Identify specific pollutants, if known:      .  
 
  (iii) Biological Characteristics.  Wetland supports (check all that apply): 
    Riparian buffer.  Characteristics (type, average width):     . 
    Vegetation type/percent cover.  Explain:     .  
    Habitat for:  


   Federally Listed species.  Explain findings:     . 
   Fish/spawn areas. Explain findings:     . 


   Other environmentally-sensitive species.  Explain findings:     . 
   Aquatic/wildlife diversity.  Explain findings:     . 
 


3. Characteristics of all wetlands adjacent to the tributary (if any)  
 All wetland(s) being considered in the cumulative analysis: Pick List    
 Approximately (       ) acres in total are being considered in the cumulative analysis. 
 
  







 


 


 


 


 For each wetland, specify the following: 
 
  Directly abuts? (Y/N)  Size (in acres)  Directly abuts? (Y/N) Size (in acres) 
                                      


                                       
                              
                                       
 
  Summarize overall biological, chemical and physical functions being performed:      . 


 
 
 
C. SIGNIFICANT NEXUS DETERMINATION  
 


A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed 
by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity 
of a TNW.  For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent 
wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW.  
Considerations when evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow 
of water in the tributary and its proximity to a TNW, and the functions performed by the tributary and all its adjacent 
wetlands.  It is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a 
tributary and its adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or 
outside of a floodplain is not solely determinative of significant nexus.  
 
Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and 
discussed in the Instructional Guidebook. Factors to consider include, for example: 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to 


TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW?   
• Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and 


other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW?    
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that 


support downstream foodwebs?  
• Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or 


biological integrity of the TNW?   
 
 Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented 


below: 
 
 1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs.  Explain 


findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section III.D:     . 
  
2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into 


TNWs.  Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its 
adjacent wetlands, then go to Section III.D:      . 


 
3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of 


presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to 
Section III.D:      . 


 
 
D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL 


THAT APPLY):  
 


1. TNWs and Adjacent Wetlands.  Check all that apply and provide size estimates in review area: 
   TNWs:      linear feet     width (ft), Or,      acres.    
   Wetlands adjacent to TNWs:      acres. 


 
2. RPWs that flow directly or indirectly into TNWs.   


  Tributaries of TNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that 
tributary is perennial:      . 


  Tributaries of TNW where tributaries have continuous flow “seasonally” (e.g., typically three months each year) are 
jurisdictional.  Data supporting this conclusion is provided at Section III.B.  Provide rationale indicating that tributary flows 
seasonally:      . 


 
   
 







 


 


 


 


   Provide estimates for jurisdictional waters in the review area (check all that apply): 
     Tributary waters:       linear feet     width (ft).     
     Other non-wetland waters:      acres.  


     Identify type(s) of waters:      . 
    


 3.     Non-RPWs8 that flow directly or indirectly into TNWs. 
   Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a 


TNW is jurisdictional. Data supporting this conclusion is provided at Section III.C.    
 
  Provide estimates for jurisdictional waters within the review area (check all that apply): 
     Tributary waters:        linear feet     width (ft).     
     Other non-wetland waters:      acres.   


       Identify type(s) of waters:      . 
 
 
 4.  Wetlands directly abutting an RPW that flow directly or indirectly into TNWs.   
   Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.  
     Wetlands directly abutting an RPW where tributaries typically flow year-round.  Provide data and rationale  
    indicating that tributary is perennial in Section III.D.2, above. Provide rationale indicating that wetland is  
    directly abutting an RPW:      . 
 
     Wetlands directly abutting an RPW where tributaries typically flow “seasonally.”  Provide data indicating that tributary is 


seasonal in Section III.B and rationale in Section III.D.2, above. Provide rationale indicating that wetland is directly 
abutting an RPW:      . 


 
  Provide acreage estimates for jurisdictional wetlands in the review area:      acres.  
 
 


5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs.  
   Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent 


and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this 
conclusion is provided at Section III.C.     


   
  Provide acreage estimates for jurisdictional wetlands in the review area:      acres.  
 


 
6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs.   


  Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and 
with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting this 
conclusion is provided at Section III.C. 


 
  Provide estimates for jurisdictional wetlands in the review area:      acres.  
 
 7.  Impoundments of jurisdictional waters.9 
 As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional.  


   Demonstrate that impoundment was created from “waters of the U.S.,” or 
   Demonstrate that water meets the criteria for one of the categories presented above (1-6), or 
   Demonstrate that water is isolated with a nexus to commerce (see E below).   
 


  
E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE, 


DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY 
SUCH WATERS (CHECK ALL THAT APPLY):10 


   which are or could be used by interstate or foreign travelers for recreational or other purposes. 
   from which fish or shellfish are or could be taken and sold in interstate or foreign commerce. 
   which are or could be used for industrial purposes by industries in interstate commerce. 
   Interstate isolated waters.  Explain:     . 
   Other factors.  Explain:     . 
 
 Identify water body and summarize rationale supporting determination:      . 


                                                 
8See Footnote # 3.   
9 To complete the analysis refer to the key in Section III.D.6 of the Instructional Guidebook.   
10 Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for 
review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos.  
 







 


 


 


 


 
 
 
 Provide estimates for jurisdictional waters in the review area (check all that apply): 
   Tributary waters:      linear feet     width (ft).     
   Other non-wetland waters:    acres.   


    Identify type(s) of waters:     . 
   Wetlands:    acres.   


 
 


F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY): 
  If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers 


Wetland Delineation Manual and/or appropriate Regional Supplements.   
    Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce.  


 Prior to the Jan 2001 Supreme Court decision in “SWANCC,” the review area would have been regulated based solely on the 
“Migratory Bird Rule” (MBR).   


  Waters do not meet the “Significant Nexus” standard, where such a finding is required for jurisdiction.  Explain:     .  
  Other: (explain, if not covered above):      . 
 
 Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR 


factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional 
judgment (check all that apply): 


    Non-wetland waters (i.e., rivers, streams):      linear feet     width (ft). 
 Lakes/ponds:      acres.        
 Other non-wetland waters:      acres. List type of aquatic resource:      . 
 Wetlands:      acres.         


 
Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the “Significant Nexus” standard, where such 
a finding is required for jurisdiction (check all that apply): 


 Non-wetland waters (i.e., rivers, streams):      linear feet,      width (ft). 
 Lakes/ponds:      acres. 
 Other non-wetland waters:      acres.  List type of aquatic resource:      . 
 Wetlands:      acres. 


 
 
SECTION IV:  DATA SOURCES. 
 
A.  SUPPORTING DATA.  Data reviewed for JD (check all that apply - checked items shall be included in case file and, where checked 


and requested, appropriately reference sources below): 
 Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant:     . 
 Data sheets prepared/submitted by or on behalf of the applicant/consultant.  


  Office concurs with data sheets/delineation report.   
  Office does not concur with data sheets/delineation report.   


 Data sheets prepared by the Corps:     . 
 Corps navigable waters’ study:     . 
 U.S. Geological Survey Hydrologic Atlas:     . 


  USGS NHD data.   
  USGS 8 and 12 digit HUC maps.   


 U.S. Geological Survey map(s). Cite scale & quad name:     . 
 USDA Natural Resources Conservation Service Soil Survey. Citation:     . 
 National wetlands inventory map(s).  Cite name:     . 
 State/Local wetland inventory map(s):     . 
 FEMA/FIRM maps:     . 
 100-year Floodplain Elevation is:     (National Geodectic Vertical Datum of 1929) 
 Photographs:  Aerial (Name & Date):     .  


    or  Other (Name & Date):     .  
 Previous determination(s).  File no. and date of response letter:     . 
 Applicable/supporting case law:     . 
 Applicable/supporting scientific literature:     . 
 Other information (please specify):     . 


      
             


B.  ADDITIONAL COMMENTS TO SUPPORT JD:      . 
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      REGULATORY GUIDANCE  
 LETTER 
 
 
 


No. 08-02               Date:  26 June 2008 
 


 
 
SUBJECT:  Jurisdictional Determinations 
 
1.  Purpose.  Approved jurisdictional determinations (JDs) and preliminary JDs are tools 
used by the U.S. Army Corps of Engineers (Corps) to help implement Section 404 of the 
Clean Water Act (CWA) and Sections 9 and 10 of the Rivers and Harbors Act of 1899 
(RHA).  This Regulatory Guidance Letter (RGL) explains the differences between these 
two types of JDs and provides guidance on when an approved JD is required and when a 
landowner, permit applicant, or other “affected party”1 can decline to request and obtain 
an approved JD and elect to use a preliminary JD instead. 
 


a.  This guidance does not address which waterbodies are subject to CWA or 
RHA jurisdiction.  For guidance on CWA and RHA jurisdiction, see Corps regulations, 
“Memorandum re: Clean Water Act (CWA) Jurisdiction Following U.S. Supreme Court 
Discussion in Rapanos v. United States,” dated 19 June 2007, and the documents 
referenced therein. 


 
b.  This guidance takes effect immediately, and supersedes any inconsistent 


guidance regarding JDs contained in RGL 07-01. 
 


2.  Approved JDs.  An approved JD is an official Corps determination that jurisdictional 
“waters of the United States,” or “navigable waters of the United States,” or both, are 
either present or absent on a particular site.  An approved JD precisely identifies the 
limits of those waters on the project site determined to be jurisdictional under the 
CWA/RHA.  (See 33 C.F.R. 331.2.) 


 
a.  The Corps will provide (subject to the limitation contained in paragraph 5.b. 


below) an approved JD to any landowner, permit applicant, or other “affected party” 
when:  
 


 (1)  a landowner, permit applicant, or other “affected party” requests an 
approved JD by name or otherwise requests an official jurisdictional determination, 
whether or not it is referred to as an “approved JD”; 


                                                 
1  As defined at 33 CFR 331.2 “affected party” means a permit applicant, landowner, a lease, easement or 
option holder (i.e., an individual who has an identifiable and substantial legal interest in the property) who 
has received an approved JD, permit denial or has declined a proffered individual permit. 
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 (2)  a landowner, permit applicant, or other “affected party” contests 


jurisdiction over a particular water body or wetland, and where the Corps is allowed 
access to the property and is otherwise able to produce an approved JD; or 


 
  (3)  the Corps determines that jurisdiction does not exist over a particular 
water body or wetland. 
 
 b.  An approved JD: 
 


 (1)  constitutes the Corps’ official, written representation that the JD’s 
findings are correct; 


 
 (2)  can be relied upon by a landowner, permit applicant, or other 


“affected party” (as defined at 33 C.F.R. 331.2) who receives an approved JD for five 
years (subject to certain limited exceptions explained in RGL 05-02); 


 
 (3)  can be used and relied on by the recipient of the approved JD (absent 


extraordinary circumstances, such as an approved JD based on incorrect data provided by 
a landowner or consultant) if a CWA citizen’s lawsuit is brought in the Federal Courts 
against the landowner or other “affected party,” challenging the legitimacy of that JD or 
its determinations;  and 


 
 (4)  can be immediately appealed through the Corps’ administrative appeal 


process set out at 33 CFR Part 331. 
 


c.  The District Engineer retains the discretion to use an approved JD in any other 
circumstance where he or she determines that is appropriate given the facts of the 
particular case. 
 


d.  If wetlands or other water bodies are present on a site, an approved JD for that 
site will identify and delineate those water bodies and wetlands that are subject to 
CWA/RHA jurisdiction, and serve as an initial step in the permitting process. 


 
e.  Approved JDs shall be documented in accordance with the guidance provided 


in RGL 07-01.  Documentation requires the use of the JD Form published on June 5, 
2007, or as modified by ORM2 or subsequent revisions to the June 5, 2007 JD form 
approved by Corps Headquarters.  Districts will continue to post approved JDs on their 
websites. 


 
3.  A permit applicant’s option to decline to request and obtain an approved JD.  While a 
landowner, permit applicant, or other “affected party” can elect to request and obtain an 
approved JD, he or she can also decline to request an approved JD, and instead obtain a 
Corps individual or general permit authorization based on either a preliminary JD, or, in 
appropriate circumstances (such as authorizations by non-reporting nationwide general 
permits), no JD whatsoever.   The Corps will determine what form of JD is appropriate 
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for any particular circumstance based on all the relevant factors, to include, but not 
limited to, the applicant’s preference, what kind of permit authorization is being used 
(individual permit versus general permit), and the nature of the proposed activity needing 
authorization. 
 
4.  Preliminary JDs.  Preliminary JDs are non-binding “. . . written indications that there 
may be waters of the United States, including wetlands, on a parcel or indications of the 
approximate location(s) of waters of the United States or wetlands on a parcel.  
Preliminary JDs are advisory in nature and may not be appealed.”  (See 33 C.F.R. 331.2.) 
 


a.  A landowner, permit applicant, or other “affected party” may elect to use a 
preliminary JD to voluntarily waive or set aside questions regarding CWA/RHA 
jurisdiction over a particular site, usually in the interest of allowing the landowner or 
other “affected party” to move ahead expeditiously to obtain a Corps permit authorization 
where the party determines that is in his or her best interest to do so. 


 
b.  It is the Corps’ goal to process both preliminary JDs and approved JDs within 


60 days as detailed in paragraph 5 below, so the applicant or other affected party’s choice 
of whether to use a preliminary JD or approved JD should not affect this goal. 


 
c.  A landowner, permit applicant, or other “affected party” may elect to use a 


preliminary JD even where initial indications are that the water bodies or wetlands on a 
site may not be jurisdictional, if the affected party makes an informed, voluntary decision 
that is in his or her best interest not to request and obtain an approved JD. 


 
d.  For purposes of computation of impacts, compensatory mitigation 


requirements, and other resource protection measures, a permit decision made on the 
basis of a preliminary JD will treat all waters and wetlands that would be affected in any 
way by the permitted activity on the site as if they are jurisdictional waters of the U.S. 


 
e.  Preliminary JDs are also commonly used in enforcement situations because 


access to a site may be impracticable or unauthorized, or for other reasons an approved 
JD cannot be completed in a timely manner. In such circumstances, a preliminary JD may 
serve as the basis for Corps compliance orders (e.g., cease and desist letters, initial 
corrective measures).  The Corps should support an enforcement action with an approved 
JD unless it is impracticable to do so under the circumstances, such as where access to 
the site is prohibited. 


 
f.  When the Corps provides a preliminary JD, or authorizes an activity based on a 


preliminary JD, the Corps is making no legally binding determination of any type 
regarding whether CWA/RHA jurisdiction exists over the particular water body or 
wetland in question. 


 
g.  A preliminary JD is “preliminary” in the sense that a recipient of a preliminary 


JD can later request and obtain an approved JD if that later becomes necessary or 
appropriate during the permit process or during the administrative appeal process.  If a 
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permit applicant elects to seek a Corps individual permit based on a preliminary JD, that 
permit applicant can later raise jurisdictional issues as part of an administrative appeal of 
a proffered permit or a permit denial, as explained in paragraph 6 below. 
 
 h.  In all circumstances where an approved JD is not required by the guidance in 
paragraph 2 of this RGL, District Engineers retain authority to use preliminary JDs.  The 
Corps may authorize an activity with one or more general permits, a letter of permission, 
or a standard individual permit, with no “official” JD of any type, or based on a 
preliminary JD, where the District Engineer determines that to be appropriate, and where 
the permit applicant has been made aware of his or her option to receive an approved JD 
and has declined to exercise that option.  Generally, approved JDs should be used to 
support individual permit applications, but the applicant should be made aware of his or 
her option to elect to use a preliminary JD wherever the applicant feels doing so is in his 
or her best interest. 
 
5.  Processing approved and preliminary JDs.  Every approved JD and preliminary JD 
should be completed and provided to the person, organization, or agency requesting it as 
promptly as is practicable in light of the district’s workload, and site and weather 
conditions if a site visit is determined necessary. 
 


a.  Corps districts should not give preliminary JDs priority over approved JDs.  
Moreover, every Corps district should ensure that a permit applicant’s request for an 
approved JD rather than a preliminary JD will not prejudice the timely processing of that 
permit application. It is the Corps’ goal that every JD requested by an affected party 
should be completed within 60 calendar days of receiving the request. Regulatory Project 
Managers will notify their supervisors and develop a schedule for completion of the JD if 
it is not practicable to meet this 60 day goal. 
 


b.  The Corps should not provide either an approved JD or a preliminary JD to 
any person if the Corps has reason to believe that person is seeking a JD for any purpose 
relating to a CWA program not administered by the Corps (e.g., CWA Section 402, 303, 
or 311).  In such circumstances the Corps should decline to perform the JD and instead 
refer the person who requested it to the Federal or state agency responsible for 
administering that program. 
 
6.  JDs and appeals.  In any circumstance where a permit applicant obtains a Corps 
proffered individual permit or a permit denial, based on a preliminary JD, and where the 
permit applicant elects to pursue an administrative appeal of the proffered permit or the 
permit denial, the appeal “may include jurisdiction issues,” as stated at 33 C.F.R. 
331.5(a)(2).  However, if an affected party during the appeal of a proffered permit or a 
permit denial challenges or questions jurisdiction, those jurisdictional issues must be 
addressed with an approved JD.  Therefore, if, during or as a result of the administrative 
appeal of the permit denial or the terms and conditions of the proffered permit, it 
becomes necessary to make an official determination whether CWA/RHA jurisdiction 
exists over a site, or to provide an official delineation of jurisdictional waters on the site, 
the Corps should provide an approved JD as soon as is practicable, consistent with the 
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goal expressed in paragraph 5 above.  Such an approved JD would be subject to the same 
procedures as other approved JDs, such as requirements for coordinating approved JDs 
with EPA. 
 
7.  Key distinction between approved JDs and preliminary JDs.  By definition, a 
preliminary JD can only be used to determine that wetlands or other water bodies that 
exist on a particular site “may be” jurisdictional waters of the United States.  A 
preliminary JD by definition cannot be used to determine either that there are no wetlands 
or other water bodies on a site at all (i.e., that there are no aquatic resources on the site 
and the entire site is comprised of uplands), or that there are no jurisdictional wetlands or 
other water bodies on a site, or that only a portion of the wetlands or waterbodies on a 
site are jurisdictional.  A definitive, official determination that there are, or that there are 
not, jurisdictional “waters of the United States” on a site can only made by an approved 
JD.  The Corps retains the ability to use a “no-permit-required” letter to indicate that a 
specific proposed activity is not subject to CWA/RHA jurisdiction when that is 
determined appropriate, but a “no-permit-required” letter cannot make any sort of 
determination regarding whether there are jurisdictional wetlands or other waterbodies on 
a site. 


 
8.  Mandatory use of the preliminary JD form.  In each and every circumstance where a 
preliminary JD is used, the Corps district must complete the “Preliminary Jurisdictional 
Determination Form” provided at Attachment 1, which sets forth in writing the minimum 
requirements for a preliminary JD and important information concerning the requesting 
party’s option to request and obtain an approved JD, and subsequent appeal rights.  The 
signature of the affected party who requested the preliminary JD will be obtained on the 
preliminary JD form wherever practicable (e.g., except for enforcement situations, etc.).  
Where a preliminary JD form covers multiple water bodies or multiple sites, the 
information for each can be included in the table provided with the preliminary JD form.  
Information in addition to the minimum of data required on the preliminary JD form can 
be included on that form, but only if such information pertains to the amount and location 
of wetlands or other water bodies at the site.  Corps regulatory personnel are expected to 
continue to exercise appropriate judgment and use appropriate information when making 
technical and scientific determinations as to what areas on the site qualify as water bodies 
or wetlands.  Any such additional information included on the preliminary JD form 
should not purport, or be construed, to address any legal determination involving 
CWA/RHA jurisdiction on the site. 


 
9.  Data collection.  Information about the quality and quantity of the aquatic resources 
that would be affected by the proposed activity, the types of impacts that are expected to 
occur, and compensatory mitigation, are obtained by the Corps during the processing of 
an individual permit application and are included in pre-construction notification for 
reporting NWPs.  For example, NWP pre-construction notifications must contain a 
“description of the proposed project; the project’s purpose; direct and indirect adverse 
environmental effects the project would cause; . . . a delineation of special aquatic sites 
and other waters of the United States on the project site.”  (Reissuance of Nationwide 
Permits Notice, 72 Fed. Reg. 11092, at 11194-95 (March 12, 2007).)  Applicants should 
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provide a delineation of special aquatic sites in support of an individual permit or “letter 
of permission” application. 


 
a.  The information on a preliminary JD form should be limited to the amount and 


location of wetlands and other water bodies on the site and should be sufficiently accurate 
and reliable that the effective presumption of CWA/RHA jurisdiction over all of the 
wetlands and other water bodies at the site will support a reliable and enforceable permit 
decision.  When a preliminary JD is used to support a request for a permit authorization, 
the information on the preliminary JD form is also relevant to the processing of that 
permit application (e.g., to calculate compensatory mitigation requirements).  During the 
permit process, information in addition to the data on the preliminary JD form is 
developed and relied upon to support the Corps permit decision; that additional 
information should be carefully documented as part of the permit process (e.g., through 
an environmental assessment, 404(b)(1) analysis, combined decision document, or 
decision memorandum).  This additional information for the permit decision should not 
be captured on a preliminary JD form. 


 
b.  The type of information collected to support the decision on the permit 


application will be the same for permit applications supported by approved JDs and for 
those supported by preliminary JDs.  Therefore, decisions and judgments regarding 
environmental impacts, public interest determinations, and mitigation requirements 
should be adequately supported regardless of the type of JD used.  For this reason, the 
data necessary to quantify and defend the Corps Regulatory Program’s performance will 
be available for a permit application regardless of whether it was supported by an 
approved JD or a preliminary JD. 


 
c.  The information used to support an approved JD should be reliable and 


verifiable.  Traditionally, this information has been obtained or verified though a site 
visit, but now, with information from new, highly sensitive technology and imaging, site 
visits may not always be required for approved JDs. 


 
d.  When documenting preliminary JDs, any available technical, scientific, and 


observational information about the wetlands or other water bodies can be entered into 
ORM2 regardless of whether it is the type of information that could inform a formal 
jurisdictional determination (e.g., discussion of the ecological relationship between water 
bodies), so long as legal conclusions about jurisdictional status are not included.  Any 
additional, available information that is entered into ORM2 must be accompanied by the 
warning that the information has not been verified, that it is not an official determination 
by the government, and that it cannot later be relied upon to determine whether an area is 
or is not jurisdictional. 
 
10.  Coordination with U.S. Environmental Protection Agency (EPA) and posting.  
Districts will continue to post approved JDs on their web sites. Consistent with historical 
practice, preliminary JDs will not be coordinated with EPA or posted on District 
websites.  Corps Headquarters is modifying the ORM2 data base to collect information 
regarding use of preliminary JDs, and regarding permit authorizations based on 
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ATTACHMENT  
 
PRELIMINARY JURISDICTIONAL DETERMINATION FORM 


BACKGROUND INFORMATION 


A.   REPORT COMPLETION DATE FOR PRELIMINARY JURISDICTIONAL 
DETERMINATION (JD):          


 
B.   NAME AND ADDRESS OF PERSON REQUESTING PRELIMINARY JD: 
      
 
C.   DISTRICT OFFICE, FILE NAME, AND NUMBER:       
 
D.   PROJECT LOCATION(S) AND BACKGROUND INFORMATION:        
(USE THE ATTACHED TABLE TO DOCUMENT MULTIPLE WATERBODIES 
AT DIFFERENT SITES) 


State:        County/parish/borough:        City:       


Center coordinates of site (lat/long in degree decimal format):  Lat.      ° 


Pick List, Long.      ° Pick List.  


           Universal Transverse Mercator:       


Name of nearest waterbody:       
 
Identify (estimate) amount of waters in the review area:  
     Non-wetland waters:        linear feet:       width (ft) and/or       acres. 
 Cowardin Class:             
 Stream Flow:                  
     Wetlands:       acres. 
 Cowardin Class:          
 
Name of any water bodies on the site that have been identified as Section 10 
waters:  
 Tidal:       


 Non-Tidal:       
 


E.   REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT 
APPLY): 


 Office (Desk) Determination.  Date:          


 Field Determination.  Date(s):       
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1.  The Corps of Engineers believes that there may be jurisdictional waters of the 
United States on the subject site, and the permit applicant or other affected party 
who requested this preliminary JD is hereby advised of his or her option to 
request and obtain an approved jurisdictional determination (JD) for that site.  
Nevertheless, the permit applicant or other person who requested this 
preliminary JD has declined to exercise the option to obtain an approved JD in 
this instance and at this time. 
 
2.  In any circumstance where a permit applicant obtains an individual permit, or 
a Nationwide General Permit (NWP) or other general permit verification requiring 
“pre-construction notification” (PCN), or requests verification for a non-reporting 
NWP or other general permit, and the permit applicant has not requested an 
approved JD for the activity, the permit applicant is hereby made aware of the 
following: (1) the permit applicant has elected to seek a permit authorization 
based on a preliminary JD, which does not make an official determination of 
jurisdictional waters; (2) that the applicant has the option to request an approved 
JD before accepting the terms and conditions of the permit authorization, and 
that basing a permit authorization on an approved JD could possibly result in less 
compensatory mitigation being required or different special conditions; (3) that 
the applicant has the right to request an individual permit rather than accepting 
the terms and conditions of the NWP or other general permit authorization; (4) 
that the applicant can accept a permit authorization and thereby agree to comply 
with all the terms and conditions of that permit, including whatever mitigation 
requirements the Corps has determined to be necessary; (5) that undertaking 
any activity in reliance upon the subject permit authorization without requesting 
an approved JD constitutes the applicant’s acceptance of the use of the 
preliminary JD, but that either form of JD will be processed as soon as is 
practicable; (6) accepting a permit authorization (e.g., signing a proffered 
individual permit) or undertaking any activity in reliance on any form of Corps 
permit authorization based on a preliminary JD constitutes agreement that all 
wetlands and other water bodies on the site affected in any way by that activity 
are jurisdictional waters of the United States, and precludes any challenge to 
such jurisdiction in any administrative or judicial compliance or enforcement 
action, or in any administrative appeal or in any Federal court; and (7) whether 
the applicant elects to use either an approved JD or a preliminary JD, that  JD 
will be processed as soon as is practicable.  Further, an approved JD, a proffered 
individual permit (and all terms and conditions contained therein), or individual 
permit denial can be administratively appealed pursuant to 33 C.F.R. Part 331, 
and that in any administrative appeal, jurisdictional issues can be raised (see 33 
C.F.R. 331.5(a)(2)).  If, during that administrative appeal, it becomes necessary 
to make an official determination whether CWA jurisdiction exists over a site, or 
to provide an official delineation of jurisdictional waters on the site, the Corps will 
provide an approved JD to accomplish that result, as soon as is practicable. 
This preliminary JD finds that there “may be” waters of the United States on the 
subject project site, and identifies all aquatic features on the site that could be 
affected by the proposed activity, based on the following information: 
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SUPPORTING DATA.  Data reviewed for preliminary JD (check all that apply 
- checked items should be included in case file and, where checked and 
requested, appropriately reference sources below): 


 Maps, plans, plots or plat submitted by or on behalf of the 
applicant/consultant:     . 


 Data sheets prepared/submitted by or on behalf of the 
applicant/consultant.  


  Office concurs with data sheets/delineation report.   
  Office does not concur with data sheets/delineation report.   


 Data sheets prepared by the Corps:     . 


 Corps navigable waters’ study:     . 


 U.S. Geological Survey Hydrologic Atlas:     . 
  USGS NHD data.   


  USGS 8 and 12 digit HUC maps.   
 U.S. Geological Survey map(s). Cite scale & quad name:     . 


 USDA Natural Resources Conservation Service Soil Survey. Citation:    
 . 


 National wetlands inventory map(s).  Cite name:     . 


 State/Local wetland inventory map(s):     . 


 FEMA/FIRM maps:     . 


 100-year Floodplain Elevation is:     (National Geodectic Vertical Datum 
of 1929) 


 Photographs:  Aerial (Name & Date):     .  


    or  Other (Name & Date):     .  


 Previous determination(s).  File no. and date of response letter:     . 


 Other information (please specify):     . 
 


IMPORTANT NOTE: The information recorded on this form has not 
necessarily been verified by the Corps and should not be relied upon for 
later jurisdictional determinations. 
 
 
 
_________________________                           __________________________ 
Signature and date of   Signature and date of 
Regulatory Project Manager   person requesting preliminary JD 
(REQUIRED)  (REQUIRED, unless obtaining 


the signature is impracticable) 
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SAMPLE 


Site 
number Latitude Longitude Cowardin 


Class 


Estimated 
amount of 
aquatic 
resource in 
review area 


Class of 
aquatic 
resource 


1    0.1 acre section 10 – 
tidal 


2    100 linear feet section 10 – 
non-tidal 


3    15 square feet non-section 10 
– wetland 


4    0.01 acre non-section 10 
– non-wetland 


      


      


 
 
 
 
 












New EPA Guidance for New EPA Guidance for 
Clean Water Act Clean Water Act 


JurisdictionJurisdiction
Aaron C. Courtney


Stoel Rives, LLP
900 SW Fifth Avenue, Suite 2600


Portland, OR 97204
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First and ForemostFirst and Foremost


Evaluate wetlands
on project site early
in planning.







3


Best Practices for Permitting Best Practices for Permitting 
Under the CWAUnder the CWA
• Look for opportunities to streamline 


(Nationwide permits, regional permits, 
state/federal streamlining processes, 
programmatic biological opinions)


• Involve (proven) consultants early in process
• Coordinate with Corps (other agencies) from 


the outset
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Best Practices for Permitting Best Practices for Permitting 
Under the CWA Under the CWA (cont.)(cont.)


• Get attorneys involved on front end (help 
retain consultants, look out for public record 
issues)


• Feed Corps their work product
• Consider using Preliminary JD process


• Submittals must be accurate
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Best Practices for Permitting Best Practices for Permitting 
Under the CWA Under the CWA (cont.)(cont.)


• Beware overlapping state authorities (CWA 
401 Certifications, state removal fill programs, 
stormwater permitting)


– Coordinate with other permitting programs early on


– Be prepared to prepare stormwater and erosion control plans


• Beware state programs filling regulatory gaps 
created by Rapanos
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Best Practices for Permitting Best Practices for Permitting 
Under the CWA Under the CWA (cont.)(cont.)


• Keep in mind:
– Agencies expect you to 


avoid or minimize 
impacts where possible


– Avoid higher quality 
wetlands (e.g., forested)
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Best Practices for Permitting Best Practices for Permitting 
Under the CWA Under the CWA (cont.)(cont.)


• Do not forget additional federal programs 
(NEPA; ESA; NHPA)
• Sources of regulatory delay
• Sources of potential third-party challenge
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Best Practices for Permitting Best Practices for Permitting 
Under the CWA Under the CWA (cont.)(cont.)


• Anticipate potential sources of delay
– Processing times for Corps permits can be 4-8 


months depending on jurisdiction
– Processing times for 401 Certifications and, where 


applicable, overlapping state removal/fill permits 
can increase this to over a year


– Don’t forget NEPA and ESA compliance and 
delays
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Best Practices for Permitting Best Practices for Permitting 
Under the CWA Under the CWA (cont.)(cont.)


• Carefully review your permit upon receipt— 
surprise conditions!


• Follow application/permit terms or else seek 
modification
– Particularly significant in light of enforcement 


initiative
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Best Practices for Permitting Best Practices for Permitting 
Under the CWA Under the CWA (cont.)(cont.)


• Ultimately, it all comes down to the 
administrative record
– Important for permit appeal
– Important for defending a third-party challenge to 


a permit
– Important for defending against an enforcement 


action
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Water Quality Water Quality 
Practice GroupPractice Group


With increased competition for water resources, public expectations for 
water quality have risen and resource protection goals have become 
more prominent. These factors have led to an environment in which 
existing wastewater permits are constantly under pressure and new 
permits can be difficult to obtain. Now more than ever, qualified legal 
advisors and strategic thinkers are critical to the successful outcome of 
water quality matters that can severely impact business operations.


STOEL RIVES LLP
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		New EPA Guidance for Clean Water Act Jurisdiction

		First and Foremost

		Best Practices for Permitting Under the CWA

		Best Practices for Permitting Under the CWA (cont.)

		Best Practices for Permitting Under the CWA (cont.)

		Best Practices for Permitting Under the CWA (cont.)

		Best Practices for Permitting Under the CWA (cont.)
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New EPA Guidance for Clean Water 
Act Jurisdiction


Patrick W. Dennis 
Partner and Practice Group Leader 


Environmental Litigation and Mass Torts Practice Group


April 1, 2009
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Joint EPA and Army Corp Guidance


• Revised December 2, 2008
• Guidance and additional information available on 


EPA and Army Corp Websites.
– http://www.epa.gov/owow/wetlands/guidance/ 


CWAwaters.html
– http://www.usace.army.mil/CECW/Pages/cwa_ 


guide.aspx
• All photos can be found in source documents on 


these web pages.



http://www.epa.gov/owow/wetlands/guidance/CWAwaters.html

http://www.epa.gov/owow/wetlands/guidance/CWAwaters.html

http://www.usace.army.mil/CECW/Pages/cwa_guide.aspx

http://www.usace.army.mil/CECW/Pages/cwa_guide.aspx
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Will assert jurisdiction over:


• Traditional Navigable Waters (“TNW”) 


• Wetlands adjacent to TNW


• Relatively permanent non-navigable tributaries 
(“RPW”)


• Wetlands adjacent to relative relatively permanent 
non-navigable tributaries
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Traditional Navigable Waters (“TNW”) 


Missouri River near Loma, MT 


Pacific Ocean at Ecola State Park, OR
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Wetlands adjacent to TNW


Wetland adjacent to the Kaelepulu Pond, HI


Wetland adjacent to the Mississippi River, MN.  
Wetland is separated from the river by an upland 


berm.
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Relatively permanent non-navigable 
tributaries (“RPW”)


Perennial Flow
Wolf Trap Creek, Vienna, VA  


Seasonal Flow
Un-named Tributary, WV
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Relatively permanent non-navigable 
tributaries (“RPW”)


Relatively Permanent Flow
South Fork Grindstone Creek, Boone County, MO


Intermittent tributary, with continuous seasonal flow
South Atlantic Division  


Lines mark approximate location of OHWM
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Wetlands adjacent to relative relatively 
permanent non-navigable tributaries


Wetland is directly abutting a RPW, AK


To be considered jurisdictional without requiring significant nexus analysis, wetland must 
directly abut the RPW and cannot be physically separated.  
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Will not assert jurisdiction over:


• Swales or erosional features 


– Gullies, small washes characterized by low 
volume, infrequent or short duration flow


• Ditches 


– Includes roadside ditches, excavated wholly in 
and draining only uplands and that do not carry 
a relatively permanent flow of water
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Swales or erosional features 


“Swales. Swales are generally shallow features in the 
landscape that may convey water across upland areas during 
and following storm events.  Swales usually occur on nearly 
flat slopes and typically have grass or other low-lying 
vegetation throughout the swale.”


Erosional features and gullies
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Ditches that are not jurisdictional


Roadside ditch excavated wholly in uplands, CA


“Ditches excavated wholly in 
and draining only uplands that 
do not carry a relatively 
permanent flow of water 
generally are not jurisdictional 
under the CWA.”
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Ditches that are jurisdictional


Ditch which is an RPW, Memphis District.   
Ditch is subject to jurisdiction under CWA. 


Drainage ditch which is an RPW, South 
Atlantic Division.  Ditch is excavated in a 
wetlands and is subject to jurisdiction under 
CWA.  Yellow lines mark approximate 
location of OHWM.
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May assert jurisdiction over:


• Non-navigable tributaries that are not relatively 
permanent


• Wetlands adjacent to non-navigable tributaries that 
are not relatively permanent


• Wetlands adjacent to, but not directly abutting, a 
relatively permanent tributary 


Will apply “significant nexus” test 
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Significant Nexus Test


• Analysis intended to assess


– Flow characteristics of tributary


– Function of tributary 


– Function of any adjacent wetlands


• To answer the question, does the water body have 
a significant nexus to a TNW
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Ecological Factors Considered 


• Potential of tributaries to carry pollutants and 
flood waters to TNW


• Provision of aquatic habitat that supports a TNW


• Potential of wetlands to trap and filter pollutants 
or store flood waters
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Hydrologic Factors Considered 


• Volume, duration and frequency of flow


• Physical characteristics of tributary


• Proximity to TNW


• Size of watershed


• Average annual rainfall


• Average annual winter snow pack
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Non-navigable tributaries that are not 
relatively permanent


An annual ephemeral tributary flowing into Wolf 
Trap Creek Vienna, VA.  Water flows through 
the ephemeral tributary typically during and after 
storm events.


Desert Ephemeral tributary, Los Angeles County, CA
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Wetlands adjacent to non-navigable tributaries 
that are not relatively permanent


Wetlands is adjacent to a non-RPW.  
Red lines mark approximate location of OHWM.


Wetland is adjacent to Piney Creek, 
Arapahoe County, CO. 
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Wetlands adjacent to, but not directly 
abutting, a relatively permanent tributary


Non-abutting wetland, AK
Wetland is close, but separated from an RPW 


by uplands


Non-abutting wetland, Marshal County, SD
Wetland is separated from RPW by berm







20


Handouts


• Jurisdictional Determination Form
– Provides details regarding agency fact-finding 


and decision-making on jurisdictional 
determinations


• Flow Chart, page 8 of U.S. Army Corps of 
Engineers Jurisdictional Determination Form 
Instructional Guidebook
– Provides framework for analyzing 


individualized situation 
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ATTACHMENT  
 
PRELIMINARY JURISDICTIONAL DETERMINATION FORM 


BACKGROUND INFORMATION 


A.   REPORT COMPLETION DATE FOR PRELIMINARY JURISDICTIONAL 
DETERMINATION (JD):          


 
B.   NAME AND ADDRESS OF PERSON REQUESTING PRELIMINARY JD: 
      
 
C.   DISTRICT OFFICE, FILE NAME, AND NUMBER:       
 
D.   PROJECT LOCATION(S) AND BACKGROUND INFORMATION:        
(USE THE ATTACHED TABLE TO DOCUMENT MULTIPLE WATERBODIES 
AT DIFFERENT SITES) 


State:        County/parish/borough:        City:       


Center coordinates of site (lat/long in degree decimal format):  Lat.      ° 


Pick List, Long.      ° Pick List.  


           Universal Transverse Mercator:       


Name of nearest waterbody:       
 
Identify (estimate) amount of waters in the review area:  
     Non-wetland waters:        linear feet:       width (ft) and/or       acres. 
 Cowardin Class:             
 Stream Flow:                  
     Wetlands:       acres. 
 Cowardin Class:          
 
Name of any water bodies on the site that have been identified as Section 10 
waters:  
 Tidal:       


 Non-Tidal:       
 


E.   REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT 
APPLY): 


 Office (Desk) Determination.  Date:          


 Field Determination.  Date(s):       
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1.  The Corps of Engineers believes that there may be jurisdictional waters of the 
United States on the subject site, and the permit applicant or other affected party 
who requested this preliminary JD is hereby advised of his or her option to 
request and obtain an approved jurisdictional determination (JD) for that site.  
Nevertheless, the permit applicant or other person who requested this 
preliminary JD has declined to exercise the option to obtain an approved JD in 
this instance and at this time. 
 
2.  In any circumstance where a permit applicant obtains an individual permit, or 
a Nationwide General Permit (NWP) or other general permit verification requiring 
“pre-construction notification” (PCN), or requests verification for a non-reporting 
NWP or other general permit, and the permit applicant has not requested an 
approved JD for the activity, the permit applicant is hereby made aware of the 
following: (1) the permit applicant has elected to seek a permit authorization 
based on a preliminary JD, which does not make an official determination of 
jurisdictional waters; (2) that the applicant has the option to request an approved 
JD before accepting the terms and conditions of the permit authorization, and 
that basing a permit authorization on an approved JD could possibly result in less 
compensatory mitigation being required or different special conditions; (3) that 
the applicant has the right to request an individual permit rather than accepting 
the terms and conditions of the NWP or other general permit authorization; (4) 
that the applicant can accept a permit authorization and thereby agree to comply 
with all the terms and conditions of that permit, including whatever mitigation 
requirements the Corps has determined to be necessary; (5) that undertaking 
any activity in reliance upon the subject permit authorization without requesting 
an approved JD constitutes the applicant’s acceptance of the use of the 
preliminary JD, but that either form of JD will be processed as soon as is 
practicable; (6) accepting a permit authorization (e.g., signing a proffered 
individual permit) or undertaking any activity in reliance on any form of Corps 
permit authorization based on a preliminary JD constitutes agreement that all 
wetlands and other water bodies on the site affected in any way by that activity 
are jurisdictional waters of the United States, and precludes any challenge to 
such jurisdiction in any administrative or judicial compliance or enforcement 
action, or in any administrative appeal or in any Federal court; and (7) whether 
the applicant elects to use either an approved JD or a preliminary JD, that  JD 
will be processed as soon as is practicable.  Further, an approved JD, a proffered 
individual permit (and all terms and conditions contained therein), or individual 
permit denial can be administratively appealed pursuant to 33 C.F.R. Part 331, 
and that in any administrative appeal, jurisdictional issues can be raised (see 33 
C.F.R. 331.5(a)(2)).  If, during that administrative appeal, it becomes necessary 
to make an official determination whether CWA jurisdiction exists over a site, or 
to provide an official delineation of jurisdictional waters on the site, the Corps will 
provide an approved JD to accomplish that result, as soon as is practicable. 
This preliminary JD finds that there “may be” waters of the United States on the 
subject project site, and identifies all aquatic features on the site that could be 
affected by the proposed activity, based on the following information: 
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SUPPORTING DATA.  Data reviewed for preliminary JD (check all that apply 
- checked items should be included in case file and, where checked and 
requested, appropriately reference sources below): 


 Maps, plans, plots or plat submitted by or on behalf of the 
applicant/consultant:     . 


 Data sheets prepared/submitted by or on behalf of the 
applicant/consultant.  


  Office concurs with data sheets/delineation report.   
  Office does not concur with data sheets/delineation report.   


 Data sheets prepared by the Corps:     . 


 Corps navigable waters’ study:     . 


 U.S. Geological Survey Hydrologic Atlas:     . 
  USGS NHD data.   


  USGS 8 and 12 digit HUC maps.   
 U.S. Geological Survey map(s). Cite scale & quad name:     . 


 USDA Natural Resources Conservation Service Soil Survey. Citation:    
 . 


 National wetlands inventory map(s).  Cite name:     . 


 State/Local wetland inventory map(s):     . 


 FEMA/FIRM maps:     . 


 100-year Floodplain Elevation is:     (National Geodectic Vertical Datum 
of 1929) 


 Photographs:  Aerial (Name & Date):     .  


    or  Other (Name & Date):     .  


 Previous determination(s).  File no. and date of response letter:     . 


 Other information (please specify):     . 
 


IMPORTANT NOTE: The information recorded on this form has not 
necessarily been verified by the Corps and should not be relied upon for 
later jurisdictional determinations. 
 
 
 
_________________________                           __________________________ 
Signature and date of   Signature and date of 
Regulatory Project Manager   person requesting preliminary JD 
(REQUIRED)  (REQUIRED, unless obtaining 


the signature is impracticable) 
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SAMPLE 


Site 
number Latitude Longitude Cowardin 


Class 


Estimated 
amount of 
aquatic 
resource in 
review area 


Class of 
aquatic 
resource 


1    0.1 acre section 10 – 
tidal 


2    100 linear feet section 10 – 
non-tidal 


3    15 square feet non-section 10 
– wetland 


4    0.01 acre non-section 10 
– non-wetland 


      


      


 
 
 
 
 





		BACKGROUND INFORMATION

		A.   REPORT COMPLETION DATE FOR PRELIMINARY JURISDICTIONAL DETERMINATION (JD):         

		E.   REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):
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New EPA Guidance for Clean Water New EPA Guidance for Clean Water 
Act JurisdictionAct Jurisdiction


Joel  M. GrossJoel  M. Gross 
Arnold & Porter LLPArnold & Porter LLP 


Washington, DCWashington, DC 
April 1, 2009April 1, 2009
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Central Prohibition of Clean Central Prohibition of Clean 
Water Act Section 301(a)Water Act Section 301(a)


““Except as in compliance with . . . this title, Except as in compliance with . . . this title, 
the the discharge of any pollutantdischarge of any pollutant by any by any 
person shall be person shall be unlawfulunlawful..””


33 U.S.C. 33 U.S.C. §§
 


1311(a).1311(a).
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Discharge of a pollutant Discharge of a pollutant 


““Any addition of any pollutant to Any addition of any pollutant to 
navigable waters from any point navigable waters from any point 
sourcesource”” 33 U.S.C. 1362(12).33 U.S.C. 1362(12).
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““Navigable WatersNavigable Waters””
““waters of the United States, including the    waters of the United States, including the    
territorial seas.territorial seas.”” 33 U.S.C. 33 U.S.C. §§ 1362(7).1362(7).


EPA interpretation: intrastate lakes, rivers,    EPA interpretation: intrastate lakes, rivers,    
streams, intermittent streams, mudflats,streams, intermittent streams, mudflats,
impoundments, tributaries, wetlands.impoundments, tributaries, wetlands.


No ships required. No ships required. 


2001 S. Ct. ruling: 2001 S. Ct. ruling: ““navigable watersnavigable waters”” does not does not 
include isolated maninclude isolated man--made ponds not adjacent made ponds not adjacent 
to open water. to open water. 
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““Navigable WatersNavigable Waters””


Mississippi River


Tributary to 
Navigable River
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““Navigable WatersNavigable Waters””??


Intermittent 
Stream


Irrigation Canal







7


““Navigable Waters?Navigable Waters?””
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““Navigable Waters?Navigable Waters?””
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RapanosRapanos v. United Statesv. United States
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What wasWhat was
 


RapanosRapanos
 


about?about?


DOJ sought criminal and civil sanctions DOJ sought criminal and civil sanctions 
againstagainst RapanosRapanos for filling in wetlandsfor filling in wetlands


The wetlands were 11The wetlands were 11--20 miles from truly 20 miles from truly 
navigable waternavigable water


Connected to navigable waters by manConnected to navigable waters by man--
made ditches and drainsmade ditches and drains
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RapanosRapanos ——
 


the 4the 4--11--4 4 


What does it mean?What does it mean?



http://images.google.com/imgres?imgurl=http://blogcritics.org/archives/johngroberts.jpg&imgrefurl=http://blogcritics.org/archives/2005/09/06/141007.php&h=349&w=250&sz=22&hl=en&start=3&tbnid=yUq2XBEaK3ZGeM:&tbnh=120&tbnw=86&prev=/images?q=supreme+court+roberts+alito&svnum=10&hl=en&lr=&sa=G

http://images.google.com/imgres?imgurl=http://www.wired.com/news/reuters/photos/images/2005-10-31T130432_344x450_US-BUSH-COURT-ALITO.jpg&imgrefurl=http://nfu.blogspot.com/&h=450&w=344&sz=19&hl=en&start=1&tbnid=dURHsa4pa0H0nM:&tbnh=127&tbnw=97&prev=/images?q=alito&svnum=10&hl=en&lr=&sa=G

http://images.google.com/imgres?imgurl=http://supct.law.cornell.edu/supct/images/scalia.jpg&imgrefurl=http://supct.law.cornell.edu/supct/justices/scalia.bio.clr.html&h=350&w=300&sz=91&hl=en&start=1&tbnid=b3Xzxepw0gSnxM:&tbnh=120&tbnw=103&prev=/images?q=scalia&svnum=10&hl=en&lr=&sa=G

http://images.google.com/imgres?imgurl=http://www.campbell.edu/news/images/Clarence%20Thomas.jpg&imgrefurl=http://www.freerepublic.com/focus/f-news/1576845/posts&h=342&w=288&sz=26&hl=en&start=2&tbnid=b4JSVlsk80KWsM:&tbnh=120&tbnw=101&prev=/images?q=clarence+thomas&svnum=10&hl=en&lr=&sa=G

http://images.google.com/imgres?imgurl=http://www.patriotblog.com/images/souter.gif&imgrefurl=http://www.judged.com/wageneraltopic.php?topicid=567&h=350&w=300&sz=85&hl=en&start=17&tbnid=IoGqn_hFv73M5M:&tbnh=120&tbnw=103&prev=/images?q=souter&svnum=10&hl=en&lr=&sa=G

http://images.google.com/imgres?imgurl=http://www.loc.gov/rr/women/images/ginsburg.jpg&imgrefurl=http://www.loc.gov/rr/women/ginsburg.html&h=205&w=150&sz=10&hl=en&start=5&tbnid=72crvHAld4bAeM:&tbnh=105&tbnw=77&prev=/images?q=ruth+bader&svnum=10&hl=en&lr=&sa=G

http://images.google.com/imgres?imgurl=http://z.about.com/d/civilliberty/1/0/9/-/-/-/breyer.jpg&imgrefurl=http://civilliberty.about.com/od/ussupremecourt/ig/Know-Your-Supreme-Court/Justice-Stephen-Breyer.htm&h=400&w=310&sz=49&hl=en&start=8&tbnid=Wv0OPv_qSuLiyM:&tbnh=124&tbnw=96&prev=/images?q=breyer+justice&svnum=10&hl=en&lr=&sa=G

http://images.google.com/imgres?imgurl=http://msnbcmedia.msn.com/j/msnbc/Sections/Newsweek/Components/Photos/050503_050509/050505_JusticeStevens_vl.widec.jpg&imgrefurl=http://www.msnbc.msn.com/id/7748622/site/newsweek/&h=353&w=298&sz=15&hl=en&start=3&tbnid=27wXSke_BSaNbM:&tbnh=121&tbnw=102&prev=/images?q=+justice++stevens&svnum=10&hl=en&lr=&sa=G

http://images.google.com/imgres?imgurl=http://www.deathwithdignity.org/images/kennedy.jpg&imgrefurl=http://www.deathwithdignity.org/resources/courts.asp&h=300&w=276&sz=10&hl=en&start=17&tbnid=fyLn6vLOu5fSkM:&tbnh=116&tbnw=107&prev=/images?q=+justice++kennedy&svnum=10&hl=en&lr=&sa=G
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TheThe
 


RapanosRapanos
 


Plurality 4 (4 Justices and Plurality 4 (4 Justices and 
4 letters 4 letters ——


 
thethe waterwaterss))


““the Act's term the Act's term ‘‘navigable watersnavigable waters’’ includes something more includes something more 
than traditional navigable waters.than traditional navigable waters.””
The use of the definite article (The use of the definite article (““thethe””) and the plural number ) and the plural number 
((““waterswaters””) show plainly that ) show plainly that §§ 1362(7)1362(7) does not refer to water does not refer to water 
in general.  In this form, in general.  In this form, ““the watersthe waters”” refers more narrowly to refers more narrowly to 
water water ““[a]s found in streams and bodies forming geographical [a]s found in streams and bodies forming geographical 
features such as oceans, rivers, [and] lakes,features such as oceans, rivers, [and] lakes,”” or or ““the flowing the flowing 
or moving masses, as of waves or floods, making up such or moving masses, as of waves or floods, making up such 
streams or bodies.streams or bodies.”” Webster's Second.  On this definition, Webster's Second.  On this definition, 
““the waters of the United Statesthe waters of the United States”” include only relatively include only relatively 
permanent, standing or flowing bodies of water. The definition permanent, standing or flowing bodies of water. The definition 
refers to water as found in refers to water as found in ““streams,streams,”” ““oceans,oceans,”” ““rivers,rivers,””
““lakes,lakes,”” and and ““bodiesbodies”” of water of water ““forming geographical features.forming geographical features.””
. . .None of these terms encompasses transitory puddles or . . .None of these terms encompasses transitory puddles or 
ephemeral flows of water.ephemeral flows of water.



http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=33USCAS1362&FindType=L

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=33USCAS1362&FindType=L





13


TheThe
 


RapanosRapanos
 


Plurality 4 (Some humor)Plurality 4 (Some humor)


We are indebted to theWe are indebted to the SonoranSonoran court for a court for a 
famous exchange, from the movie Casablanca famous exchange, from the movie Casablanca 
(Warner Bros.1942), which portrays most vividly (Warner Bros.1942), which portrays most vividly 
the absurdity of finding the desert filled with the absurdity of finding the desert filled with 
waters:waters:““ ‘‘Captain Renault [Claude Rains]:  Captain Renault [Claude Rains]:  ““What What 
in heaven's name brought you to Casablanca?in heaven's name brought you to Casablanca?”“”“
‘‘Rick [Humphrey Bogart]:  Rick [Humphrey Bogart]:  ““My health.   I came to My health.   I came to 
Casablanca for the waters.Casablanca for the waters.”“”“ ‘‘Captain Renault:  Captain Renault:  
““The waters?   What waters?   We're in the The waters?   What waters?   We're in the 
desert.desert.”“”“ ‘‘Rick:  Rick:  ““I was misinformed.I was misinformed.””
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TheThe
 


RapanosRapanos
 


Plurality 4 (Serious again)Plurality 4 (Serious again)


Corps regulatory definition was too broad:Corps regulatory definition was too broad:


••


 


““[a][a]llll


 


other waters such as intrastate lakes, rivers, streams other waters such as intrastate lakes, rivers, streams 
(including intermittent streams), mudflats,(including intermittent streams), mudflats,


 


sandflatssandflats, wetlands, , wetlands, 
sloughs, prairie potholes, wet meadows, playa lakes, or natural sloughs, prairie potholes, wet meadows, playa lakes, or natural 
ponds, the use, degradation or destruction of which could affectponds, the use, degradation or destruction of which could affect


 
interstate or foreign commerceinterstate or foreign commerce””


••


 


““[w][w]etlandsetlands


 


adjacent to [such] waters [and tributaries] adjacent to [such] waters [and tributaries] 
••


 


““[w][w]etlandsetlands


 


separated from other waters of the United States by separated from other waters of the United States by 
manman--made dikes or barriers, natural rivermade dikes or barriers, natural river


 


bermsberms, beach dunes , beach dunes 
and the like are and the like are ‘‘adjacent wetlands adjacent wetlands ””
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TheThe
 


RapanosRapanos
 


Plurality 4Plurality 4
““onlyonly those wetlands with a continuous surface connection to bodies those wetlands with a continuous surface connection to bodies 
that are that are ‘‘waters of the United Stateswaters of the United States’’ in their own right, so that there in their own right, so that there 
is no clear demarcation between is no clear demarcation between ‘‘waterswaters’’ and wetlands, are and wetlands, are 
‘‘adjacent toadjacent to’’ such waters and covered by the Actsuch waters and covered by the Act””
Wetlands with only an intermittent, physically remote hydrologicWetlands with only an intermittent, physically remote hydrologic
connection to connection to ““waters of the United Stateswaters of the United States”” are not covered are not covered 
Thus, establishing that wetlands are covered by the Act requiresThus, establishing that wetlands are covered by the Act requires two two 
findings:  First, that the adjacent channel contains a findings:  First, that the adjacent channel contains a ““watewate[r] of the [r] of the 
United States,United States,”” ((i.e., i.e., a relatively permanent body of water connected a relatively permanent body of water connected 
to traditional interstate navigable waters);  and second, that tto traditional interstate navigable waters);  and second, that the he 
wetland has a continuous surface connection with that water, wetland has a continuous surface connection with that water, 
making it difficult to determine where the making it difficult to determine where the ““waterwater”” ends and the ends and the 
““wetlandwetland”” beginsbegins
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But 4But 4≠≠55
Justice Kennedy had a different testJustice Kennedy had a different test
““wetlands possess the requisite nexus, and thus come wetlands possess the requisite nexus, and thus come 
within the statutory phrase within the statutory phrase ‘‘navigable waters,navigable waters,’’ if the if the 
wetlands, either alone or in combination with similarly wetlands, either alone or in combination with similarly 
situated lands in the region, situated lands in the region, significantlysignificantly affect the affect the 
chemical, physical, and biological integrity of other chemical, physical, and biological integrity of other 
covered waters more readily understood as covered waters more readily understood as ‘‘navigablenavigable’’..””
When, in contrast, wetlands' effects on water quality are When, in contrast, wetlands' effects on water quality are 
speculative or insubstantial, they fall outside the zone speculative or insubstantial, they fall outside the zone 
fairly encompassed by the statutory term fairly encompassed by the statutory term ““navigable navigable 
waters.waters.””
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The Dissenting 4 or Perhaps Not  The Dissenting 4 or Perhaps Not  
I close, however, by noting an unusual feature of the I close, however, by noting an unusual feature of the 
Court's judgments in these cases.  In these cases, while Court's judgments in these cases.  In these cases, while 
both the plurality and Justice KENNEDY agree that there both the plurality and Justice KENNEDY agree that there 
must be a remand for further proceedings, their must be a remand for further proceedings, their 
respective opinions define different tests to be applied on respective opinions define different tests to be applied on 
remand.   Given that all four Justices who have joined remand.   Given that all four Justices who have joined 
this opinion would uphold the Corps' jurisdiction in both this opinion would uphold the Corps' jurisdiction in both 
of these casesof these cases--and in all other cases in which either the and in all other cases in which either the 
plurality's or Justiceplurality's or Justice KENNEDY'sKENNEDY's test is satisfiedtest is satisfied--on on 
remand each of the judgments should be reinstated if remand each of the judgments should be reinstated if 
eithereither of those tests is met.of those tests is met.
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Which is it?Which is it?


Plurality TestKennedy Test


Plurality Test


Kennedy Test


or


or Kennedy Test


Plurality Test
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The Courts InterpretThe Courts Interpret
 


RapanosRapanos ––
 The First Three YearsThe First Three Years


16 Court of Appeals decisions citing Rapanos. 


8 Court of Appeals materially construing Rapanos (3 in 
Ninth Circuit, and one each in First, Fifth, Sixth, Seventh 
and Eleventh) 


36 District Court decisions citing Rapanos
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The Courts InterpretThe Courts Interpret
 


RapanosRapanos ––
 The First Three YearsThe First Three Years


U.S. v. Johnson, 467 F.3d 56 (1st Cir. 2006) (“The federal 
government can establish jurisdiction over the target sites if it can 
meet either the plurality's or Justice Kennedy's standard as laid out 
in Rapanos”)


U.S. v. Lucas, 516 F.3d 316 (5th Cir. 2008) (“affirming criminal 
conviction where “the evidence presented at trial supports all three 
of the Rapanos standards”)


U.S. v. Cundiff, 555 F.3d 200 (6th Cir. 2009)(see longer 
discussion)


U.S. v. Gerke Excavating, Inc., 464 F.3d 723 (7th Cir. 2006) 
(remanding enforcement case for fact finding in light of Rapanos 
and requiring district court to follow Justice Kennedy's standard, 
“which we conclude must govern the further stages of this 
litigation” although suggesting possible application of plurality 
standard in rare case).
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The Courts InterpretThe Courts Interpret
 


RapanosRapanos ––
 The First Three YearsThe First Three Years


Northern California River Watch v. City of Healdsburg, 496 
F.3d 993 (9th Cir. 2007) (Justice Kennedy's concurrence provides 
the controlling rule of law for our case” and there is a substantial  
nexus because “water from the Pond seeps into the river through 
both the surface wetlands and the underground aquifer”), replacing 
457 F.3d 1023 (9th Cir. 2006)


U.S. v. Moses, 496 F.3d 984 (9th Cir. 2007) (Justice Kennedy 
opinion is the “controlling rule of law”)


San Francisco Baykeeper v. Cargill Salt Div., 481 F.3d 700 (9th 


Cir. 2007)(finding a pond not to be subject to CWA jurisdiction 
because “the effect of Cargill's Pond on Mowry Slough is 
speculative or insubstantial; the Pond does not significantly affect 
the integrity of the Slough.)
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The Courts InterpretThe Courts Interpret
 


RapanosRapanos ––
 The First Three YearsThe First Three Years


U.S. v. Robison, 505 F.3d 1208 (11th Cir. 2007) (panel decision) 
(stating, in reversing criminal conviction based on erroneous jury 
instruction, that “Justice Kennedy's ‘significant nexus’ test provides 
the governing rule of Rapanos”), and 521 F.3d 1319 (11th Cir. 
2008)(dissenting from denial of rehearing en banc) (court “should 
have instructed the district court that the government may prove 
jurisdiction on remand under either the plurality's or Justice 
Kennedy's test.”)
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August 2008:  United States petitions for certiorari in August 2008:  United States petitions for certiorari in 
Robison (Robison (McWaneMcWane))


Question Presented: Whether the “significant nexus” standard 
described by the opinion concurring in the judgment in Rapanos… 
(Kennedy, J.), establishes the exclusive rule of law for determining 
whether particular streams are “waters of the United States” 
covered by the Clean Water Act (CWA), . . ., even in cases where 
CWA coverage has been established under the standards adopted 
by the four-Justice plurality in Rapanos and by the four Rapanos 
dissenters.


Argument: “Unless and until this Court resolves the question 
presented here, the safest course for the government in a criminal 
prosecution or civil enforcement action is to attempt to establish 
CWA coverage under both the Rapanos plurality's standard and 
that of Justice Kennedy. That burden, however, exceeds what any 
Member of the Rapanos Court believed to be required. And an
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August 2008:  United States petitions for certiorari in August 2008:  United States petitions for certiorari in 
Robison (Robison (McWaneMcWane)) (continued)(continued)


effort to obtain jury verdicts under both standards (to ensure that 
a judgment would not be reversed on the ground that the wrong 
standard was utilized) would require potentially confusing jury 
instructions and special-verdict forms. Those consequences are 
significant in any case tried to a jury, but they are particularly 
onerous in the important area of environmental prosecutions, 
which often involve prolonged trials. Review by this Court is 
necessary to resolve the existing circuit conflict, to alleviate the 
substantial and unnecessary burdens that the conflict places upon 
the responsible agencies' administration of the CWA, and to ensure 
that a stream covered by the Act under the views of eight Justices 
is not placed outside the CWA's protections.”


Cert denied:  December 1, 2008
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United States v.United States v. CundiffCundiff, 555 F. 3d 200 (6, 555 F. 3d 200 (6thth


 
Cir. Cir. 


February 4, 2009)February 4, 2009)
Enforcement case for illegally filling wetlands in Kentucky to make 
is suitable for farming 


Wetlands sit next to Pond and Caney Creeks, which are tributaries 
of the Green River which flows into the Ohio River 


Detailed discussion of which test to apply: Kennedy or Plurality or 
both


“jurisdiction is proper under both Justice Kennedy’s and the 
plurality’s test”


Under Kennedy’s Test: “the wetlands perform significant 
ecological functions in relation to the Green River and the two 
creeks, including: temporary and long-term water storage, 
filtering of the acid runoff and sediment from the nearby mine, 
and providing an important habitat for plants and wildlife.”
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United States v.United States v. CundiffCundiff, 555 F. 3d 200 (6, 555 F. 3d 200 (6thth


 
Cir. Cir. 


February 4, 2009) (continued)February 4, 2009) (continued)


Also with respect to the Kennedy test, the district court had “found 
that the Cundiffs' alterations-unauthorized ditch digging, the 
mechanical clearing of land, and the dredging of material and 
using it as filler-have undermined the wetlands' ability to store 
water which, in turn, has affected the frequency and extent of 
flooding, and increased the flood peaks in the Green River.”


Under Plurality Test: “Although the term ‘continuous surface 
connection’ clearly requires surface flow, it does not mean that 
only perpetually flowing creeks satisfy the plurality's test. Indeed, 
the Rapanos plurality. . . implicitly recognized that wetlands are 
neither navigable-in-fact nor even literally bodies of water. 
Instead, wetlands are merely ‘inundated or saturate’” soil that can 
‘support ... under normal circumstances ... a prevalence of
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United States v.United States v. CundiffCundiff, 555 F. 3d 200 (6, 555 F. 3d 200 (6thth


 
Cir. Cir. 


February 4, 2009) (continued)February 4, 2009) (continued)


vegetation typically adapted for life in saturated soil conditions.’ 33 
C.F.R. § 328.3(b). In other words, the plurality's test requires a 
topical flow of water between a navigable-in-fact waterway or its 
tributary with a wetland, and that connection requires some kind 
of dampness such that polluting a wetland would have a 
proportionate effect on the traditional waterway.”



http://web2.westlaw.com/find/default.wl?tf=-1&rs=WLW9.03&referencepositiontype=T&ifm=NotSet&fn=_top&sv=Split&docname=33CFRS328.3&referenceposition=SP;a83b000018c76&pbc=5D9CBF67&tc=-1&ordoc=2017997405&findtype=L&db=1000547&vr=2.0&rp=/find/default.wl&mt=EnvironmentalLaw

http://web2.westlaw.com/find/default.wl?tf=-1&rs=WLW9.03&referencepositiontype=T&ifm=NotSet&fn=_top&sv=Split&docname=33CFRS328.3&referenceposition=SP;a83b000018c76&pbc=5D9CBF67&tc=-1&ordoc=2017997405&findtype=L&db=1000547&vr=2.0&rp=/find/default.wl&mt=EnvironmentalLaw
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