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Recent History: Corporate 

Criminal Resolutions
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Some Brief History

June 16, 1999:  

Memorandum from the Deputy 

Att’y Gen. to the Component 

Heads & U.S. Attorneys, Bringing 

Criminal Charges Against 

Corporations (“Holder Memo”) 

August 31, 2002: 

Andersen surrendered its 

CPA licenses and right to 

practice before the SEC

December 15, 2008: 

Siemens AG guilty plea to 

FCPA-related books and 

records and internal controls 

violations

December 11, 2012: 

HSBC Holdings plc Deferred 

Prosecution Agreement for anti-money 

laundering and sanctions violations

June 30, 2014: 

BNP Paribas S.A. 

guilty plea to 

sanctions violations

June 4, 2018: 

Société Générale S.A. deferred 

prosecution agreement to 

FCPA violations and LIBOR 

manipulation

January 31, 2020: 

Airbus SE deferred prosecution 

agreement to FCPA and export 

control violations

June 15, 2002:

Arthur Andersen convicted of 

obstructing justice in connection 

with work for the Enron 

Corporation

September 13, 2012: 

Deputy Attorney General speech to 

NYC Bar Association on benefits of 

Deferred Prosecution Agreements

1999 2002 2008 2012 2014 2018 2020

1999-2020
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Corporate Enforcement Policies – Enforcement Areas

• DOJ Antitrust Division: 

– Historically, the Antitrust Division disfavored DPAs and NPAs 

– In July 2019, however, the Division announced a policy shift allowing more 

consideration of DPAs; NPAs continued to be disfavored

• Health Care Fraud:

– DOJ Criminal Division and Civil Division frequently coordinate resolutions that 

can involve:

» Guilty pleas, DPAs, NPAs to felony or misdemeanor FDCA violations

» Civil False Claims Act violations; may be accompanied by a Corporate Integrity 

Agreement and external monitoring
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Corporate Enforcement Policies – Enforcement Areas

• DOJ Tax Division:

– Corporate guilty pleas have been rare; the Tax division generally has entered into

DPAs and NPAs with corporate entities and financial institutions

• Economic Sanctions (OFAC, DOJ):

– Policies allow for NPAs in cases of voluntary self-disclosure

– Outside of VSDs, settlements have included entity guilty pleas and DPAs



Justice Manual:

Principals of Prosecution of Business Organizations

The prosecution of corporate crime is a high priority 

for the Department of Justice. By investigating 

allegations of wrongdoing and bringing charges 

where appropriate for criminal misconduct, the 

Department promotes critical public interests. These 

interests include, among other things: (1) protecting 

the integrity of our economic and capital markets by 

enforcing the rule of law; (2) protecting consumers, 

investors, and business entities against competitors 

who gain unfair advantage by violating the law; (3) 

preventing violations of environmental laws; and (4) 

discouraging business practices that would permit or 

promote unlawful conduct at the expense of the 

public interest.
9



Justice Manual:

Principals of Prosecution of Business Organizations

Corporate 
Crime

Cooperation 
Credit

Individual 
Liability

10



Recent Corporate Prosecution Initiatives

Sept. 2015  
Yates Memo

Nov. 2018 
Rosenstein 

Revisions to JM

Oct. 2021 
Monaco Memo

11



Monaco Memo

▪ Four key initiatives:

• Formation of a corporate criminal advisory group

• Instruct prosecutors to consider corporation’s entire criminal history

• Clarify a corporation’s obligation to provide all information 

concerning all persons involved in corporate misconduct to receive 

cooperation credit

• Address the use of monitorships as part of corporate criminal 

resolutions

12



Monaco Memo

▪ Corporate Crime Advisory Committee

• Broad mandate to update approach to corporate criminal 

enforcement

• Consider cooperation credit, corporate recidivism, and factors 

determining when DPAs and NPAs should be used

• Evaluate new technologies – such as AI – to assist in processing 

vast amounts of data involved in prosecutions

• Solicit input from the business community, academia, and defense 

bar

13



Monaco Memo

Evaluate Past Misconduct

-Domestic or foreign 

criminal prosecution

-Civil or regulatory 

enforcement

-Guidance or warnings

-Across corporate 

structure

-Responsive action taken 

by corporation

14



Monaco Memo

Cooperation Credit

-Identify all individuals

-Substantially 

involved or 

responsible for 

misconduct

-No requirement to 

waive privilege

-Good faith exception

15



Increased Resources for Corporate Prosecutions

▪ 34 new attorneys for DOJ Criminal Fraud Section in 2021

▪ Funding for DOJ to hire another 120 prosecutors in 2022

▪ Funding to add more than 900 FBI agents to support the 
FBI’s white collar criminal enforcement

▪ DOJ identified a chief prosecutor to lead specialized teams 
focused pandemic fraud

▪ Increasing focus and resources for use of data analytics

16



Impact on Internal Investigations

▪ Impact of DOJ policies on internal investigations:

• Re-emphasizes the need to conduct internal investigations

• Consider investigating individuals involved in conduct

• Evaluate past history

– Non-criminal guidance, warnings, sanctions, prior criminal charges

– Look at history 

17
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Key Obligations of 

Corporate Criminal 

Settlements
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Obligations of DPAs and NPAs

• Affirmative obligations:

– Cooperation with ongoing investigations

– Disclosure of any new covered wrongdoing

– Corporate compliance program and related monitoring

– Failure to meet these obligations may result in breach of agreement 

• In addition, a company may be in breach if it:

– Commits a felony under U.S. law

– Provides false, incomplete or misleading information about individual culpability

– Commits any act that is repetitive of the type of conduct that formed the basis of 

the settlement agreement

» In the FCPA context, companies cannot commit any act that, if within the jurisdictional 

reach of the Act, would violate the FCPA

» In the healthcare and sanctions contexts, companies must commit to not violating 

regulations and laws at issue in the underlying agreements 

– Makes statements contradicting facts outlined in the agreement

• The DOJ, in its sole discretion, determines whether a breach has occurred
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Consequences of Breaching DPAs and NPAs

• Prosecution under the facts of the case, taking into account that:

– Facts have been admitted 

– Statute of limitations has been waived

• Extension of the term of the agreement 

• The above gives DOJ the leverage to secure:

– Plea of guilty to underlying charges if the DOJ decides to prosecute 

– Negotiated extension of DPA or NPA obligations



Staying out of Trouble: DOJ’s Guidance on 
Compliance Programs

Chris Bell bellc@gtlaw.com

July 28, 2022

mailto:bellc@gtlaw.com
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• § 9-28.800 of the Justice Manual

• Serves as guidance for prosecutors in deciding:

• Whether and how to bring a criminal case against organizations

• A company’s culpability score under U.S. Sentencing Guidelines

• Whether an independent monitor is needed post-resolution 

• Many other sources of guidance, including:

• U.S. Sentencing Guidelines

• Agency/Program-specific guidance

• e.g., SEC, EPA, FCPA, HHS/OIG, etc.

• Private and non-governmental sources 

• e.g., trade association codes, ISO standards (e.g., ISO 14001 (environmental), 

45001 (safety), 37001 (anti-bribery)

DOJ Evaluation of Corporate Compliance 
Programs

22
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• Prevent non-compliance from happening in the first place

• Maintain a good compliance history

• Deputy A.G. Monaco: “That record of misconduct speaks directly to a 
company’s overall commitment to compliance programs and the appropriate 
culture to disincentivize criminal activity.”

• Protect/enhance reputation/brand, and support other organizational 
initiatives (e.g., ESG)

• Early detection

• Decrease severity of non-compliance

• Increase ability for early and effective mitigation

• Mitigate consequences

• Civil vs. criminal

• Organizational vs. individuals (the “bad apple” defense)

• Mitigate penalties

• Decrease possibility of monitorships

23

The Many Purposes of Compliance Programs
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• “In fact, companies serve their shareholders when they proactively put in 
place compliance functions and spend resources anticipating problems. 
They do so both by avoiding regulatory actions in the first place and 
receiving credit from the government. Conversely, we will ensure the 
absence of such programs inevitably proves a costly omission for 
companies who end up the focus of department investigations.”

• “In general, the Department should favor the imposition of a monitor where 
there is a demonstrated need for, and clear benefit to be derived from, a 
monitorship. Where a corporation's compliance program and controls are 
untested, ineffective, inadequately resourced, or not fully implemented at 
the time of a resolution, Department attorneys should consider imposing a 
monitorship. This is particularly true if the investigation reveals that a 
compliance program is deficient or inadequate in numerous or significant 
respects. Conversely, where a corporation' s compliance program and 
controls are demonstrated to be tested, effective, adequately resourced, 
and fully implemented at the time of a resolution, a monitor may not be 
necessary.” 

24

Deputy A.G. Monaco on Compliance Programs
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DOJ Evaluation of Corporate Compliance 
Programs

1. Is the corporation’s 

compliance 

program well 

designed?

2. Is the program being 

applied earnestly and 

in good faith?  Is the 

program adequately 

resourced and 

empowered to 

function effectively?
A. Risk Assessment

B. Policies and 

Procedures

C. Training and 

Communication

D. Confidential Reporting 

Structure and 

Investigation Process

E. Third Party 

Management

F. Mergers and 

Acquisitions (M&A)

3. Does the 

corporation’s 

compliance 

program work 

in practice?  

A. Commitment by Senior 

and Middle Management

B. Autonomy and 

Resources

C. Incentives and 

Disciplinary Measures

A. Continuous 

improvement, 

Periodic Testing, 

and Review

B. Investigation of 

Misconduct

C. Analysis and 

Remediation

25
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1. Is the corporation’s compliance program 
well designed?

• Senior management oversight

• Sentencing Guidelines recommend Board-
level oversight

• Comprehensive and tailored to company risk 
profile 

• Consider coordinating with company risk 
management programs (e.g., ERM)

• Allocates sufficient resources

• Performance assessments, auditing, key 
performance indicators, etc.: what gets 
measured gets done

DOJ Evaluation of Corporate Compliance 
Programs

A. Risk Assessment

B. Policies and 

Procedures

C. Training and 

Communication

D. Confidential Reporting 

Structure and 

Investigation Process

26

Best Practice: Integrate with Regular Business Operations & Systems
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2. Is the program being applied earnestly 
and in good faith? Is the program 
adequately resourced and empowered 
to function effectively? 

• Compliance program is not simply a “paper 

program” or “snapshot”

• Discipline for misconduct that is applied 

consistently and equally regardless of employee 

seniority: critical to credibility of program and “bad 

apple” defense

• Incentives to encourage good compliance behavior

• Continually reviewing and communicating 

performance data

• Program review and continual improvement

DOJ Evaluation of Corporate Compliance 
Programs

A. Participation by Senior 

and Middle 

Management

B. Autonomy and 

Resources

C. Incentives and 

Disciplinary Measures

27

Visible and Regular Management Participation Critical to 

Effective Ethical and Compliance Culture 
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3. Does the corporation’s compliance 
program work in practice? 

• Instances of misconduct do not, by itself, 

mean that a compliance program was 

ineffective: perfection not expected

• Credible “culture of compliance”

• Improving performance: credible 

investigations, meaningful root cause 

analysis, and effective preventive & 

corrective action

DOJ Evaluation of Corporate Compliance 
Programs

A. Continuous 

improvement, Periodic 

Testing, and Review

B. Investigation of 

Misconduct

C. Analysis and 

Remediation

28

Elevate Compliance & Ethics Performance Alongside Other Key Business Metrics 
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• Deputy A.G. Monaco’s recommendation: 

“Companies need to actively review their compliance programs to ensure they 

adequately monitor for and remediate misconduct — or else it’s going to cost 

them down the line.”

• DOJ is not the only audience for compliance and ethics programs

• Employees, neighbors, shareholders, Federal, State, local agencies, etc.

• Not just for crime: they are general risk-management tools

• Integration into everyday business operations and systems can be a 

significant “force multiplier” 

• Successful companies already know how to manage complex challenges

• To repeat: direct and everyday management participation (not just 

“commitment”) is critical to the success of an effective compliance and 

ethics program 

29

Some Closing Thoughts on Compliance Programs
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Additional 

Risk Mitigation 

Strategies
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Centralize Information about All Open Investigations

Environmental

Legal / 
Regulatory 

Affairs

Operational 
environmental 

compliance 
group

Government 
Contracting

Contracting 
Disputes, 
Litigation

Bids and 
proposals, cost 

accounting, 
ongoing 
contract 

management

Financial 
Controls

Audit 
Committee, 

General 
Counsel, 

Internal Audit

CFO,

Controller, 
Investor 

Relations, 
Disclosure 
Committee

Legal Risk Management

Environmental 
Regulatory 

and Litigation 
Risks

Government 
Contracting 
Obligations 
and Risks

Integrated and 
coordinated 
evaluation of 

financial 
controls and 
disclosures

From siloes . . . . . . . to coordinated risk management 
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Proactive Strategies for Ongoing Investigations

Consistent work plans 
across subject matter 

areas; coordinated teams 
and supervision

Comprehensive 
document and information 

gathering; coordinated 
storage

Well planned process for 
employee interviews

Real-time assessment of 
remediation and 
discipline, where 

appropriate

Thoughtful reporting to 
stakeholders, including 

governance bodies, 
external auditors, 

regulators
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Christopher L. Bell

bellc@gtlaw.com

Gary DiBianco
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