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Buy American Act -- Summary
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► Buy American Act (BAA) establishes a preference for “domestic end 

products”:

▪ Requires contractors to certify whether their products are “domestic” within the 

meaning of the BAA.

▪ Basic test: (1) Manufactured in the U.S.; and (2) Cost of domestic components 

exceeds 55% of overall component cost.*†

* For DoD, “qualifying country” procurements count toward 55%.

† Cost of components test waived for COTS items.

▪ Steel/iron products (new): (1) Manufactured in the U.S.; and (2) Cost of foreign 

steel/iron components is less than 5% of overall component cost.†

† No COTS exception.

▪ Note: BAA analysis is complex, fact-specific, and highly nuanced.



BAA Background / Purpose
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► Passed in 1933 during the Great 

Depression to support U.S. 

labor and manufacturers:

▪ Requires “an individualized, fact-

specific inquiry” due to “the rather 

arbitrary standards and uncertain 

wording of the [BAA] itself.” 

► Implemented at FAR part 25 / 

DFARS part 225:

▪ Provides a preference for 

contractors offering (a) “domestic 

end products” or (b) construction 

services using “domestic 

construction materials.”

▪ Not a prohibition.



What is a Domestic End Product or Construction Material?
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►Unmanufactured

▪ End product or construction material must be mined or produced in the U.S.

►Manufactured (2-part test)

▪ (1) End product or construction material must be manufactured in U.S., and

▪ (2) Cost of components mined, produced, or manufactured in U.S. must 

exceed 55 percent of the cost of all components*.

—**But note special rules for iron and steel end items.** 

►If not domestic … then foreign.



Essential Elements of BAA Analysis
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What are end 
products and 
construction 
materials?

What are 
components?

What is 
manufacturing?



What Are End Products Construction Materials?
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► “End Products”

▪ “[T]hose articles, materials, and 

supplies” purchased by USG for 

“public use in the United States.”

► “Construction Materials”

▪ “[A]n article, material, or supply 

brought to the construction site 

by a contractor or subcontractor 

for incorporation into . . . any 

public building or public work in 

the United States.”



What is a Component?
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►A “component” is an article, material, or supply “incorporated directly” into 

an end product or a construction material.

▪ A subcomponent is a component of a component.

▪ An item could be a component, subcomponent or end product.



Distinguishing Between End Products, Components, and Subcomponents
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USG Procures a 

Cooling Fan

End Product



Distinguishing Between End Products, Components, and Subcomponents
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USG Procures a 

Cooling Fan
USG Procures an 

Engine

End Product

Component

End Product



Distinguishing Between End Products, Components, and Subcomponents
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USG Procures a 

Cooling Fan
USG Procures an 

Engine

USG Procures a 

Car

End Product

Component

Subcomponent

End Product

Component

End Product



What is Manufacturing?
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► Fact specific inquiry

▪ Requires “an individualized, fact-

specific inquiry rather than the 

application of a definite rule to 

known facts. This situation 

originates in the rather arbitrary 

standards and uncertain wording 

of the [BAA] itself. . . .” (United 

States v. Rule Industries, Inc., 

878 F.2d 535 (1st Cir. 1989))

► Standards developed through 

case law:

▪ “significantly altered”

▪ “substantial changes in physical 

character”

▪ “transform or alter the essential 

nature”

▪ “made suitable for its intended 

use and its identity established”

▪ “completion of the article in the 

form required for use by the 

government”



What is Manufacturing?
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► Imperial Eastman Corp.; Thorsen Tool Co.

B-177865, B-179812, Mar. 29, 1974, 74-1 CPD ¶ 153

▪ End product: General mechanic’s tool kit.

▪ Components: Tools, tool case, pocketed canvas rolls.

▪ “[T]he identity and character of the kit is established and fixed as to its current and 

future use” through “[t]he assembly of the particularly related tools into a case and 

rolls.”

▪ “We do not regard the tool case and rolls as items of mere packaging, as in the 

nature of a bottle, but as integral units of the kit without which the tool kit would 

not fulfill its intended and practical purpose.”



What is Manufacturing?
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►DynAmerica, Inc.

B-248237, Sept. 28, 1992, 92-2 CPD ¶ 210

▪ End product: Ammunition link (i.e., a metallic link into which a cartridge of a 

specified size is inserted and which is used to form an ammunition belt) to be 

delivered in a feeder sleeve.

▪ The ammunition link is “fully formed and capable of end use prior to its being 

placed in the cardboard carton known as a feeder sleeve . . . . [which] is merely 

packaging and not manufacturing.”



What is Manufacturing?
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►To the Secretary of the Interior

B-158869, Apr. 27, 1966, 1966 CPD ¶ 31

▪ End product: Reinforcing bar.

▪ Component: Billet (domestic).

▪ Subcomponent: Ingot (foreign).

▪ “The process of converting ingots into billets, involves the use of heating ovens 

and heavy machinery. This, with the fact that the material being treated 

undergoes substantial changes in physical character, is convincing evidence, we 

think, that it constitutes a manufacturing process within the meaning of the Buy 

American Act,” and therefore, the reinforcing bar is manufactured from a domestic 

component.



What is Manufacturing?
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►A. Hirsh, Inc.

B-237466, Feb. 28, 1990, 90-1 CPD ¶ 247

▪ End product: Horsehair.

▪ Horsehair “may be mixed with other material, it may be cut, sorted cleaned and 

packaged but it remains horsehair,” and therefore, these “processes” do not 

“constitute manufacturing under the [Buy American] Act.”



Buy American Act―Complexity
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►“The Buy American Act and regulations draw ill-defined lines between stages 

of production. Instead of providing a straightforward, widely applicable 

formula to determine domesticity, the Act and the regulations call for a case-

specific inquiry into the significance and severability of . . . domestic 

production processes. This multifarious inquiry involves weighing and 

comparing the various steps of the production process and considering the 

contract specifications as well as industry practice . . . We think that 

conflicting, reasonable inferences could be drawn from this inquiry regarding 

the characterization of the production process.”

United States v. Rule Indus., Inc., 878 F.2d 535, 538 (1st Cir. 1989)



Applying the BAA | The Cooling Fan
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Foreign or Domestic 

End Product?

Cooling Fan
(Assembled & 

Processed in U.S.)

Forged Metal
(U.S., $1.75)

Bolts
(China, $.25)



Applying the BAA | The Engine
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Foreign or Domestic 

End Product?
Engine

(Assembled & 
Processed in China)

Pistons
(Mexico, $.50)

Rods
(Canada, $.50)

Cooling Fan
(U.S., $2.00)

Forged Metal 
(U.S., $1.75)

Bolts
(China, $.25)



Applying the BAA | The Car
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Foreign or Domestic 

End Product?

Car 
(Assembled & 

Processed in U.S.)

Steering Wheel 
(U.S., $1.00)

Engine
(China, $3.00)

Cooling Fan 
(U.S., $2.00)

Bolts
(China, $.25)

Forged Metal
(U.S., $1.75)

Rods
(Canada, $.50)

Piston
(Mexico, $.50)

Seat
(U.S., $3.00)

Tires
(Japan, $3.00)



Common BAA Nuances
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► DoD (for supplies):

▪ Qualifying country end products 
and components treated as 
domestic.

▪ “Qualifying country” is term of art 
defined in DFARS

► COTS (for supplies and 
construction materials):

▪ Component cost test generally not 
applicable to COTS end products 
or construction materials 

▪ Predominantly steel or iron COTS 
end items generally still must meet 
component test

► Iron and steel end products:

▪ “Predominantly of iron or steel” 

means the “cost of the iron and 

steel content exceeds 50 percent 

of the total cost of all its 

components.”

▪ For such products, cost of foreign 

iron and steel must constitute less 

than 5 percent of total cost of 

components

▪ No COTS exception to content 

requirement



Common BAA Nuances (cont’d)
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▪ Australia

▪ Austria

▪ Belgium

▪ Canada

▪ Czech Republic

▪ Denmark

▪ Egypt

▪ Estonia

▪ Finland

▪ France

▪ Germany

▪ Greece

▪ Israel

▪ Italy

▪ Japan

▪ Latvia

▪ Luxembourg

▪ Netherlands

▪ Norway

▪ Poland

▪ Portugal

▪ Slovenia

▪ Spain

▪ Sweden

▪ Switzerland

▪ Turkey

▪ United Kingdom

► Qualifying Countries (as of July 1, 2021):



BAA Nuances (DoD Variation)
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Foreign or Domestic 

End Product?

Car
(Assembled & 

Processed in U.S.)

Tires
(Japan, $3)

Seat
(U.S., $3)

Engine
(China, $3)

Steering Wheel
(U.S., $1)



BAA Nuances (COTS Variation)
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Foreign or Domestic 

End Product?

Car
(Assembled & 

Processed in U.S.)

Tires
(Japan, $3)

Seat
(U.S., $3)

Engine
(China, $3)

Steering Wheel
(U.S., $1)



BAA Nuances (Iron/Steel Variation)
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Foreign or Domestic 

End Product?

Air Conditioner
(Assembled & 

Processed in U.S.)

Copper Wiring
(U.S., $3)

Steel Casing
(U.S., $3)

Iron Mounting 
Brackets (China, $1)



Certifications / Representations
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► Prime contractors to certify that each end product is a 

“domestic end product” or “domestic construction 

material” except those that are identified in the 

certificate as “foreign end products” or from a 

“qualifying country.”



Certifications / Representations (cont’d)
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52.225-2 -- Buy American Certificate.

As prescribed in 25.1101(a)(2), insert the following provision:

Buy American Certificate (May 2014)

(a) The offeror certifies that each end product, except those listed in paragraph (b) of this provision, is a domestic end product and that for other 

COTS items, the offeror has considered components of unknown origin to have been mined, produced, or manufactured outside the United 

States. The offeror shall list as foreign end products those end products manufactured in the United States that do not qualify as domestic 

end products, i.e., an end product that is not a COTS item and does not meet the component test in paragraph (2) of the definition of 

“domestic end product.” The terms “commercially available off-the-shelf (COTS) item,” “component,” “domestic end product,” “end 

product,” “foreign end product,” and “United States” are defined in the clause of this solicitation entitled “Buy American—Supplies.”

(b) Foreign End Products

[List as necessary]

(c) The Government will evaluate offers in accordance with the policies and procedures of Part 25 of the Federal Acquisition Regulation.

(End of Provision)

Line Item No.: Country of Origin:



Certifications / Representations (cont’d)
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52.225-9 -- Buy American—Construction Materials.

As prescribed in 25.1102(a), insert the following clause:

Buy American—Construction Materials (May 2014)

(d) Data. To permit evaluation of requests under paragraph (c) of this clause based on unreasonable cost, the Contractor shall include the following 

information and any applicable supporting data based on the survey of suppliers:

Foreign and Domestic Construction Materials Price Comparison

[List name, address, telephone number, and contact for suppliers surveyed. Attach copy of response: if oral, attach summer.]

[Include other applicable supporting information.]

[* Include all delivery costs to the construction site and any applicable duty (whether or not a duty-free entry certificate is issued.]

Construction Material Unit of Measure Quantity Price (Dollars)*

Item 1:

Foreign construction material __________ __________ __________

Domestic construction material __________ __________ __________

Item 2:

Foreign construction material __________ __________ __________

Domestic construction material __________ __________ __________



Exceptions / Waivers to BAA
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► USG may accept foreign end product / construction material in certain circumstances 

without regard to the BAA, including but not limited to:

▪ Public Interest:

o Based on Agency head determination (FAR 25.103(a)).

▪ Public Interest/Nonavailability:

o Lack of sufficient and reasonably available commercial quantities and of a satisfactory 

quality (FAR 25.103(b)).

▪ Unreasonable Cost:

o “The contracting officer may determine that the cost of a domestic end product would be 

unreasonable . . . when there is a competing lower-priced foreign offer (FAR 25.103(c)).

▪ Commercial IT:

o Purchase of foreign end products does not apply to acquisition of information technology 

that is a commercial item (FAR 25.103(e)).

▪ Trade Agreements Act:

o Buy American statue may be waived for countries with trade agreements with the U.S., or 

that that meet other criteria (e.g., least developed countries) (FAR 25.402(a)).



Exceptions
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►Unreasonable cost exception:

Acquisition of Supplies Acquisition of Construction Materials

► Civilian agency procurements:

▪ Add an evaluation factor to foreign end 

product if there is a domestic offeror that is 

not the lowest offeror.

o 20 percent (if low domestic offeror is 

large business).

o 30 percent (if low domestic offeror is 

small business).

► DoD procurements:

▪ Add an evaluation factor of 50 percent to 

foreign end products.

► Civilian agency and DoD procurements:

▪ Add an evaluation factor of 20 percent to 

foreign construction materials.

▪ May submit alternative offers.



Application of Unreasonable Cost Exception
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►Who wins?

Offers

Your Offer (Large Business)

▪ Domestic end product

▪ $2,000,000

Competitor 1’s Offer 

▪ Foreign end product

▪ $1,800,000

Competitor 2’s Offer 

▪ Foreign end product

▪ $1,700,000



Application of Unreasonable Cost Exception (cont’d)
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Offers
Civilian Agency

Procurement Evaluation

DoD Procurement

Evaluation

Your Offer (Large Business):

■ Domestic end product

■ $2,000,000

$2,000,000 $2,000,000

Competitor 1’s Offer:

■ Foreign end product

■ $1,800,000

$2,160,000

(20% Factor)

$2,700,000

(50% Factor)

Competitor 2’s Offer:

■ Foreign end product

■ $1,700,000

$2,040,000

(20% Factor)

$2,550,000

(50% Factor)



Trade Agreements 
Act

July 2021



Background / Purpose
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► Implements international trade 

agreements:

▪Codified at 19 USC § 2501, et seq.

▪Implemented in FAR subpart 25.4 / 

DFARS subpart 225.4.

▪Promotes free trade with countries 

subject to WTO GPA, Free Trade 

Agreements and Israeli Trade Act (e.g., 

Austria, Iceland, Spain, United Kingdom, 

Canada, Mexico, Australia, Korea, 

Israel).

► TAA waives application of the BAA 

for eligible products 

▪Eligible products include end products 

and construction materials that are 

“substantially transformed” in countries 

subject to trade agreements, and end 

products “substantially transformed” in 

the U.S.

oE.g., designated country end products, 

U.S.-made end products.



TAA Threshold
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► Procurement must be valued in excess of a specified dollar threshold (see FAR 

25.402) for TAA to apply:

▪ Thresholds revised periodically.

▪ Applies to orders under GSA Schedule contracts and most ID / IQ contracts (due to 

estimated order values).

► Examples:

Trade Agreement Supply Contract Construction Contract

WTO GPA $182,000 $7,008,000

NAFTA, Canada $25,000 $10,441,216

NAFTA, Mexico $83,099 $10,441,216

Korea FTA $100,000 $6,932,000



Excluded Acquisitions
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► TAA does not apply to certain 

acquisitions, including:

▪Set aside for small businesses.

▪Acquisition of arms, ammunition, or 

war materials, or purchases 

indispensable for national security or 

for national defense purposes.

► For DoD acquisitions, TAA 

applicable only to end products 

identified in specific Product 

Services Groups (PSGs) under 

DFARS 225.401-70, including, 

but not limited to:

▪Railway equipment

▪Construction, mining, excavating, 

and highway maintenance equipment

▪Lumber, millwork, plywood, and 

veneer



What is Substantial Transformation?
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► Defining substantial 

transformation:

▪“Transforming an article into a new and 

different article of commerce, with a 

name, character, or use distinct from the 

original article.”

▪No cost of components test.

▪Guided by Customs determinations.

► Fact specific inquiry:

▪“Regardless of the applicable statutory 

provision, substantial transformation 

analysis is fact-specific and cases that 

are analogous in terms of the nature of 

post-importation processing are 

particularly useful to the court’s analysis.” 

(Energizer Battery, Inc. v. United States, 

190 F.Supp.3d 1308 (Ct. Intl. Trade 

2016))



What is Substantial Transformation?
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►United States v. Gibson-Thomsen Co, Inc.

27 C.C.P.A. 267 (1940)

▪ End product: Toothbrush (manufactured in U.S. from Japanese from materials).

▪ “[H]oles are bored into that end of the toothbrush handle designed to become the 

brush end; that bristles are inserted and embedded therein; that the bristles are 

then trimmed and the handles ‘polished and stamped’.”

▪ The “toothbrush handles and wood brush blocks—are mere materials to be used 

in the United States in the manufacture” of a “new” article (a toothbrush).

▪ These materials “are so processed in the United States that each loses its identity 

in a tariff sense and becomes an integral part of a new article having a new name, 

character, and use.”



What is Substantial Transformation? (cont’d)
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►Energizer Battery, Inc. v. United States

190 F.Supp.3d 1308 (Ct. Intl. Trade 2016)

▪ End product: Military flashlight (assembled in U.S. from Chinese components).

▪ “When articles are imported in prefabricated form with a pre-determined use, the 

assembly of those articles into the final product, without more, may not rise to the 

level of substantial transformation.”

▪ The “post-importation processing is not sufficiently complex as to constitute a 

substantial transformation . . . . While the court agrees that the number of screws, 

washers or nuts is not outcome determinative, the high proportion of such 

connective parts relative to other components supports the court's finding that the 

imported components do not undergo a change in character and, instead, are 

simply held together as an aggregate product after assembly.”



What is Substantial Transformation? (cont’d)
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► Ferrostaal Metals Corp. v. United States

664 F.Supp. 535 (Ct. Intl. Trade 1987)

▪ End product: Steel sheet (Japanese rolled steel that is hot-dipped galvanized in New 

Zealand).

▪ Annealing “restores the ductility of the steel which is lost in the cold rolling process 

performed in Japan” and “significantly affects the character by dedicating the sheet to 

uses compatible with the strength and ductility of the steel.”

▪ “The alloy-bonded zinc coating affects the character of the sheet by changing its chemical 

composition and by providing corrosion resistance.”

▪ “Based on the totality of the evidence, showing that the continuous hot-dip galvanizing 

process effects changes in the name, character and use of the processed steel sheet, the 

Court holds that the changes constitute a substantial transformation and that hot-dipped 

galvanized steel sheet is a new and different article of commerce from full hard cold-rolled 

steel sheet.”



What is Substantial Transformation? (cont’d)

48

►Klinge Corp. v. United States

82 Fed.Cl. 127 (2008)

▪ End product: Large Field Refrigeration Systems (refrigeration unit manufactured 

in Singapore was physically combined in China with a Chinese container).

▪ “The proper inquiry is thus at what point the article acquires its distinct name, 

character, or use. In this instance, we think that it was plainly China.”

▪ “[T]he critical functions of turning the product into an LFRS [e.g., mechanical and 

electrical integration] occurred in China.”



Landmark TAA Ruling
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Acetris Health, LLC v. United States, 949 F.3d 719 (Fed. Cir. 2020)

 Background: Acetris Health, a generic pharmaceutical manufacturer, produced a tablet with an 

active pharmaceutical ingredient (API) sourced from India; API was processed into final dosage 

form in New Jersey.  Historically, would have been a product of India under “substantial 

transformation” analysis.  How about here? 

 Holding: Qualifies as “U.S.-made” because of manufacture into final dosage form in U.S.; unlike 

“designated country end products,” there is no requirement that “U.S.-made end products” be 

“wholly manufactured” in the U.S.

 Takeaways and issues to watch:

⚫ How much activity is required to constitute “manufacturing” in the U.S. for purposes of the FAR 

TA Clause?

⚫ What is the appropriate test and standard for “substantial transformation”?

⚫ Whether FAR will be revised to ensure even-handed treatment of U.S. and designated 

countries?



Applying the TAA
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Estimated value of 
acquisition is $195,000.

Car
(Assembled & 

Processed in U.S.)

Tires
(Japan, $3)

Seat
(U.S., $3)

Engine
(China, $3)

Steering Wheel
(U.S., $1)



Other Sourcing 
Restrictions
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Berry Amendment
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► Codified at 10 USC § 2533a; DFARS 252.225-7012

► DoD may not procure certain items, as end products or components, if they 

are not “grown, reprocessed, reused, or produced in the United States”:

▪ Including, but not limited to: food; clothing and the materials and components 

thereof; tents, tarpaulins, or covers; cotton and certain other types of 

fabric/fibers/materials.

► Exceptions include, but not limited to:

▪ Nonavailability

▪ Emergency acquisitions by activities located outside U.S.

▪ Acquisitions outside the United States in support of combat operations

▪ Incidental amounts of cotton, etc., incorporated into an end product



Specialty Metals
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► Codified at 10 USC § 2533b; DFARS 252.225-7009

► DoD may not procure certain items, or their components, unless the 

specialty metals contained therein are “melted or produced” in the U.S.

▪ Applies to aircraft, missile or space systems, ships, tanks or automotive items, 

weapons systems, or ammunition.

▪ Specialty metals include certain steel, certain metal alloys, titanium and titanium 

alloys, and zirconium and zirconium alloys

► Exceptions include, but not limited to:

▪ De minimis amount of otherwise noncompliant specialty metals

▪ “Electronic components” containing specialty metals

▪ Items manufactured in “qualifying country” containing specialty metals

▪ COTS items, except certain categories like specialty metal mill products



Rare Earth Materials
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► Codified at 10 U.S.C. § 2533c; DFARS 252.225-7052

► DoD may not procure from China, Russia, North Korea, or Iran the following 

“covered materials”:

▪ Tungsten powder, metal, or alloys

▪ Tantalum metal or alloys

▪ Samarium-cobalt magnets

▪ Neodymium-iron-boron magnets

► Exceptions include, but not limited to:

▪ Most (but not all) COTS items

▪ Electronic devices

▪ Nonavailability 



Foreign Military Financing
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► When a contractor sells defense 

items to a foreign government 

under the FMF program, FMF 

funding is available only for the

U.S. content portion of a defense 

article.

▪ The cost of non-U.S. content 

components cannot be covered 

by FMF funds.

► First-tier subcontractors 

supporting FMF contracts are 

required to certify whether or not

their deliverable is considered to 

be of "U.S. content," which 

requires the item to be 

manufactured in the U.S. with at 

least 51% domestic manufacturing 

costs.



“Buy America” Provisions

► Relevant Agencies:

► Federal Highway Administration

► Federal Railroad Administration

► Federal Transit Administration 

► High Speed Rail Program 

► Basic Rule: Funds may not be 

obligated unless steel, iron, and 

manufactured goods used in a 

construction project are produced 

in the United States.

► Exceptions include:

▪ Public interest; and

▪ Nonavailability.



Recent Executive 
Orders

July 2021



Executive Order on Ensuring the Future Is 
Made in All of America by America’s Workers

58

► The Executive Order (“EO”), issued January 25, 

2021, aims to “maximize” the U.S. Government’s 

purchasing of goods and services produced in 

the United States

► The EO follows actions by the Trump 

Administration to strengthen domestic 

preference requirements

► A new category is created to capture all categories 

of domestic preference—called “Made in America 

Laws”

► The impact to the Trade Agreements Act of 1979

is unclear



Major Changes

Prior to Jan. 21, 2021 EO 13881 (current) EO 14005

Test Component test Component test New test TBD

Domestic

Content
50% 55% New % TBD

Price 

Preference

6% (large businesses)

12% (small businesses)

50% (DoD procurements)

20% (large businesses)

30% (small businesses)

50% (DoD procurements)

New % TBD

New rule implementing EO 14005 

expected July 2021



Made in America Executive Order (Jan 2021)

60

Proposes to increase 

the domestic content 

threshold for 

determining whether a 

product qualifies as 

domestic, potentially 

exceeding the 55% 

threshold set by the 

Trump Administration.

Establishes a new 

Made in America 

Office to oversee and 

administer domestic 

preference 

requirements in U.S. 

government 

procurements.

Calls for new 

procedures that would 

increase the level of 

review required to 

obtain a waiver of 

domestic preference 

laws and the scrutiny 

that would apply to 

such waivers.

Directs the Federal 

Acquisition Regulatory 

Council (FAR Council) 

to replace the Buy 

American Act’s 

domestic cost-of-

components test with 

a domestic value-

added test, using as-

yet undetermined 

metrics.

June 2021: Made in America Office released initial guidance implementing the EO, highlighting procedures 

for waiver approvals and outlining processes for tracking and reporting on Made in America compliance



New Waiver Approval Procedures
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► The EO creates new procedures for approving, 

tracking, and reporting waivers of the Made in 

America Laws

► The new Made in America Office within the U.S. Office 

of Management and Budget (“OMB”) will review 

waivers based on detailed justifications from the 

requesting agency

► Considerations of cost-based waivers must assess 

whether the price advantage of a foreign product is 

due to unfair trade practices, such as steel dumping 

or injurious subsidization

► A public database of approved waivers will be created



Replacing the Buy American Act Cost-of-Components Test
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► The EO directs the FAR Council to replace the 

longstanding cost-of-components test with a more 

subjective test that would focus on the domestic value 

added to the product, such as the “U.S. job-supporting 

economic activity” created

► A test based on the value added to the product may impact 

commercially available off-the-shelf (“COTS”) items

▪ Current federal regulations waive the domestic content 

test for COTS items

▪ The EO directs the FAR Council to “promptly” prepare a 

report containing recommendations for limiting the 

existing Buy American Act exception for commercial IT 

products



Executive Order on America’s Supply Chain (Feb 2021)
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► Two sets of reviews:

▪ 100-day reviews of specific supply chains.

▪ One-year sectoral supply chain reviews.

► Process: 

▪ Individual agencies tasked with leading review.

▪ Required consultation with outside stakeholders, 

including industry.

▪ Final recommendations go to the President.

► Outcome: Report analyzing "the defense, intelligence, 

cyber [and] human-rights risks" to supply chains, and 

providing "specific policy recommendations for 

ensuring a resilient supply chain.”

No new 

obligations now 

but potential for 

future 

regulation.



More Made in America Developments to Come?
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► Many COVID relief 

dollars being 

distributed 

through grants, 

which are subject to 

recently finalized 

regulation requiring 

preference for 

domestic goods “to 

the greatest extent 

possible.” See 2 

CFR 200.322.

► Recent Brown-

Baldwin proposal 

(Mar. 15, 2021) to 

suspend waivers 

of BAA for WTO 

GPA countries for 

all “extraordinary 

COVID-19 relief and 

recovery-related 

spending.”

► Much speculation 

about potential 

BAA-like domestic 

preference 

requirements in 

the forthcoming 

infrastructure bill 

(akin to ARRA of 

2009)—details TBD.



Questions?
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Mike Wagner
Partner, Covington & Burling

+1 202 662 5496
mwagner@cov.com 


