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Agenda
• Context and Overall Strategy
• Contract Provisions

– Definitions
– Provider Obligations
– Claims Processing
– Retroactive Adjustments
– Term and Termination
– Other

• Hot Topics and Practical Tips
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What a Contract Looks Like
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What It Really Is
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Scope of Contract

Provider Side
• Which specific facilities 

and professionals are 
being bound?

• How are new entities or 
individuals added? 

• Are all services that the 
Provider offers included?
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MCO Side
• What lines of business are 

included? 
• How is that list revised?
• Can MCO allow its affiliates 

to use its negotiated rates?
• Can MCO “rent” its network 

to other payors?



Document Hierarchy
1. Health Plan’s governing document – may be called a 

“Summary Plan Document” or “Certificate of Coverage” 
2. Exhibits
3. Base Agreement
4. MCO’s Policies and Procedures (“Provider Manual”)
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TIP: Consider how each type of document can be 
amended and what remedies will be available to the 

Provider when that change is not favorable.



Exhibits
• List of provider locations covered by Agreement
• Lines of business covered by Agreement

– Reimbursement rates for each line of business
– Additional provisions required for some lines of 

business, e.g., Medicare Advantage
• State law requirements 
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Contracting Strategy
• The playing field is usually lopsided

– Each improvement in the contract is a win

• Pick your battles
– Understand the business goals
– Remember that this is probably a long-term relationship

• It’s more art than science
– Keeping language vague might be advantageous 
– Inapplicable terms – to delete or not to delete?
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Why define “Payor?”
DEFINITIONS - PAYOR

• Though there may be only one – or a handful – of contracting parties,
most managed care agreements contemplate others accessing the
agreement beyond just the contracting party

• Part of the reason may be as simple as addressing the contracting
party’s organizational structure, including affiliates

• The contracting party may act as a TPA/ASO, and need to capture its
self-insured clients through a broad definition of “Payor”

• A broad definition of “Payor” can also allow for network leasing or
“Silent PPO” arrangements
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Issues with Affiliates
DEFINITIONS - PAYOR

• Due to the nature of state licensing requirements, a single “payor” is 
likely composed of multiple entities that all need to be a party to the 
agreement

• For example, an agreement may ostensibly be with ABC Health Co., 
but will include ABC Health Insurance of New York, ABC HMO of New 
York, ABC Administrator Services, Inc., and others

• This allows the payor to cover all the lines of business that may be 
included in the agreement

• Beware, however, broad definitions of “Affiliate” if there are certain 
related entities, or products they offer, that should not be included
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Issues with ASO Products
DEFINITIONS - PAYOR

• Another common reason that “Payor” expands beyond the contracting
party is if the contracting entity is acting as an administrator for self-
insured plans

• It is important for providers to be aware of this distinction, because
administrators generally do not assume liability for payment for services

• Providers may also have difficulty accessing the information they need
or enforcing the contract against a self-insured plan which is accessing
the agreement through its TPA

• Payors may be willing to agree to assist providers in certain instances;
though their hands may be tied if they can’t enforce a provision under
their agreement with the self-insured plan
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Issues with Network Leasing
DEFINITIONS - PAYOR

• The manner in which “Payor” is defined may also allow the contracting 
payor to lease access to the agreement to third parties

• This can pose an issue for providers, as if the network is leased to a 
third party with which the provider already participates, it may be 
unclear which agreement governs the provider’s reimbursement

• One solution is for the parties to list the “Payors” which have access to 
the agreement, and develop a method for updating that list

• The parties may wish to tread carefully here – as will be discussed 
later, the opposite problem of “cherry picking” can occur when providers 
add locations or acquire new practices
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What to consider when defining “Covered Services”
DEFINITIONS – COVERED SERVICES

• Covered Services should be those services that:
– The provider is licensed and able to provide

– Are included in the member’s benefit plan

– Are Medically Necessary (discussed in a later slide)

• If applicable, “Covered Services” should carve out “carve out” services
that the provider may be able to provide, but the payor has otherwise
contracted for (e.g., behavioral health, lab, radiology, etc.)

• If contracting for only a portion of a provider’s overall services, Covered
Services can be defined as only those services on the rate page
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What to consider when defining “Covered Services”
DEFINITIONS – MEDICAL NECESSITY

• Medical Necessity/Medically Necessary is not always defined, but it 
should be to help avoid future disputes between the parties

• Some lines of business (e.g., Medicaid) will have statutory definitions of 
medical necessity which can be incorporated into the agreement

• Definitions often refer to the “layperson’s standard”

• Definitions may also include reference to the service being rendered in 
the “least costly” or “most cost-efficient” setting
– From a payor’s perspective, this can be a valuable tool in cutting down on 

unnecessary medical spends

– From a provider’s (especially facility’s) perspective, this can lead to high 
denial rates for certain services
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What to consider when defining “Provider Manual” 
DEFINITIONS – PROVIDER MANUAL

• Provider Manuals (or Policies and Procedures) can be fraught with
nuance – both in the definitions and body of the agreement

• Consider whether all policies and procedures which the provider must
follow will be placed in the provider manual – or if certain notices,
policies, and similar statements will be outside of the manual itself

• Payors generally retain the right to amend the provider manual in their
discretion, on notice to the providers

• The agreement itself should preempt the provider manual; the
agreement is negotiated between the parties, but the provider manual
is not
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How to address the provider manual in the body of the agreement
DEFINITIONS – PROVIDER MANUAL

• Payors generally retain the right to unilaterally amend their provider 
manual on notice to the provider

• That doesn’t mean that the provider is without remedy for an adverse 
change, however

• The parties can agree to allow the provider to terminate the agreement 
prior to the provider manual change taking effect

• If a provider has substantial negotiating power, the parties can agree to 
adjust the rates or otherwise have the payor make the provider 
financially whole for an adverse change to the provider manual
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PROVIDER OBLIGATIONS – DATA SHARING

• Outside of audits (discussed separately in this presentation), many 
managed care agreements contemplate data sharing obligations 
between the parties

• This may include encounter data, HEDIS data, and data used in risk 
adjustment

• Encounter data is largely duplicative of claims-level data, but payors 
may wish to have an independent right to collect it to fulfill their own 
reporting requirements

• Risk adjustment data generally comes with representations and 
warranties regarding its accuracy – payors can face penalties for 
reporting erroneous risk adjustment data
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The Basics
CLAIMS SUBMISSION AND REIMBURSEMENT

• The claims submission and payment sections should describe:
– The provider’s timeframe for submitting claims, both from the date of 

service and the date the provider becomes aware of the payor’s 
responsibility (e.g., in a COB scenario)

– The payor’s timeframe for paying claims (addressed in the next slide)

– Penalties for late payments

– Manner for submitting claims (e.g., HCFA 1500 or successor)

– A hold harmless provision (this may be elsewhere in the agreement)

• The rates themselves are typically attached as an exhibit
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Timeframe for claims payment and penalties for late payment
CLAIMS SUBMISSION AND REIMBURSEMENT

• Most states have a “prompt pay law,” which will compel the payor to 
pay clean claims within a certain time period, and usually allow a 
provider to correct unclean claims within a certain time

• Many prompt pay laws have an interest penalty associated with 
payments made after the proscribed timeframe

• Prompt pay laws generally do not, however, apply to all lines of 
business – Medicare and ERISA/self-funded, for example, are generally 
not covered by state’s prompt pay laws

• If the parties want a payment timeframe for those, it must be stated in 
the agreement

• Medicare has payment requirements different from prompt pay laws
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Adding New Locations
CLAIMS SUBMISSION AND REIMBURSEMENT

• When a provider expands, reimbursement for the new location can be
unclear, and should be addressed in the agreement

• The parties should agree on a methodology for adding new locations,
so that claims payment issues do not arise

• The parties should also contemplate situations where the provider
acquires – or is acquired by – another provider with an existing
agreement with the payor

• Ways to address that issue include both agreements remaining in effect
on their terms, both agreements remaining in effect for a negotiation
period, or the payor determining which agreement applies to which
location
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Adding new products
CLAIMS SUBMISSION AND REIMBURSEMENT

• Some agreements will apply to all products offered by a payor – others 
will define a limited set of products

• The parties should consider how additional products may be added
– Will any new product offered be automatically added? Or will the provider 

have a right to agree or veto participation?

– If products are offered to the provider, will all products necessarily be 
offered? Or will only those products the payor chooses be offered?

• The parties should also consider removing products – will the 
termination provisions of the agreement also apply on a product-by-
product basis?
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Prior authorizations
CLAIMS SUBMISSION AND REIMBURSEMENT

• Which Covered Services require prior authorization is generally
addressed in the provider manual

• From a provider’s perspective, the agreement should be clear that a
payor cannot deny a claim on retrospective review that has already
received a prior authorization – the prior auth should be binding

• Even if the prior auth is binding, there should be exceptions for fraud or
changes in material information

22



mwe.com

Member Verification
CLAIMS SUBMISSION AND REIMBURSEMENT

• The agreement only applies to members, so the obligation of the 
provider to confirm eligibility of individuals should be clear

• The provider should ensure that the payor provides means to confirm 
eligibility, via ID card, phone hotline, or electronic portal

• The payor will likely want to maintain that it has final authority to 
determine eligibility

• The payor and provider can negotiate payment issues for individuals 
identified as eligible erroneously by the payor (but see next slide for 
retroactive disenrollment issues)
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Retroactive Disenrollments
CLAIMS SUBMISSION AND REIMBURSEMENT

• While the payor should be responsible for maintaining an accurate 
enrollment database, retroactive disenrollments pose a unique issue

• For government products (Medicare, Medicaid, etc.), the payor will 
have little control over retroactive disenrollments – the government 
authority will retain the right to retroactively disenroll individuals, and 
will require repayment of premiums when it does

• Since the payor will have to repay premiums, it will likely wish to recoup 
payments from the provider – though it is not always a legal 
requirement that it do so

• Recoupment does not necessarily mean the provider won’t be paid – it 
can attempt to seek payment from the correct payor after recoupment
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Provider Credentialing
CLAIMS SUBMISSION AND REIMBURSEMENT

• Claims are only paid if the provider is credentialed

• If the provider is not already credentialed with the payor (or if it has 
employed/contracted providers who are not), contemplate how claims 
for services rendered pre-credentialing will be handled

• Some states have laws regarding how long credentialing can take, and 
providers can advocate for including a deadline

• Many providers prefer to assume delegated credentialing to handle the 
matter themselves – though this is usually addressed through a 
separate agreement
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Retroactive Claim Adjustments
• Overpayments and Underpayments

– What is the lookback period for each party?

• Recoupment Process
– Prior detailed notice
– Opportunity to appeal 
– Appeal process is completed before any recoupments are taken
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Audits
• Timing – prepayment or post-payment? 
• Payor’s use of vendors
• Prior notice of an audit
• Entrance and/or exit conferences
• Limits on number of audits per year and/or number of 

medical records per audit
• Both overpayments and underpayments are identified
• Extrapolation of overpayments based on audit results
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Term and Termination
• Term

– Length of the initial term
– Automatic renewal (evergreen) vs. hard stop

• Termination
– Without cause – at any time or only at the end of a term?
– With cause
– Immediate – payor may request notice of adverse events 

• Obligations after Termination
– Non-disparagement clauses
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Amendments
• Amendments of Agreement

– Mutual amendments only if possible
• Exception for amendments required by law

– Amending with notice and opportunity for objection

• Amendments of Provider Manual / Policies and Procedures
– Likely to be unilateral changes made by the payor
– Prior written notice – in what format?
– Opportunity to negotiate if new policy would create material

adverse effect on provider, either financially or administratively
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Other Provisions
• Dispute Resolution

– Administrative procedures
– Mediation / arbitration 
– Governing law / venue

• Insurance
• Indemnification 
• Assignment
• Establishment of Joint Operating Committee 
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Types of Reimbursement Models

• Fee-for-service examples
– Discount off billed charges
– CMS methodologies (DRGs, groupers, etc.)
– MCO’s own proprietary fee schedule

• Value-based programs
– With or without fee-for-service reimbursement
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Shift to Value-Based Reimbursement
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RECENT CASE LAW

• Case law regarding managed care agreements is sparse

• Many contracts are subject to confidential arbitration clauses

• Many times the dispute relates to medical necessity, which is often 
addressed through a confidential Independent Review Organization 
(IRO) process

• For those matters that are litigated, due to the complexity of the 
arrangements and the need for ongoing cooperation between the 
parties, many are settled

• Out-of-network cases are more common, but fundamentally different, 
and treatment is likely to change with the federal No Surprises Act 
coming into effect
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Stanford Health Care v. USAble Mutual Insurance Co. 

2021 WL 2936732 (N.D. Cal. July 2021)

RECENT CASE LAW

• Plaintiff provider had a contract with Anthem, which it claimed the 
defendant was subject to under the Blue Card Program

• Plaintiff provided emergency mental health treatment to an Anthem 
beneficiary

• Anthem informed provider that New Directions performed UR for the 
BH benefits of the patient’s plan, though Anthem paid the claims

• New Directions denied the claim for lack of prior authorization

• Plaintiff submitted a claim to Anthem, which was necessary to file an 
appeal, but Anthem rejected the claim, stating no reimbursement was 
available under the benefit plan

• The case was barred due to the statute of limitations
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Advance Physicians v. Connecticut General Life Insurance Co.

2021 WL 2857241 (N.D. Tex. July 2021)

RECENT CASE LAW

• Plaintiff asserted that CIGNA wrongly denied claims

• The court held that ERISA’s requirement that all administrative 
remedies under the plan be fully exhausted was not satisfied

• Attorneys for both sides had exchanged correspondence, but the court 
held that the correspondence was an informal attempt to resolve formal 
claims

• The claim was, therefore, barred
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San Jose Neurospine v. Aetna Health of California, Inc.

45 Cal. App. 5th 953 (2020)

RECENT CASE LAW

• Aetna Health denied a claim for an emergency spine surgery because 
the initial claim failed to identify the surgery as an emergency

• The record established that Aetna had notice that the surgery was 
performed on an emergency basis

• Aetna took the position that because the initial claim failed to identify 
the service as an emergency service, it did not have to pay the claim

• The court held that a technical error on a claim, later corrected, was not 
sufficient grounds to deny claim
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Practical Tips / Discussion / Q&A
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This material is for general information purposes only and should not be construed as legal advice or any other advice on any specific facts or circumstances. 
No one should act or refrain from acting based upon any information herein without seeking professional legal advice. McDermott Will & Emery* (McDermott) 
makes no warranties, representations, or claims of any kind concerning the content herein. McDermott and the contributing presenters or authors expressly 
disclaim all liability to any person in respect of the consequences of anything done or not done in reliance upon the use of contents included herein. 
*For a complete list of McDermott entities visit mwe.com/legalnotices.

©2021 McDermott Will & Emery. All rights reserved. Any use of these materials including reproduction, modification, distribution or republication, without the prior 
written consent of McDermott is strictly prohibited. This may be considered attorney advertising. Prior results do not guarantee a similar outcome. 

Gregory R. Mitchell, Counsel 
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Amy L. Mackin  
919.447.4963

amackin@hallrender.com 

This presentation is solely for educational purposes and the matters presented 
herein do not constitute legal advice with respect to your particular situation. 
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