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Overview

Basic principles of penalty 
negotiation

Statutory penalty calculation

The art of counting violations

Consent decree violations
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Basic Rules of 
Penalty 
Negotiations
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Statutory Scheme
Unlike negotiations amongst private parties, legislative and administrative rules set 

the parameters of environmental civil penalty negotiations.

• Section 309(d) of the Clean Water Act, 33 U.S.C. 1319(D), is representative of the Penalty Schemes built into 

the various environmental statutes:

In determining the amount of a civil penalty, the court shall consider the seriousness of the violation or 

violations, the economic benefit (if any) resulting from the violation, any history of such violations, any 

good-faith efforts to comply with the applicable requirements, the economic impact of the penalty on 

the violator, and such other matters as justice may require.

• The Clean Air Act has a similar statutory provision. 

• See CAA 113(e)(1), 42 U.S.C. 7413(e)(1).

• So too does the Toxic Substances Control Act. 

• See TSCA 16(a)(2)(B), 15 U.S.C. 2615(a)(2)(B).
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Statutory Scheme (cont.)

Environmental civil penalties can 

range from a few thousand 

dollars to the statutory 

maximum amount under the 

Federal Civil Penalties Inflation 

Act of 1990.

EPA, Civil Monetary Penalty Inflation Adjustment, 87 Fed. Reg. 1676 (Jan. 12, 

2022) – Effective for violations that occurred after November 2, 2015, where 

the penalty was assessed on or after January 12, 2022. 
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Daily $51,796 –  $109,024

Maximum $414,364

Daily $20,719 – $59,973

Maximum $299,857

Daily $62,689

Maximum $188,069

2022 Penalties

Clean Air Act

Clean Water Act

CERCLA

RCRA Daily $16,307 – $109,024



EPA General Penalty Policies
• EPA (and State agencies) have attempted to develop policies that allow for the calculation of penalties. 

• EPA has promulgated 19 such policies. See Riesel, Environmental Enforcement, Civil and Criminal, AMC PRESS (1997) 

(last updated January 2022).

• Although individual government attorneys may ignore the Agency’s civil penalty policies, those policies implement the 

statutory mandates and will usually comprise the outer bounds of negotiations.
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Statute-Specific Penalty Policies
• Underground Injection Control (UIC) Program Judicial and Administrative 

Order Settlement Penalty Policy (Sept. 1993)

• New Public Water System Supervision Program Settlement Penalty Policy 
(May 25, 1994)

Toxic Substances Control Act:

• Polychlorinated Biphenyls (PCB) Penalty Policy (Apr. 9, 1990)

• Section 1018 - Disclosure Rule Enforcement Response and Penalty Policy 
(ERPP) (Dec. 2007) Lead-Based Paint Graduated Penalty Approach Policy 
(Sept. 20, 2019)

• Revised Interim Final Consolidated Enforcement Response and Penalty 
Policy for the Pre-Renovation Education Rule; Renovation, Repair and 
Painting Rule; and Lead-Based Paint Activities Rule (Aug. 2013)

Federal Insecticide, Fungicide, and Rodenticide Act:

• FIFRA Enforcement Response Policy (Dec. 2009)

• Enforcement Response Policy for FIFRA Section 7(C) Establishment 
Reporting Requirements (May 2010)

• Revised Federal Insecticide, Fungicide, and Rodenticide Act Section 7(c) 
Expedited Settlement Agreement Program -Penalty Matrix Table (Section 
VII) (Aug. 23, 2019)
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Methods of Calculating the Penalty
• The amount of any penalty, the analysis of 
the statutory adjustment factors, and the 
process of weighing the adjustment factors 
are highly discretionary with a Court, and 
therefore should be even more so with an 
agency.

• See, e.g., Sierra Club, Lone Star Chapter v. Cedar 
Point Oil Co., 73 F 3d. 546 (5th Cir 1996). 

• The Federal environmental statutes do not 
prescribe a specific method for determining 
appropriate penalties, or how to apply the 
adjustment factors.

• Some courts use the “top-down” approach, in 
which the court starts at the maximum penalty 
allowed by law and reduces downward as 
appropriate considering the adjustment factors.

• See, e.g., Sierra Club, Lone Star Chapter v. Cedar Point 
Oil Co., 73 F 3d. 546 (5th Cir 1996). 

• Other courts employ the “bottom-up” 
approach, in which the court starts at the 
economic benefit of noncompliance and adjusts 
upward or downward as appropriate considering 
the adjustment factors.

• See, e.g., United States v. Smithfield Foods, Inc., 191 F.3d 
516 (4th Cir. 1999).

• A court can also rely upon the adjustment 
factors to arrive at an appropriate amount
without starting at a specific amount, because 
the statute only requires that the penalty be 
consistent with a consideration of each of the 
factors.

• See, e.g., United States v. Anthony Dell ’Aquilla, Enters. & 
Subsidiaries, 150 F.3d 329 (3rd Cir. 1998).
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Statute-Specific Penalty Matrix Examples
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The Art of Counting Violations

• A critical aspect for determining the amount of the penalty is the determination 
of the number of violations.
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“Continuing Violations”
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Circuit Split regarding “Continuing Violations”

Sasser v. Administrator, U.S. EPA (4th 
Cir. 1993):

• “Each day the pollutant remains . . .  
without a permit constitutes an additional 
day of violation.”

United States v. Telluride (D.Colo. 1995), 
rev’d on other grounds (10th Cir. 1998)”

• “[L]iability for the penalty attaches at the 
moment of violation . . . when the claim of the 
penalty ‘first accrued.’ ” (quoting 3M Co. v. 
Browner (D.C. Cir. 1994)).

• “[I]njuries or damages resulting from the 
violation are not part of the cause of action . . .”
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5-Year Statute of Limitations
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Scenario: A company constructs then operates a facility 
without a permit. 

How would the violation(s) be counted?

Under Sasser Framework:
• “Continuing violation” for 

duration of unpermitted 
facility’s existence. Each day 
without permit counts as 
another violation.

• 5-year SOL will not begin to run 
until remedied by permit and 
may never begin to run, if facility 
never acquires permit to 
remedy.

Under Telluride Framework:

• Single violation for the 
commencement of 
construction without permit.

• 5-year SOL begins to run from 
date that unpermitted 
construction first commenced. 

• Lingering effects of violation 
are not part of claim and do 
not count as additional 
violations.

Scenario: A company constructs then operates a facility 
without a permit. 

How would the violation(s) be counted?

Under Sasser Framework:
• “Continuing violation” for 

duration of unpermitted 
facility’s existence. Each day 
without permit counts as 
another violation.

• 5-year SOL will not begin to run 
until remedied by permit and 
may never begin to run, if facility 
never acquires permit to 
remedy.

Under Telluride Framework:

• Single violation for the 
commencement of 
construction without permit.

• 5-year SOL begins to run from 
date that unpermitted 
construction first commenced. 

• Lingering effects of violation 
are not part of claim and do 
not count as additional 
violations. 14



Application of the Penalty Policy
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Drafting of the Consent Decree
Whereas Clauses:

• Often do not receive as much attention as 
the substantive sections of a consent 
decree

• However, they can paint a picture of the 
respondent – positively or negatively – and 
are worthy of attention
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Drafting of the Consent Decree (cont.)
Force Majeure:

• Force Majeure clause provides relief should respondent be unable to fulfill its consent decree obligations 
“Respondent shall not be in violation of this Decree if Respondent cannot comply with any requirement because the failure to 
comply is the result of a force majeure event (“Force Majeure Event”). A Force Majeure Event shall include acts of God, work 
stoppages due to labor disputes or strikes, fires, explosions, epidemics (including, without limitation, conditions arising from state 
or local emergency orders issued to respond to the COVID-19 pandemic), delay in obtaining materials due to global supply chain 
holdups, refusal of a governmental authority to provide necessary Authorization, riots, war rebellion, or sabotage, or any other
condition that was not caused by the negligence or willful misconduct of Respondent and that could not have been avoided by 
Respondent through the exercise of due care. If a failure  of or delay in performance by Respondent results from the occurrence of 
a Force Majeure Event, the delay shall be excused and the time for performance extended by a period of equivalent to the time lost 
because of the Force Majeure Event, if and to the extent that the: (i) delay or failure was beyond the control of Respondent and not 
due to its fault or negligence; (ii) delay or failure was not extended because of Respondent’s failure to use reasonable diligence to 
overcome the obstacle or to resume performance immediately after such obstacle was overcome; (iii) Respondent provides notice
to the Government within 15 days of Respondent’s knowledge that the event would prevent or delay performance that it is 
invoking the protection of this provision; and (iv) such notice includes the measures taken and to be taken to prevent or minimize 
any delays, and may request an appropriate extension or modification as appropriate. Respondent shall be deemed to know of any 
circumstances which it, any entity controlled by it, or its contractors knew or should have known.”

• However, often difficult to obtain benefits because successful Force Majeure claim is:
i. dependent on prompt notice of the occurrence, and 

ii. proof that the event could not be avoided.
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Drafting of the Consent Decree (cont.)

Dispute Resolution Clause:

• Respondents may not have the 
opportunity to include a dispute 
resolution clause in their decree at 
all

• If one is included, the clause may 
leave dispute resolution to a higher 
agency official----which is better 
than no dispute resolution clause.

• Recourse to court in a plenary 
action or to the Court entering the 
decree may be negotiated.
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Drafting of the Consent Decree (cont.)
Consent Decree Violations and Suspended penalties

• Consent decrees frequently include provisions imposing additional penalties or re-
imposing suspended penalties for violations of the consent decree or for 
nonperformance of its obligations.

• Determining whether the consent decree has been violated:
• Determination of consent decree violations or nonperformance “in the agency’s sole discretion” is 

unfavorable.

• More prudent to draft a clause requiring factual determination consent decree violations or 
nonperformance.
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Supplemental Environmental Projects
Supplemental Environmental Projects (SEPs) 
are environmentally beneficial projects which 
a defendant agrees to undertake in 
settlement of an enforcement action, but 
which the defendant is not otherwise legally 
required to perform.
• “Environmentally beneficial” –

SEP must improve, protect, or reduce risks to public 
health or the environment

• “In settlement of an enforcement action” –
(i) SEP performance obligation is part of legally 
enforceable settlement document; (ii) EPA has 
opportunity to review/comment prior to SEP 
implementation; and (iii) SEP is commenced only 
after EPA identified a violation

• “Not otherwise legally required to perform” –
SEP is not required by any federal, state, or local 
law or regulation and cannot include actions which 
the defendant is likely to be required to perform as 
injunctive relief or by other statutory/regulatory 
requirement.

History of SEPs:
• EPA first introduced SEPs in Feb. 1991 and expanded in a 

comprehensive SEP Policy in 1998.
• See EPA, Memorandum: Issuance of Final Supplemental 

Environmental Projects Policy (Apr. 10, 1998).

• EPA consolidated its SEP policy in 2015.
• See EPA, Memorandum: Issuance of the 2015 Update to the 1998 

U.S. Environmental Protection Agency Supplemental 
Environmental Projects Policy (Mar. 10, 2015).

• Trump Administration canceled use of SEPs during 
settlement through a series of DOJ memoranda 
between 2017-2021.

• See, e.g., DOJ, Memorandum: Supplemental Environmental 
Projects ("SEPs") in Civil Settlements with Private Defendants (Mar. 
12, 2020) (the “Clark Memorandum”).

• AAG Jeffrey Bossart Clark stated that “SEPs violate the 
Miscellaneous Receipts Act” (31 U.SC. § 3302), which requires 
penalties received by the government go to the Treasury.

• Biden Administration revived SEPs in 2021:
• See DOJ, Memorandum: Guidelines and Limitations for Settlement 

Agreements involving Payments to Non-Governmental Third 
Parties (May 5, 2021).

• AG Merrick Garland rescinded the Clark Memorandum and 
restored DOJ’s ability to use SEPs in appropriate circumstances as 
part of environmental enforcement settlements.
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Supplemental Environmental Projects (cont.)
EPA Legal Guidelines for SEPs:

• All SEPs must have sufficient nexus between the violation and proposed project.

• SEPs may not be inconsistent with underlying statue(s) that are basis of enforcement action and 
must advance at least one objective of the statute(s).

• SEP must relate to underlying environmental violations and be designed to reduce: 
i. the likelihood of similar, future violations; 

ii. adverse impact to public health and/or the environment resulting from the violations; and 

iii. overall risk to public health and/or the environment affected by the violation.

• Type and scope of SEPs must be specifically described and defined in the settlement document.

• EPA has oversight authority and legal recourse to ensure SEP is performed, but EPA may not 
manage or administer the SEP.

• SEPs may not augment the EPA’s resources to perform a particular activity for which the Agency 
receives a specific congressional appropriation (except diesel emissions reductions projects).
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Supplemental Environmental Projects (cont.)
Seven Types of SEPs Identified by EPA:

5. Assessments and Audits – three types:

i. Pollution prevention assessments;

ii. Environmental quality assessments; and

iii. Compliance audits.

6. Environmental Compliance Promotion –
• E.g., seminar directly related to correcting widespread 

or prevalent violations within the defendant’s 
economic sector

7. Emergency Planning and Preparedness –
• E.g., providing computers and software, 

communication systems, chemical emission detection 
and inactivation equipment,  HAZMAT equipment, or 
training, to a responsible state or local emergency 
response or planning entity. 

8. Other –
• Projects that do not fit one of the seven categories 

above, which have environmental and/or public health 
benefits and are otherwise fully compliance with the 
SEP Policy 

1. Public Health –

• E.g., blood lead level testing, asthma screening 
and treatment and mobile health clinics

2. Pollution Prevention –

• E.g., equipment or technology modifications, 
process or procedure modifications, resource 
conservation or increased efficiency, “in-process 
recycling”

3. Pollution Reduction –

• E.g., installation of a more effective control or 
treatment technology, improved containment, 
safer disposal, “out-of-process recycling”

4. Environmental Restoration & Protection –

• E.g., restoration of a wetland in the same 
ecosystem, acquisition and management of a 
watershed area to protect a drinking water 
supply, protecting habitat for species endangered 
by the violation
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Supplemental Environmental Projects (cont.)
SEPs are not penalties, nor are they accepted in lieu of penalty. 

• Defendant’s commitment to perform SEP is relevant factor for EPA to consider in 
establishing appropriate penalty amount.

• Penalty mitigation considering SEP is solely within EPA’s discretion.
• There is no presumption of the “correct” amount of penalty mitigation.

• Settlements with SEP must also include a penalty (with limited exception) that 
equals/exceeds either:
• Entire economic benefit of noncompliance plus 10% of gravity component of noncompliance; or

• 25% of the gravity component, whichever is greater.

• Stipulated penalty liability for failure to adequately perform or complete a SEP 
should always be included in the settlement.
• Determination of failure to perform SEP is also within EPA’s discretion.
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End
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Overview

▪ Consent Decrees – what makes them different,  
significant?

▪ Critical provisions and strategies for negotiating 
language

▪ Key strategies for negotiating dollars and cents

▪ Implementation, long-term implications

▪ Modification, strategic considerations

▪ Termination, strategic considerations 



Consent Decrees – What makes them 
different and why are they so significant?

▪ Negotiate with EPA attorney & United States 
Department of Justice

vs.



Consent Decrees – What makes them 
different and why are they so significant?

▪ Require approval by Federal Court – filed 
simultaneously with complaint

▪ Date of Lodging – date filed with court

▪ Date of Entry – date approved by court/should 
be effective date in most cases (limited 
exceptions)
▪ How long between lodging and entry???

▪ Makes project planning/securing permits very 
challenging



Consent Decrees – What makes them 
different and why are they so significant?

▪ Public participation process

▪ At this stage, EPA and Defendant have the 
same objective and should work cooperatively

▪ Sensitive issues – try to influence how they are 
presented; public comments can influence 
judge

▪ Settlement may get a lot of press attention

▪ May need to defend consent decree in court



Critical Provisions and Strategies 
for Negotiating Language
▪ “Standard language” – is it really?

VS.



Critical Provisions and Strategies for 
Negotiating Language

▪ Definitions – can be critical for overall 
interpretation and thus compliance

▪ Injunctive relief obligations – one and done or 
ongoing?

▪ Do they run from date of lodging or date of 
entry?



Critical Provisions and Strategies for 
Negotiating Language
◼ Release from liability – it’s only as good as the 

Complaint



Key Strategies for Negotiating 
Dollars and Cents

◼ Approach for civil penalty

◼ Look for alternative calculation approaches

◼ Do your own math and show your work

◼ Account for injunctive relief costs

◼ When does interest accrue?

◼ Approach for stipulated penalties

◼ Language matters, be creative (can you combine?)

◼ Catch-all provisions, be careful

◼ Comparison to comparable consent decrees

©2022



Implementation, 
Long-term Implications

◼ Expect increased facility inspections and/or 
community interest once consent decree is 
effective

◼ What’s the likelihood of violating the consent 
decree and how often?

◼ Realistic inability to comply may be negotiation 
deal-breaker

©2022



Implementation, 
Long-term Implications
◼ Consent decree survival and permit incorporation

◼ Be mindful during negotiations whether 
obligations could live forever as federally-
enforceable requirements



Modification –
Strategic Considerations

◼ Consent decrees can and should be amended 
under certain circumstances

◼ Changes in operations, clarity regarding 
interpretation

◼ Material and non-material amendments

©2022



Termination –
Strategic Considerations 

▪ What does it mean to demonstrate satisfactory 
compliance?

▪ Be specific

▪ How long must the defendant maintain
satisfactory compliance prior to seeking 
termination?

▪ Termination mechanics, possible complications

▪ Superseding a prior consent decree?

©2022



Practice Pointers

◼ Define universe of most comparable consent 
decrees 

◼ Be mindful of unfavorable provisions

◼ Use favorable provisions to your benefit

◼ Interplay among internal provisions can be critical

◼ Assume interpretation questions will arise after 
effective date

◼ Timing can be critical; plan carefully

◼ Be prepared for public participation/attention



Questions?

Katherine L. Vaccaro-kvaccaro@mankogold.com
Manko, Gold, Katcher & Fox, LLP

484.430.2329

www.mankogold.com 
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