
Negotiating Business Agreements via Text, Email, 
and Other Electronic Communications
Avoiding Inadvertent Contracts; Navigating Issues of Enforceability, 
Authentication of E-Signatures, and Admissibility

Today’s faculty features:

1pm Eastern    |    12pm Central   |   11am Mountain    |    10am Pacific

The audio portion of the conference may be accessed via the telephone or by using your computer's 
speakers. Please refer to the instructions emailed to registrants for additional information.  If you 
have any questions, please contact Customer Service at 1-800-926-7926 ext. 1.

TUESDAY, JULY 21, 2020

Presenting a live 90-minute webinar with interactive Q&A

Tara J. Anderson, Attorney, TJA Business Law, Eden Prairie, Minn.

Jon L. Farnsworth, Partner, Spencer Fane, Minneapolis



Tips for Optimal Quality

Sound Quality
If you are listening via your computer speakers, please note that the quality 
of your sound will vary depending on the speed and quality of your internet 
connection.

If the sound quality is not satisfactory, you may listen via the phone: dial 
1-877-447-0294 and enter your Conference ID and PIN when prompted. 
Otherwise, please send us a chat or e-mail sound@straffordpub.com immediately 
so we can address the problem.

If you dialed in and have any difficulties during the call, press *0 for assistance.

Viewing Quality
To maximize your screen, press the ‘Full Screen’ symbol located on the bottom 
right of the slides. To exit full screen, press the Esc button.

FOR LIVE EVENT ONLY



Continuing Education Credits

In order for us to process your continuing education credit, you must confirm your 
participation in this webinar by completing and submitting the Attendance 
Affirmation/Evaluation after the webinar. 

A link to the Attendance Affirmation/Evaluation will be in the thank you email 
that you will receive immediately following the program.

For additional information about continuing education, call us at 1-800-926-7926 
ext. 2.

FOR LIVE EVENT ONLY



Program Materials

If you have not printed the conference materials for this program, please 
complete the following steps:

• Click on the link to the PDF of the slides for today’s program, which is located 
to the right of the slides, just above the Q&A box.

• The PDF will open a separate tab/window.  Print the slides by clicking on the 
printer icon.

FOR LIVE EVENT ONLY



Spencer Fane LLP | spencerfane.com

Jon L. Farnsworth
612-268-7018

jfarnsworth@spencerfane.com

This material and presentation are 
provided for educational purposes only.  

They should not be construed as 
providing legal advice nor establishing 

any attorney-client relationship.

Negotiating Business Agreements via Email, 
Text and Other Electronic Communications:

Avoiding Inadvertent Contracts: Navigating Issues of 
Enforceability, Authentication of E-Signatures, and Admissibility

July 21, 2020

Tara Anderson
612-964-4299

Tara.Anderson@tjabusinesslaw.com



Overview

• Recent trends and case law developments

• Avoid the inadvertent creation of an electronic contract

• Minimize liability and risks using electronic 
communications

• Legal issues with electronic signatures

• Enforceability, authentication, and admissibility in 
breach of contract disputes
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Learning Objectives

• Lessons from court rulings

• Avoid common pitfalls

• Practical tips

• Identify best practices

7



Contracts 101

But first, a refresher:

• Negotiation technologies change, but the 
fundamentals still apply

• A valid contract requires

― Offer

― Acceptance

― Consideration
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Can electronic communications constitute a binding 
agreement?

• Yes

‒ Allows businesses to operate more efficiently

‒ Enables collaboration

‒ Removes certain geographic barriers 

Contracts 101
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• Electronic communications (“EC”):

‒ Accepted practice, but some risks

‒ Greater informality

‒ Assumptions omitted/lower quality

• Use of blockchain for recordkeeping

• Remote notarization

• Corporate authority issues

• Consumer protection

Recent Trends
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Inadvertent contract

• Monster Energy Drinks worked with DJ to create 
promo video

• Promo video contained Beastie Boys music 

• Monster posted video online

• Monster failed to obtain license or permission for 
music

• Beastie Boys sued Monster

Boys v. Monster Energy Co., 983 F. Supp. 2d 
338 (S.D.N.Y. 2013)
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• Monster sued DJ

• Monster claimed a contract was formed with DJ 
from an email exchange

• Monster emailed DJ: your music video will be 
posted online 

• DJ responded (at 3:50 a.m.): “Dope!”

• Was a binding contract formed?

Boys, 983 F. Supp. 2d 338
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• Court found no contract existed

• No valid offer from Monster

• Court noted:

‒ “In proper context, the word ‘Dope!’ could 
certainly be taken as an expression, albeit 
unorthodox, of approval and acceptance of 
another’s antecedent offer.”

Boys, 983 F. Supp. 2d at 350
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Takeaways:

• A one-word response (“Dope!”) could bind a party

• Formalize contracts with important parties (e.g., 
indemnification, insurance, etc.)

• Properly license music

Boys, 983 F. Supp. 338
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• Various claims over the sale of a vehicle 

• BMW transmitted a draft settlement agreement 
via email

• After several email exchanges, Plaintiff 
acknowledged that a complete agreement had 
been reached

Jarvis v. BMW of N. Am., LLC 
Case No: 2:14-cv-654-FtM-29CM, 2016 U.S. Dist. 
LEXIS 37679 (M.D. Fla. March 22, 2016)
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• Plaintiff transmitted a final copy of the settlement 
agreement to BMW for signature

• After BMW signed, Plaintiff refused to sign

• Court enforced the settlement agreement

‒ “The series of emails represent an acceptance of 
the offer and the memorializing of the terms in the 
settlement agreement further signifies that all 
essential terms were agreed upon.”

Jarvis, 2016 U.S. Dist. Lexis 37679 at * 5
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Contract Modification

• Existing agreements may be inadvertently modified 
by electronic communications

• Agreement existed between parties

• Day-long instant messenger conversation occurred 
between parties

CX Digital Media, Inc. v. Smoking Everywhere, Inc.
Case No. 09-62020-CIV-ALTONAGA/Brown, 2011 
U.S. Dist. LEXIS 29999 (S.D. Fl. March 3, 2011)
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• Discussed significant increase in volume of 
business between the companies, including 
specific quantities

• Purchasing party responded: “NO LIMIT!”

• Other party replied: “awesome!” and started 
increasing volume of business

CX Digital Media, Inc., 2011 U.S. Dist. 
LEXIS 2999, at *11
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• Did a modification of the volume of business occur 
to the contract that previously capped quantities?

• Def. argued anti-modification contract provision 
prohibited modification and no consideration 
existed

• Court held day-long instant messenger 
conversation to include a series of offers, 
counteroffers, and eventually an acceptance

• No consideration = no problem (estoppel applied)

CX Digital Media, Inc., 2011 U.S. Dist. 
LEXIS 2999, at *37–39
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Takeaways:

• EC can modify existing contracts

• Terms discussed over instant messenger treated the 
same as any other negotiation

• Contract anti-modification provision can be waived 
and/or satisfied by unsigned written communication

• Detrimental reliance by other party may overcome 
lack of consideration

CX Digital Media, Inc., 2011 U.S. Dist. 
LEXIS 2999
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Disclaimers:

• Plaintiff sued architectural firm, claiming firm 
failed to complete design work that was 
negotiated electronically

• Defendant claimed no contract created

‒ “so I would like to target completing a more 
comprehensive understanding in writing 
before we get to contract documents stage if 
ok with you.”

Rubinstein v. Clark & Green, Inc., 395 Fed. 
Appx. 786, 788 (2d Cir. 2010)
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• Court found no agreement formed

• Defendant regularly used terminology that no 
contractual obligation existed:

‒ “We can talk about all this in more detail”

‒ “The agreement I would like to use is an 
[specific type of architectural agreement].”

‒ Thanked the other party “for sending the 
possible schedule and sample contract”

Rubinstein, 395 Fed. Appx. at 788
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Takeaways:

• Courts will look at the intent of the parties—was 
there an intent to be bound?

• Robust disclaimer may eliminate confusion over 
whether a contract exists

• Scope and complexity of contract may impact 
courts’ decisions ($1.5 million > one year project)

Rubinstein, 395 Fed. Appx. at 788
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• Common merger provision might make this 
use of EC unhelpful

• If a party, however, can show reliance on the 
e-mail communications (i.e., it would not have 
executed the agreement without these 
clarifications), it may be able to use them

EC between the Parties to Clarify an 
Agreement before Execution
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• Example: Customer negotiates and signs Master 
Services Agreement

• Terms of Use or Acceptable Use Policy also exists 

• Documents conflict:

‒ Ownership of Data

‒ Data Privacy and Security

‒ Limitation of Liability

‒ Termination Rights

‒ Merger clause

Terms of Use
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Terms of Use (cont.)

• Customers (usually) prefer MSA/SaaS to control

• Vendors likes TOU to control

• Court must decide

‒ Expensive

‒ Delays transactional speed
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Terms of Use (cont.)

Takeaways: 

• Beware of contradictory agreements

• Identify in MSA/SaaS what effect TOU may 
have

• Remember: people who agreed to 
MSA/SaaS may be different than people 
involved with TOU
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• Electronic signature (e-signature) is any electronic 
process indicating acceptance, with verification of 
identity taking many different forms

• Digital signature is a signature where the signer’s 
identity has been verified by a certificate-based 
digital ID

Electronic Signatures vs. 
Digital Signatures
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• The Uniform Electronic Transactions Act (“UETA”), 
adopted by 47 states, the District of Columbia, Puerto 
Rico, and the U.S. Virgin Islands.

• Record or signature can’t be denied legal effect or 
enforceability solely because it is in electronic form or 
an electronic record was used in its formation

• If a law requires a record to be in writing, an electronic 
record satisfies the law

• If a law requires a signature, an electronic record 
satisfies the law

Electronic Signatures - UETA
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• Even in states with UETA, must be aware of state-
specific modifications

• Exceptions apply to birth, wedding, or death 
certificates

• Wills, codicils, and testamentary trusts are often 
exempt

UETA Pitfalls
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• The Electronic Signatures in Global and National 
Commerce Act

• Overlays state law, granting legal validity to electronic 
signatures/contracts and confirming that electronic 
records satisfy requirements of any laws requiring 
contracts or records to be in writing

• State laws passed under UETA are usually not pre-
empted

• Includes consumer protections related to electronic 
disclosures

Electronic Signatures – E-Sign
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• Consent to do business electronically

• Opt-out clauses

• Signed copies

• Records retention

Electronic Signatures Pitfalls
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What is the problem?

• Parties often disagree over what constitutes 
a “signature”

Other Issues

• Contracting with consumers: Click-wrap and 
browse-wrap

• Data security

Electronic Signatures
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International transactions:

• Be aware that international transactions may fall under 
additional frameworks

• Examples:

‒ Personal Information Protection and Electronic 
Documents Act (“PIPEDA”) - Canada

‒ The Model Law of Electronic Commerce (“MLEC”)--
drafted by the United Nations Commission on 
International Trade Law (“UNCITRAL”) (1996).

‒ Directive on a Community Framework for Electronic 
Signatures (2001) – advanced vs. regular signatures

Electronic Signatures
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• Business relationship soured

• Parties tried to reach settlement

• E-mail communication occurred

• Parties disagreed over whether settlement was 
reached

Buckles Mgmt., LLC v. InvestorDigs, LLC,
728 F. Supp. 2d 1145 (D. Colo. 2010)
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• Court addressed two relevant questions:

1. Can a string of e-mails be considered a “writing” 
to satisfy the Statute of Frauds?

Answer: Yes, EC may satisfy Statute of Frauds

Note: this may depend on the jurisdiction

2. Can the electronic signature block in an e-mail 
act as a signature? 

Answer:  No, signature block ≠ binding signature.  
Courts look at parties’ intent

Buckles Mgmt., LLC 728 F. Supp. 2d at 1150
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Takeaways:

• Numerous ECs can combine to form an 
agreement

• An e-mail signature may be construed as a 
signature on an attachment (unsigned) 
document in some circumstances

Buckles Mgmt., LLC, 728 F. Supp. 2d 1145
and SN4, LLC, 848 N.W.2d 559
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SN4, LLC v. Anchor Bank, FSB
848 N.W.2d 559 (Minn. Ct. App. 2014)

• Does signature in an e-mail evidence intent to 
electronically sign an (unsigned) document attached to 
the e-mail?

• Analysis under UETA

• Depends on the circumstances, including if the attached 
document itself contains the sender’s electronic 
signature and is intended to be a draft or a final version

• Court found no express agreement between the parties

• Determined insufficient intent to electronically subscribe 
to the purported agreement
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• Parties should not assume absence of a 
signature = no enforceable contract

• CEO agreed to repay an investor at a golf 
outing

• Parties memorialized agreement over email –
no name or signature block in the email

• CEO’s name in the “From:” field of the email 
was an electronic signature

Khoury v. Thomlinson, 518 S.W.3d 568 (Tex. 
App. – Houston [1st] Dist. 2017)
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• Sufficient evidence to establish that CEO 
signed the email and the email satisfied the 
Statute of Frauds

‒ “The ‘from’ field functions to identify the 
sender of the email and authenticate the 
email as his act.”

Khoury
518 S.W.3d 568, at 577
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Minn. Voters Alliance v. State
A14-1585, 2015 Minn. App. Unpub. LEXIS 495 
(Minn. Ct. App. May 26, 2015)

• MN SOS introduced an online voter 
registration

• Allowed submission of registration 
applications online

• Minnesota Voters Alliance unhappy

• Argued SOS lacked authority to accept 
online voter-registration applications
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Minn. Voters Alliance
2015 Minn. App. Unpub. LEXIS 495, at *14

• The court reviewed Minnesota Statutes section 
325L.08, which states: 

‒ If there is a law requiring a record be sent 
by a specific method, the record must be 
sent by the method specified in the other 
law; and

‒ A requirement under a law to send a record 
by mail may be varied by agreement to the 
extent permitted by the other law
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• The court agreed with SOS:

‒ “‘To the extent permitted by the other law’ means that 
a mail-delivery requirement may be altered unless 
the other law explicitly states that it cannot be altered 
by the UETA.”

‒ Example: “Notwithstanding any other provision of 
law, the document shall be sent by U.S. mail.”

• Therefore, online voter registration are valid (in MN)

Minn. Voters Alliance
2015 Minn. App. Unpub. LEXIS 495, at *14
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What evidentiary issues are presented by electronic 
communications?

• Arguably more usage in criminal than civil contexts

• Text messages: courts split 

• Identity of the sender is often disputed

• Proponent of the evidence must “provide sufficient direct 
or circumstantial corroborating evidence of authorship in 
order to authenticate the text message.” State v. Koch, 
334 P.3d 280, 288 (Idaho 2014)

‒ Example: knowledge that the person actually sent the 
message vs. no evidence beyond self-identification

Admissibility
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• Admissibility and authentication of text messages 
has not been addressed as extensively in civil 
cases

• Same rules of evidence apply

• Text messages are more likely to be admissible:

‒ Forensic expert attests to their authenticity

‒ Witness authenticates and reads a text 
message into the record

‒ Non-witness evidence supports authenticity

Admissibility
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Augstein v. Leslie, 2012 WL 4928914 (S.D.N.Y
Oct. 17, 2012)

• Offers

• Defendant’s laptop was stolen 

• Defendant made YouTube videos offering 
$20,000 (changed to $1 million) for laptop

• Plaintiff returned the laptop but Defendant 
refused to pay
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Leslie, 2012 WL 4928914

• Was YouTube video an offer or advertisement?
• Defendant argued: 

― Videos were like television commercials
― YouTube is a forum with many advertisements and 

promotional videos
• Court disagreed 

― Reasonable person would have understood Defendant’s 
conduct was meant to induce performance = offer

― Once property was returned bargain would be concluded
― Forum not determinative
― Other courts have found offers legitimate despite being 

conveyed via television or radio
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Leslie, 2012 WL 4928914

Takeaways:

• Offers can be made through informal or casual 
forums

• Implications for more informal forums such as 
TikTok
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Dahan v. Haim Shakharoff

• Emojis

• Israeli Court

• Plaintiff advertised an apartment for rent

• Defendant visited the apartment twice
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Dahan v. Haim Shakharoff

• Good morning [smiling face] Interested in the house 
[woman dancing]   [Playboy bunnies] [peace 
sign][comet][squirrel] [popping champagne] … just need 
to discuss the details… When’s a good time for you?
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Dahan v. Haim Shakharoff

• Landlord removed listing and rejected other applicants

• Defendants visited the apartment again and requested 
repairs

• Landlord agreed and sent the Defendants a written 
lease 

• The parties negotiated some of the terms of the lease 
but Defendants never signed

• Had the negotiations between the parties matured into 
a binding agreement?
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Dahan v. Haim Shakharoff

• The court noted that the indication of agreement 
changes with time

• Compared the emojis to a handshake or toast of 
glasses

• Court ultimately said there the parties’ conduct after 
the messages showed they understood the message 
to not create a contract 

• However, it noted that there may be a case where a 
contract was formed by the types of messages sent 
in this case
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Dahan v. Haim Shakharoff

Takeaways:

• Courts are willing to consider the message sent by 
emojis

• Are emojis like a handshake? 

• How emojis will be interpreted?

― Intent

― Objective, Reasonable person

― Older Judges

― Emojipedia
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• Consider internal policies for EC for negotiations

• Reduce usage of riskier communication methods

• Use disclaimers

‒ “This communication is not intended to form any 
binding contract. Any binding contract must be 
signed with original ink and in writing.”

• Identify individuals with contracting authority

• Train employees

Best Practices
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As technology continue to develops, what other 
issues are on the horizon?

• Can enforceable agreements be made using 
technologies that purport to erase users’ 
messages?

‒ Snapchat

‒ Kik

‒ Cyber Dust

Food for Thought
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• Amazon’s “Dash Button”

‒ A button placed on an item in your home (i.e., a 
washing machine)

‒ One-touch re-orders the specified item

• Twitter’s “Buy Button”

‒ Merchants advertise in a twitter user’s feed

‒ User’s may purchase items with one click on a 
“buy button” that appears within the tweet itself

Food for Thought
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Amazon Echo and South Park

• Voice activated commands

• South Park Episode (S21E01) activated Echo

• Added multiple items into shopping cart

• Items (in South Park fashion) included were    
consistent with lewd humor

Parting Thoughts

57



• Technology advances often surpass the law

• General contracting principles will still apply to 
EC

• EC usage is critical to efficiency 

• EC should be balanced with safeguards

‒ Ex: training, compliance audits

• New EC will continue to exist 

‒ The next frontier:  AI communication?

Parting Thoughts
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