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EPA’s audit policy provides the 
following incentives for regulated 

entities to voluntarily discover and fix 
violations of federal environmental 

laws and regulations:
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• Significant civil and criminal penalty 
reductions. 

• EPA will not routinely request audit reports to 
trigger enforcement investigations
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Civil penalties under the 
environmental laws are generally 

assessed based upon: 

 (1) the severity or “gravity” of the violation; and 

 (2) recapturing the economic benefit a violator 
received from failing to comply with the law.
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Civil penalties under the 
environmental laws are generally 
assessed based upon:  Continued

• The Policy contemplates 100% reduction of gravity-
based penalties if the disclosing entity meets all nine of 
the Policy’s conditions ; 75% where the disclosing entity 
meets all of the Policy’s conditions except detection of 
the violation through a systematic discovery process. 

• EPA retains discretion to collect any economic benefit 
resulting from noncompliance.
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Criminal penalties under the 
environmental laws can include monetary 

fines; restitution; and incarceration

 The Policy contemplates EPA will not bring a criminal 
prosecution for disclosed criminal violations if the disclosing 
entity meets all of the applicable conditions under the Policy. 

 “Systematic discovery” is not an eligibility requirement, but 
the entity must be acting in good faith and adopt a systematic 
approach to preventing recurring violations. 
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EPA will not routinely 
request audit reports to 

trigger either civil or 
criminal enforcement 

investigations of disclosing 
entities.
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The EPA Audit Policies 9 Conditions for 
Penalty Mitigation

1. Systematic discovery of the violation through an 
environmental audit or the implementation of a 
compliance management system. 

2. Voluntary discovery of the violation was not detected as 
a result of a legally required monitoring, sampling or 
auditing procedure.
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The EPA Audit Policies 9 Conditions for 
Penalty Mitigation Continued

3. Prompt disclosure in writing to EPA within 21 days of discovery or 
such shorter time as may be required by law. Discovery occurs when 
any officer, director, employee or agent of the facility has an 
objectively reasonable basis for believing that a violation has or may 
have occurred.

4. Independent discovery and disclosure before EPA or another 
regulator would likely have identified the violation through its own 
investigation or based on information provided by a third-party.
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The EPA Audit Policies 9 Conditions for 
Penalty Mitigation Contintued

5. Correction and remediation within 60 calendar days, in most 
cases, from the date of discovery.

6. Prevent recurrence of the violation.

7. Repeat violations are ineligible, i.e., the specific (or closely 
related) violations have occurred at the same facility within the past 
3 years or those that have occurred as part of a pattern at multiple 
facilities owned or operated by the same entity within the past 5 
years; if the facility has been newly acquired, the existence of a 
violation prior to acquisition does not trigger the repeat violations 
exclusion.
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The EPA Audit Policies 9 Conditions for 
Penalty Mitigation Contintued

8. Certain types of violations are ineligible such as those that result 
in serious actual harm, those that may have presented an imminent 
and substantial endangerment, and those that violate the specific 
terms of an administrative or judicial order or consent agreement.

9. Cooperation by the disclosing entity is required.
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How do you make a disclosure under 
the EPA Audit Policy?

Within 21 days from the time it discovers that 
a violation has, or may have, occurred, A 
regulated entity must disclose the violation in 
writing to EPA via the eDisclosure System.

 The eDisclosure System is EPA’s centralized web-based portal 
that receives and automatically processes self- -disclosed civil 
violations of environmental law.
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What constitutes discovery?

Discovery is when any officer, director, 
employee or agent of the regulated 
entity has an objectively reasonable 
basis for believing that a violation has, or 
may have occurred. 
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What if you are a new owner?

New owners who want to make a clean start by addressing non-
compliance that predated their ownership can take advantage of 
tailored procedures.

 these incentives include penalty mitigation beyond what the Audit Policy offers and an expanded 
range of violations that may be eligible for Audit Policy consideration.

 Voluntary self-disclosures for civil violations by New Owners who meet the definition of a New 
Owner or for criminal violations must be sent to the appropriate Audit Policy Contact. In the event 
of new owner violations affecting more than one Region, entities should contact EPA 
Headquarters.
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What if you are a new owner? 
Continued

Disclosures submitted pursuant the New Owner Audit 
Policy or potential criminal violation disclosures should, at 
a minimum, identify the means of discovery, type of 
violation, and facility location.
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EPA’s Small Businesses Compliance Policy incentivizes small 
business to investigate and report violations by enabling EPA to 
waive or reduce civil penalties when entities make a good faith 
effort to meet their compliance obligations by participating in a 

government sponsored compliance program or a voluntary 
environmental audit, and promptly disclosing and correcting any 

discovered violations

• A small business means a business with less than 100 employees.

• EPA will waive 100% of the gravity component of the civil penalty consideration for 
small businesses that meet all of the policy’s criteria.

• EPA will defer to State, local and Tribal actions consistent with the criteria set forth in 
the Policy.

• The Small Business Policy is intended to incentivize small businesses to ask for 
compliance assistance and conduct audits.
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Differences between the Audit Policy and the Small 
Business Policy

• The Audit Policy addresses violations discovered through both systematic 
methods, such as audits, as well as through nonsystematic methods. 

• The Small Business Policy applies only to violations discovered through 
audits and government sponsored on-site compliance assistance activities.

• The Audit Policy provides 100% reduction of the gravity component of the 
penalty for during a regular audits and 75% for non-systematic discoveries. 

• The Small Business Policy grants provides up to 100% reduction of the 
gravity component of the penalty for violations discovered either through 
regular audits or during government sponsored on-site compliance 
assistance activities.
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Differences between the Audit Policy and the Small 
Business Policy Continued

• Under the Audit Policy, businesses must correct a violation within 60 days of 
discovery of the violation 

• Under the Small Business Policy, a business generally has up to 180 days 
from discovery to correct the violation, and 360 days if the correction 
involves pollution prevention modifications.

• The Small Business Policy does not apply to criminal violations
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• A small business entity has 21 days from the time it 
discovers that a violation has, or may have, occurred to 
disclose the violation in writing to EPA.

• Discovery is when any officer, director, employee or 
agent of the facility has an objectively reasonable basis 
for believing that a violation has, or may have occurred.

• Like the EPA Audit Policy, the Small Business 
Compliance Policy requires that all notifications be 
made through EPA’s centralized web-based eDisclosure
portal .



© Copyright 2022 Saul Ewing Arnstein & Lehr LLP

22 years into the implementation of the EPA 
Audit Policy, EPA’s Office of Inspector General 
decided to take a look at EPA’s Audit and Small 

Business Compliance policies:

“The U.S. Environmental Protection Agency’s Office of 
Inspector General conducted this evaluation to determine 
whether the EPA’s process for screening self-reported 
violations through its electronic disclosure, or eDisclosure, 
system is effective and ensures that significant concerns, 
such as criminal conduct and potential imminent hazards, are 
addressed by the Office of Enforcement and Compliance 
Assurance.”
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What the Office of Inspector General found:
“The eDisclosure system does not have adequate internal controls in place to 

ensure that the EPA’s screening process is effective and that significant concerns, such as 
criminal conduct and potential imminent hazards, are identified and addressed by the 
Office of Enforcement and Compliance Assurance and the EPA regions.”

“There is no formal, written national guidance or eDisclosure-specific training 
available on how EPA staff should conduct screening or delineate staff responsibilities.”

“As a result, most regions are inconsistently screening for significant concerns or 
not screening at all because they either believe OECA is responsible for that task, do not 
have access to the eDisclosure system, or have other resource limitations.”

“Further, the EPA does not have performance measures and does not 
systematically track eDisclosure system data. “

“Finally, the eDisclosure system’s reporting tool does not allow staff to effectively 
or robustly use or track eDisclosure submissions.”
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The Office of Inspector General Made 4 Recommendations 
directed to the assistant administrator for Enforcement and 

Compliance Assurance:

1. Develop national guidance that includes a process for screening eDisclosure
submissions for significant concerns, such as criminal conduct and potential 
imminent hazards. 

2. Provide eDisclosure-specific training to EPA Headquarters and regions to 
clarify expectations, establish staff responsibilities, and communicate best 
practices.

3. Develop performance measures for the eDisclosure system and a monitoring 
plan to track its effectiveness.

4. In coordination with EPA regions, assess eDisclosure system functionality to 
identify and implement improvements.
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In response to the Office of Inspector 
General’s draft report EPA’s Office of 

Enforcement and Compliance 
Assurance agreed with all four 

recommendations and proposed 
corrective actions with estimated 

completion dates
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Auditing With an Eye Toward Self Disclosure

Practical considerations to consider for self-disclosure of violations environmental laws

Strafford Webinar, October 11, 2022



Identifying Opportunities for Self Disclosure

• EPA’s Audit Policy, as well as related state and federal policies, present the

opportunity to reduce potential risks and liabilities – but you can’t

disclosure what you don’t know.

• Key underlying requirements that we haven’t yet discussed are:

1. Identifying facts that demonstrate that a compliance challenge exists;

2. Ensuring that appropriate Company leaders or outside counsel are aware of facts so
they can provide analysis confirming whether there has been a violation of
environmental laws; and

3. Conducting that review in adequate time to allow Company leaders an opportunity to
make the business decision to make a self-disclosure.
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The Nine Eligibility Criteria

1. Systematic discovery.* The violation was discovered through an environmental audit or
the implementation of a compliance management system.

2. Voluntary discovery. The violation was discovered voluntarily and not because of a
legally required monitoring, sampling, or auditing procedure.

3. Prompt disclosure. Full disclosure is made in writing to the EPA within 21 days of
discovery or such shorter time as may be required by law. Discovery occurs when any
officer, director, employee, or agent of the facility has an objectively reasonable basis
for believing that a violation has or may have occurred.

4. Independent discovery and disclosure. Disclosure occurs before the EPA or another
regulator would likely have identified the violation through its own investigation or
based on information provided by a third party.

5. Correction and remediation. The violation is corrected within 60 calendar days from the
date of discovery, certified in writing, and actions have been taken to repair any
resulting harm.

6. Prevent recurrence. Steps to prevent recurrence of the violation are agreed to in writing.
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The Nine Eligibility Criteria (continued)

6. Repeat violations are ineligible. The specific (or closely related) violations must not
have occurred at the same facility within the past 3 years or as part of a pattern at
multiple facilities owned or operated by the same entity within the past 5 years; if
the facility has been newly acquired, the existence of a violation before acquisition
does not trigger the repeat violations exclusion.

7. Certain types of violations are ineligible. The following violations are not eligible:
those that result in serious actual harm; those that may have presented an
imminent and substantial endangerment; and those that violate the specific terms
of an administrative or judicial order or consent agreement.

8. Cooperation. The disclosing entity must cooperate with the EPA.
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The Best Case – an Integrated Compliance Program

• An effective environmental compliance program (ECP) that includes proactive training

and auditing, a confidential reporting system, regular reassessment, and oversight and

buy-in from senior company leaders, is the best way to prevent violations and mitigate

potential civil or criminal liability.

− Internal or external auditing, at a specific time, enables Company leaders to identify potential
violations and make an informed decision on self-disclosure within 21-days.

− Adoption and implementation of written ECP is a key step to ensure that EPA acknowledges
that a violation has been identified systematically – allowing for full penalty mitigation.

• A written ECP also reflects guidance from the Department of Justice regarding

implementation of a well designed, adequately resourced, empowered, and effective

corporate compliance program – reducing the potential for criminal prosecution.
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Key Features of Effective Compliance Programs

• “Is the corporation’s compliance program well designed?”

− Systemic identification and response to risks

− Adoption and training on written corporate policies and procedures

− Integration of a confidential reporting system and investigative process

• “Is the program being applied earnestly and in good faith?” In other words, is the program
adequately resourced and empowered to function effectively?

− Commitment by Senior corporate officers? Reporting to Board/Owner?

− Autonomy or Compliance team?

− Incentive/Disciplinary Measures

• “Does the corporation’s compliance program work” in practice?

− Periodic testing/review and continuous improvement

− Investigation and response to identified misconduct
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Less Positive Circumstances for Disclosure

• A violation may be identified due to an audit or investigation that is not systematic for a 

variety of reasons, including:

− An employee, customer, or third party reports to the Company that a violation has occurred

• This is more likely to be considered systematic if the Company has adopted policies on confidential 
reporting or, better, a confidential reporting hotline/system

− An incident at a facility results in an internal investigation that identifies a potential violation

• This commonly happens due to a safety incident, spill, or other action that is elevated to corporate 
leadership resulting in investigation. 

− A 3rd Party makes an allegation of a violation

• For example: the owner of a neighboring property alleges that a development is causing stormwater 
flow onto their property due to lack of BMPs. 

• A self-disclosure should still be considered, but the policy will not fully eliminate penalties
− Notably – the EPA OIG found that these types of “category 2” self-disclosures have not been investigated 

regularly by EPA since eDisclosure was adopted in 2015.  

− The EPA’s response to the OIG report may make such disclosures less automatically helpful, but also more 
consistent with the experience with self-disclosure prior to the eDisclosure system’s adoption.
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When a Self-Disclosure Is Unlikely to Work

• Statutes/Regulations/Permits requiring regular monitoring or certification

processes

− Clean Air Act (Title V Certifications)

• Still allowable if not prompted by certification process or if identified prior to completion of
certification.

− Stormwater/NPDES Permits

• Potentially permissible by New Owners

• Following a Site Visit from EPA or State Regulators

• Third-Party Complaints/Reports to Regulators
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Self-Disclosure For New Owners – Due Diligence

• EPA adopted its “Interim Approach to Applying the Audit Policy to New Owners” in 2008 in

order to incentive identification of non-compliance during transactional due diligence, and

associated correction of non-compliance by new owners.

− Extends for 9 months following a transaction’s closing

• “New owners” include those parties who:

− were not responsible for compliance prior to a transaction;

− did not control operations when non-compliance originated;

− do not share a corporate parent (or substantial ownership interest) in a prior owner.

• Key differences:

− Further penalty mitigation – no penalties for period before date of acquisition.

− No need for “periodic” audit or review (e.g. transactional due diligence is considered systematic
discovery).

− Up to 45 days to disclosure violations discovered during diligence following closing (rather
than 21 days from discovery)
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Compliance Auditing During Due Diligence – The Limited 
Environmental Compliance Audit

• Standard Practice for Environmental Regulatory Compliance Audits (ASTM E2107-20)

− Commonly used during due diligence – particularly with transactions related to industrial or
manufacturing operations

• Should also be considered during real estate due diligence, particularly for disclosures multi-family
and single family rentals

• Common push-back from sellers who “don’t want to know”

− Can be addressed by retaining reports without providing them to sellers

• Even if a self-disclosure isn’t made these reports may serve as a basis for any necessary

corrective action and as a baseline for future compliance activity.

• This standard can also be tailored for use as a third-party component of a comprehensive

compliance program.
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Category 2 Reporting – Changing Circumstances

• The OIG report primarily focused on self-disclosures submitted via the

eDisclosures that should have been reviewed by EPA, e.g. those that are

not automatically awarded a full  reduction in penalties

− Prior to the eDisclosure system’s implementation in 2015 these types of reviews were
conducted when the self-disclosure was submitted to EPA regional POCs.

− EPA’s proposed screening guidance is likely to mirror practices used prior to
eDisclosure, including follow-up calls, interviews, and site-visits by EPA personnel

− We should expect a period of increased scrutiny while EPA develops and trains
personnel on these “new” practices.
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Mitigating the Risk of Category 2 Reporting

• Companies can best mitigate Category 2 disclosure risks by:

− Implementing written ECPs that include regular, systematic, auditing
and review processes.

− Ensuring that self-disclosed violations are fully investigated and a clear
strategy to respond to EPA follow-up is adopted prior to self-disclosure.

• A company POC (preferably internal or outside counsel) should be identified to
communicate with EPA regarding any follow-up.

• Consider drafting a full response, either in letter or memo form, for internal use
prior to submitting a self-disclosure – the eDisclosure portal provides limited
opportunity to develop a narrative
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Resources

• EPA’s Audit Policy Website

• Frequently Asked Questions (FAQs) about the Audit Policy Program

• EPA’s Interim Approach to Applying the Audit Policy to New Owners

• EPA Regional Contacts for Self-Disclosure

• Standard Practice for Environmental Regulatory Compliance Audits (ASTM E2107-20)

• Evaluation of Corporate Compliance Programs (USDOJ)

• Federal Sentencing Guidelines Section 8B2.1

• ACC Docket – Navigating the Changing Landscape of Environmental Risk
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Questions?
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Andrew Emerson
Andrew Emerson is an environmental and regulatory attorney who focuses his practice on helping clients efficiently and 
effectively navigate the complex web of federal, state and local regulations necessary to successfully operate in the 
transportation, manufacturing and housing sectors.

Mr. Emerson represents clients in a wide variety of matters relating to environmental laws, focusing on regulatory 
enforcement, compliance and the environmental aspects of corporate and real estate transactions.  In addition to 
addressing complex environmental challenges, Mr. Emerson helps his clients develop and implement best-in-class 
advocacy and compliance programs to ensure that they are positioned to effectively influence government regulation 
and to respond to oversight and enforcement activity by federal and state agencies – particularly with respect to 
environmental, health and safety issues. 

When clients must ensure compliance with applicable regulations, either proactively or due to government enforcement, 
Mr. Emerson helps develop well-designed, appropriately resourced and practically effective compliance programs that 
can withstand scrutiny by government authorities and adverse private parties. When such programs are subject to 
congressional investigation, he helps his clients work with other stakeholders to develop a unified strategy to respond in 
order to limit associated market impacts.

Andrew Emerson

Partner

202-469-5118

Andrew.Emerson@hklaw.com

Washington, DC

• Public Policy & Regulation

• Environment

• Risk and Crisis Management

• Transportation & Infrastructure

• Energy & Natural Resources

• Single and Multi-Family Rental Housing

• The George Washington University 
Law School, J.D., with honors

• Goucher College, B.A., History and 
International Relations, with 
distinction

• District of Columbia

• Maryland

https://twitter.com/AndyHEmerson https://www.linkedin.com/in/andrewhemerson/
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