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Tips for Optimal Quality

Sound Quality

If you are listening via your computer speakers, please note that the quality 

of your sound will vary depending on the speed and quality of your internet 

connection.

If the sound quality is not satisfactory, you may listen via the phone: dial 

1-877-447-0294 and enter your Conference ID and PIN when prompted. 

Otherwise, please send us a chat or e-mail sound@straffordpub.com immediately 

so we can address the problem.

If you dialed in and have any difficulties during the call, press *0 for assistance.

Viewing Quality

To maximize your screen, press the ‘Full Screen’ symbol located on the bottom 

right of the slides. To exit full screen, press the Esc button.

FOR LIVE EVENT ONLY



Continuing Education Credits

In order for us to process your continuing education credit, you must confirm your 

participation in this webinar by completing and submitting the Attendance 

Affirmation/Evaluation after the webinar. 

A link to the Attendance Affirmation/Evaluation will be in the thank you email 

that you will receive immediately following the program.

For additional information about continuing education, call us at 1-800-926-7926 

ext. 2.
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Program Materials

If you have not printed the conference materials for this program, please complete 

the following steps:

• Click on the link to the PDF of the slides for today’s program, which is located 

to the right of the slides, just above the Q&A box.

• The PDF will open a separate tab/window.  Print the slides by clicking on the 

printer icon.

Recording our programs is not permitted. However, today's participants can 

order a recorded version of this event at a special attendee price. Please call 

Customer Service at 800-926-7926 ext.1 or visit Strafford’s website 

at www.straffordpub.com.
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2020 - 2022 Healthcare Chapter 11 Filings
Chapter 11 filings in 2019 and 2020 increased significantly as providers facing declining reimbursement rates and population 

shifts were pushed to their breaking point, especially in rural areas

As the COVID-19 pandemic took hold in early 2020, revenue-generating elective procedures and increased operating costs 

(i.e, PPE costs) placed additional pressures on already stressed balance sheets across the healthcare spectrum

The CARES Act and accelerated Medicare advance payments have provided significant albeit temporary relief to the 

healthcare industry, with 2021 and 2022 Chapter 11 filings at its lowest rates. In the absence of additional government 

assistance, 2023 and 2024 will likely see a higher rate of Chapter 11 healthcare filings, as healthcare organizations struggle to 

meet their obligations while facing increased supply costs, staffing challenges, and the risk of supply chain disruption

Source: Debtwire, Reorg and PwC Analysis
(1) Cases with liabilities over $10m. Source: Debtwire, Reorg
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Healthcare Debtors Year-Over-Year

• Total estimated liabilities of healthcare Chapter 11 filings in 2020 

surpassed 2019 levels at the height of the COVID-19 pandemic

• Over the past 18 months, financial pressures driven by lost 

revenue and increased expenses associated with the pandemic 

have been eased by the implementation of federal and state relief 

funds

• While all healthcare subsectors benefited from the 

government relief funds, senior living and assisted living 

facility filings have remained broadly consistent

• Without continued government support, the long-term effects 

of the COVID-19 pandemic may trigger an increase in 

assisted living facility Chapter 11 filings in the upcoming years
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PwC

$50 Billion, announced: Apr ‘20: 

Recipients: Nearly 335,000 providers that bill 

Medicare fee-for-service

Phase

01
$18 Billion, announced: Jul ’20

Recipients: Providers participating in in-state Medicaid 

and CHIP programs, assisted living facilities, and 

providers that missed the Phase 1 distributionsPhase

02
$20 Billion, announced: Oct ’20

Recipients: Providers that already received Phase 1 or 

Phase 2 distributions and providers that were ineligible 

to apply for the earlier phases.Phase

03

CARES Act - Provider Relief Fund (“PRF”)
The CARES Act and Payment Protection Program Act have authorized $175 billion in funding to the Department of Health and Human Services ( “HHS”). This funding is 
to support healthcare providers with expenses and lost revenue due to COVID-19 and provide testing and treatment for uninsured Americans. The providers are not 
required to pay back the funds received. 

To date, HHS has announced three phased distribution plans, where 

providers have applied for distributions under the PRF. In addition to the 

phases, the HHS has allocated funds to specific provider classes.

The heat map below highlights the distribution locations to date. The larger / 

darker the circle, the larger the distribution total. New York providers have 
currently received 11.6% of the distributions to date.

Source: US Department of Health and Human Services Source: US Department of Health and Human Services

This is in addition to ~$55B of fund allocated by HHS to specific groups 

of healthcare providers

Click to add text
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Centers for Medicare & Medicaid Services (CMS) advances
• The CMS advance terms were amended in October 2020 to 

further extend the repayment obligations (see table below).

• Policy makers are considering additional adjustments for 
repayment terms. Some providers have been lobbying to have 
the advances forgiven altogether but it seems likely that any 
further adjustments may occur closer to spring of 2021 when 
recoupments of the advances are scheduled to begin.

78%

3%

3%
2%

6%

8%
Inpatient and hospital
stays

Skilled nursing facilities

Critical access hospitals

Home health

Other Part A providers

Part B providers

• In addition to the CARES Act, the Centers for Medicare & Medicaid 

Services (CMS) accelerated Medicare payments to hospitals and 

advanced payments to physicians and other providers in late 

March 2020 to mitigate the revenue shortfalls due to COVID-19.

• While funding provided through the CARES Act is not subject to 

repayment, these CMS advances are currently subject to eventual 

recoupment.

$100b   

CMS funds 
distributed

Source: Kaiser Family Foundation

Previous CMS terms (Mar 2020) Amended CMS terms (Oct 2020)

Repayment due within 120 days from 

first loan payment

Delaying repayment to one year from 

the first loan payment

100% rate of recoupment by holding 

back Medicare reimbursements owed 

to provider

Lowering rate of recoupment to 25% 

for first 11 months of repayment and 

50% for 6 months thereafter

Any amounts not paid in full by 29 

months is subject to 9.6% interest

Any amounts not paid in full by 29 

months is subject to 4% interest

Source: CMS.gov
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Falling reimbursement rates

The healthcare sector has been facing the pressure of very 

low reimbursement rate increases along with the rapid 

growth of government healthcare plans and the continued 

shift to high deductible plans for years.

Increasing cost of patient care

Prior to the COVID-19 pandemic, overall healthcare costs 

were anticipated to rise by an average of 5.5% per year over 

the next decade. Operating costs have continued to 

increase due to protective equipment needs.

Declining populations in rural areas will place extra 

pressures on local acute care hospitals

A US Census Bureau estimate released in Mar-20 notes that 

while nearly half of all counties experienced declining 

populations since 2010, smaller counties experienced more 

widespread decline.

Looking to 2023: Rural hospitals face increased risks
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Source: Bloomberg Law, Moody’s Investors Service, The Peter G. Peterson Foundation, United States Census Bureau

Rural care providers will continue to face ongoing liquidity 

pressures throughout 2022 due to:

Rural acute care hospitals that   

lack the necessary resources and 

funding sources will face the highest 
prospects for distress.

While a $20B Phase 3 distribution 

was announced in October 2020, 

the pool of eligible recipients has 

been expanded and rural hospitals 
will likely require additional relief.

Chapter 11 filings could accelerate in late 2022 unless a second 

stimulus package is announced:



$50b
Estimated impact of COVID-19 

on the senior living industry

Looking to 2022 and beyond: Will COVID-19’s impact on 
senior living continue?
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Sources: Center for Infectious Disease Research and Policy, kff.org, McKnight Senior Living, Kaiser Family Foundation

~69%
of all severe breakthrough 

infections are among older 

adults

5 key issues facing the senior living industry… 

1. Depressed demand for services

Inpatient admissions and outpatient visits have been significantly impacted as a result of the elderly’s elevated risk of 

serious complications and/or death from the coronavirus. Despite growth in occupancy over the three most recent 

quarters, consumer confidence has not yet rebounded from pre-pandemic levels

2. Rising costs and staffing challenges

Healthcare organizations are still struggling with rising supply costs and staffing challenges associated with COVID-19 

while the risk of supply chain disruption may threaten resident care in the foreseeable future

3. Waves of COVID-19 resurgence

With 1 million nursing facility staff and a third of residents nationwide no yet receiving a COVID-19 booster vaccination, 

experts have warned that gains in infection control in the nursing home sector may be erased

4. Numbers are understated keeping greater panic at bay

Assisted living facilities are not federally regulated, leaving states to decide whether to publicly report data or impose 

restrictions to protect residents. These, likely understated, numbers could be hiding a much larger problem

5. Stressed balance sheets

Providers have been drawing down on facilities and accessing capital markets, where possible. This, coupled with 

depressed EBITDA figures, will add stress to balance sheets and increase the likelihood of covenant defaults.

X

…and an opportunity

CARES Act funding

As of Dec-21, the Provider Relief Fund allocated $9.4b to skilled nursing facilities to mitigate the effects of the pandemic, 

providing facilities a runway to improve operations amidst rising operating expenses and lower occupancy rates

X

X

X

X
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Key Bankruptcy Concepts:

• Automatic stay

• Executory contracts

• “Free and clear” sale under § 363

Factors Unique to Healthcare Restructurings:

• Numerous stakeholders (patients, physicians, community, vendors, regulators)

• Government receivables

• Medicare/Medicaid

• Extensive regulation (provider agreements, CONs, Stark/AKS)

Patient Care / Privacy Issues / HIPAA Requirements:

• Patient care ombudsman

• Patient records

• Schedule of creditors, diligence information, bankruptcy litigation

Healthcare Restructuring Overview
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• Statutory scheme of estimated payments and recoupments

• Executory contract or statutory right/license? What is required in order to 
assume the agreement?

• § 365 vs. § 525(a): Hiser v. Blue Cross of Greater Phila., 89 B.R. 503 (Bankr. E.D. Pa. 
1988)

• What happens if a Medicare provider agreement is assumed? Can cure 
costs be negotiated?

• What happens if a Medicare provider agreement is rejected? 

Medicare Provider Agreements
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• Ability to sell free and clear?

• Kinda-sorta-but-not-really: In re Vitalsigns Homecare, Inc., 396 B.R. 232, 241 (Bankr. 
D. Mass. 2008)

• “Recoupment” or “setoff”?

• Each year as a separate, distinct transaction: In re Univ. Med. Ctr., 973 F.2d 1065 (3d 
Cir. 1992) 

• Entire payment/recoupment cycle as a single, ongoing, multi-year transaction: In re 
South Inst. for Treatment & Evaluation, 217 B.R. 962 (Bankr. S.D. Fla. 1998)

• Impact of the automatic stay: True Health Diagnostics LLC v. Azar (In re THG Holdings 
LLC), 604 B.R. 154 (Bankr. D. Del. 2019)

• Role of transition services agreements

Medicare Provider Agreements
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• Certificates of need

• State regulation of quality of care

• Political considerations

• State’s interest in ensuring access to healthcare for underserved 
populations may create leverage point in negotiating amounts owed 
to the state

• Quality assurance fees

• Priority tax or general unsecured fee?

Role of the State
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• What constitutes PHI?

• Who is a “covered entity”? 

• What about a post-confirmation trust succeeding to the assets and liabilities of a 
debtor-provider?

• What is a “business associate”?

• Committee? Other entities in the bankruptcy case?

• Business associate agreement

• Using PHI in a bankruptcy case – de-identification procedures

• 18 categories of information to redact

• Ongoing obligation to preserve and protect patient records

HIPAA / PHI
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• Section 363 of the Bankruptcy Code

• Bid procedures / auction process

• Stalking horse protections

• Timelines and terms

• Credit-bidding by secured creditors

• “Loan-to-own”

• Role of State Attorney General in approving sale of hospital assets and non-profit/charitable 
assets

• Regulatory compliance issues, including past misconduct

• Pre-petition malpractice claims

• Maintaining/monetizing certificates of need

• Non-monetary considerations in the non-profit context

• United Healthcare Systems

• Southern Regional

Hospitals on the Auction Block
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As regulatory forces continue to reshape and transform the sector, the resulting disruption will create opportunities for 
companies that recognize and address gaps in their business models.  Examples of opportunities include:

• Realignment: Large hospital networks are realigning their acute care operations with post acute care providers through joint ventures or
strategic partnerships to better coordinate care across the continuum in an effort to capture payment incentives and minimize penalties.

• Acquisitions: Acute hospitals are acquiring post-acute care facilities, to build out their treatment capabilities at each phase of the patient 
care continuum. 

• Divestitures: Some participants are pursuing strategic exits of facilities or markets that do not align with the provider’s existing care
continuum or new patient criteria. Ultimately, some facilities, particularly in rural markets with suboptimal demographics and limited 
referral sources, will not likely be viable in the new regulatory environment.  

Some companies are better positioned to navigate these organizational and operational changes. Larger operators can 
leverage size and scale advantages that provide access to: 

• Investment capital that can facilitate organizational restructurings 

• Information systems that analyze and model complex data sets 

• Strategic partners to pursue joint ventures or combinations 

• Management teams that have the depth and experience to address these challenges  

Turnaround for Healthcare Debtors
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