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Tips for Optimal Quality

Sound Quality

If you are listening via your computer speakers, please note that the quality 

of your sound will vary depending on the speed and quality of your internet connection.

If the sound quality is not satisfactory, you may listen via the phone: dial 

1-877-447-0294 and enter your Conference ID and PIN when prompted. Otherwise, please 

send us a chat or e-mail sound@straffordpub.com immediately so we can address the 

problem.

If you dialed in and have any difficulties during the call, press *0 for assistance.

NOTE: If you are seeking CPE credit, you must listen via your computer — phone 

listening is no longer permitted.

Viewing Quality

To maximize your screen, press the ‘Full Screen’ symbol located on the bottom right of the 
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Continuing Education Credits

In order for us to process your continuing education credit, you must confirm your 

participation in this webinar by completing and submitting the Attendance 

Affirmation/Evaluation after the webinar. 

A link to the Attendance Affirmation/Evaluation will be in the thank you email that you 

will receive immediately following the program.

For CPE credits, attendees must participate until the end of the Q&A session and 

respond to five prompts during the program plus a single verification code.  In addition, 

you must confirm your participation by completing and submitting an Attendance 

Affirmation/Evaluation after the webinar.

For additional information about continuing education, call us at 1-800-926-7926 ext. 2.
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Program Materials

If you have not printed the conference materials for this program, please 

complete the following steps:

• Click on the link to the PDF of the slides for today’s program, which is located 

to the right of the slides, just above the Q&A box.

• The PDF will open a separate tab/window.  Print the slides by clicking on the 

printer icon.

Recording our programs is not permitted. However, today's participants can 

order a recorded version of this event at a special attendee price. Please call 

Customer Service at 800-926-7926 ext.1 or visit Strafford’s website 

at www.straffordpub.com.
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Dennis Perez has extensive experience in the representation of clients
in civil and criminal tax litigation and in tax disputes and controversies
before the Internal Revenue Service and all the California taxing
agencies. Mr. Perez was formerly a senior trial attorney with District
Counsel, Internal Revenue Service, in Los Angeles, California. Mr.
Perez is a Certified Tax Specialist, California State Bar Board of
Certification and is also a Fellow of the American College of Tax
Counsel. He frequently lectures on advanced civil and criminal tax
topics at seminars and before national, state and local bar
associations and accountancy groups.

He is a co-author of the BNA Portfolio, Tax Crimes, has served as the
Chair of the Los Angeles Lawyer Magazine Editorial Board and is the
first recipient of the Los Angeles Lawyer Sam Lipsman Service Award
for outstanding service to the Los Angeles Lawyer Magazine. He is
past Chair of the Tax Procedure and Litigation Committees of the
Taxation Sections of the State Bar of California and the Los Angeles
County Bar Association. Mr. Perez is past President of the Alumni
Board for the UCLA School of Law and has served as an Adjunct
Professor, Golden Gate University, Graduate School of Taxation.
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Prior to joining the firm as a principal, Sandra Brown spent more than 26 years as a
federal trial lawyer, including serving as the Acting United States Attorney and twice as
the First Assistant United States Attorney, in the Office of the U.S. Attorney, Central
District of California. In addition to leading the Central District of California’s United
States Attorney’s Office, where she supervised approximately 270 attorneys in the largest
Justice Department Office outside of Washington, D.C., Ms. Brown also served as the
Chief of the Tax Division for more than ten years where she supervised lawyers within the
United States Attorney’s Office, the Department of Justice Tax Division and the
Department of Treasury who were responsible for complex Federal civil and criminal tax
matters, including related grand jury proceedings, trials and appeals.

Ms. Brown’s broad range of experience in complex civil tax controversies and criminal tax
investigations and litigation, includes having personally handled over 2,000 cases on
behalf of the United States before the United States District Court, the Ninth Circuit Court
of Appeals, the United States Bankruptcy Court, the United States Bankruptcy Appellate
Panel and the California Superior Court. She obtained her LL.M. in Taxation from the
University of Denver, is a fellow of the American College of Tax Counsel, Co-Chair of the
ABA’s Section of Taxation’s Sentencing Subcommittee, Criminal & Civil Tax Penalties
(CCTP) Committee, Co-Chair of the NYU Institute on Federal Taxation, Tax Controversies
Section, as well as a member of the California State Bar, ABA Tax Section & Criminal
Justice Section, NYU Tax Controversy Institute Advisory Committee, Beverly Hills Bar
Association Taxation Section, California Lawyers Association Tax Section, the Women’s
White Collar Defense Association and was named one of the 2021 Top Women Lawyers in
California by the Daily Journal.
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CORY STIGILE specializes in tax controversies as well as tax, business, and international tax. His
representation includes Federal and state tax controversy matters and tax litigation, including
sensitive tax-related examinations and investigations for individuals, business enterprises,
partnerships, limited liability companies, and corporations. His practice also includes complex
civil tax examinations, administrative appeals and tax collection proceedings (where he is
widely respected for achieving meaningful resolutions of difficult tax collection issues). Mr.
Stigile frequently writes and lectures on topics involving taxation.

His more recent speaking engagements include “Back to Basics on The Ethics of Federal Tax
Practice: Best Practices 101” for the American Bar Association Tax Section, “The Administrative
Tax Controversy Case from Examination to Appeals” for the ABA Tax Section, “Tax Settlements –
IRS Appeals, FTB Settlement Bureau and CDTFA Settlement Section” for the Channel Counties
Santa Barbara Discussion Group of CalCPA, “Income Tax Update” for California State University,
Los Angeles, “Tax Identity Theft” for the Taxation Technical Committee of the Los Angeles
Chapter of CalCPA, “Best Practices in ‘Settling’ Cases with the IRS and FTB for the Glendale
Estate Planning Counsel, the “IRS Audit Programs and Other Hot Tax Controversy Issues” for the
Santa Clarita Valley Discussion Group of the Los Angeles Chapter of CalCPA, “Updates on Civil
and Criminal Tax (Federal) for the Best of CLE program in Santa Monica, California, and the
“Tips and Tricks for IRS, FTB & SBE Settlements” panel at the Los Angeles County Bar
Association Practitioner’s Conference. He was also interviewed by Bloomberg Law regarding
IRS Wealth Squad audits focusing on the super-rich. Mr. Stigile was awarded the distinction of
Super Lawyer Rising Star in 2012 through 2016, as recognized and published in Los Angeles
Magazine. He was also on the Planning Committee of the Annual UCLA Extension Tax
Controversy Institute and a member of the Western States Bar Association.
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ANY TAX ADVICE IN THIS COMMUNICATION IS NOT INTENDED OR WRITTEN 
BY THE SPEAKERS’ FIRMS TO BE USED, AND CANNOT BE USED, BY A CLIENT 

OR ANY OTHER PERSON OR ENTITY FOR THE PURPOSE OF (i) AVOIDING 
PENALTIES THAT MAY BE IMPOSED ON ANY TAXPAYER OR (ii) PROMOTING, 

MARKETING OR RECOMMENDING TO ANOTHER PARTY ANY MATTERS 
ADDRESSED HEREIN. 

The information contained herein is of a general nature and based on 
authorities that are subject to change.  Applicability of the information to 
specific situations should be determined through consultation with your 

tax adviser.

Nothing in this presentation should be construed to constitute investment 
advice, tax advice or securities advice in any way or manner. 

NOTICE
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Introduction

This is a sample text. Insert 

your desired text here. 

25k
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History of R&D Tax Credits
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History

This is a sample text. Insert 

your desired text here. 

25k
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Eligibility for R&D 
Tax Credits
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Eligibility

This is a sample text. Insert 

your desired text here. 

25k
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Qualified 
Research

This is a sample text. Insert 

your desired text here. 

25k
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• IRC § 41 defined qualified research as expenditures that may be treated as 

expenses under IRC § 174

• Treasury Regulation § 1.174-2 delineates such expenses as:

• Success is no requirement

“Expenditures represent research and development costs in the experimental
or laboratory sense if they are for activities intended to discover information
that would eliminate uncertainty concerning the development or improvement
of a product. Uncertainty exists if the information available to the taxpayer
does not establish the capability or method for developing or improving the
product or the appropriate design of the product.”



Excluded Research 
Expenditures (Not 
Qualified Research)

This is a sample text. Insert 

your desired text here. 

25k
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• Treasury Regulation § 1.174-2(a)(6) disallows Section 174 
treatment for certain activities, including:
1. The ordinary testing or inspection of materials or products for quality control 

(quality control testing);
2. Efficiency surveys;
3. Management studies;
4. Consumer surveys;
5. Advertising or promotions;
6. The acquisition of another’s patent, model, production or process; or
7. Research in connection with literary, historical, or similar projects.



Four-Part Test

This is a sample text. Insert 

your desired text here. 

25k
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Excluded 
Activities

This is a sample text. Insert 

your desired text here. 
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• Any research conducted after the beginning of commercial 
production of the business component. 

Research after 
Commercial Production

• Any research related to the adaptation of an existing business 
component to a particular customer’s requirement or need. 

Adaption of Existing 
Business Components

• Any research related to the reproduction from the 
component itself or from plans, blueprints, detailed 
specifications, or publicly available information with 
respect to such business component. 

Duplication of Existing 
Business Components

• Efficiency surveys, activity relating to management 
function or technique, market research, testing, or 
development (incl. advertising or promotions), routine 
data collection, or routine or ordinary testing or inspection 
for quality control

Surveys, Studies, etc.



2022 Changes

This is a sample text. Insert 

your desired text here. 
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Change: 

IRC § 41(d) now reads “specified research or 
experimental expenditures under section 
174” 

Consequence: 

Timing of qualification since definition 
changes

Change: 

IRC § 280C(c)(1) no longer requires 
taxpayers to reduce the 174-deduction by 
the amount claimed as R&D credit but 
may now elect to do so under IRC §
280C(c)(2) 

Consequence: 

Modification to taxable income, but if not 
elected to modify under IRC § 280C(c)(2) 

Change: 

Maximum tax rates under IRC § 11(b)(1) 
changes from 35% to 21%.

Consequence: 

The reduction under IRC § 280C(c)(3) is based 
on the maximum tax rate, reducing the 
reduction from 35% to 21%

Change: 

Current deductions are no longer allowed, 
R&D expenditures must be charged to a 
capital account, amortization period of 5-
years for US and 15-years for non-US 
activities, IRC § 174(a)

Consequence: 

Adaption of accounting method
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R&D Cases

This is a sample text. Insert 

your desired text here. 
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• Populous Holdings Inc. v CIR, December 6, 2019
▪ The court clarified the analysis of contract terms to determine whether a funded research 

qualifies for tax credit 

▪ Research for third parties is eligible if the taxpayer retains substantial rights to the research and 

that the taxpayer bears the costs even when research unsuccessful

▪ Notable: The IRS did not challenge the use of architectural designs as qualified research

• Leon Max v. CIR, March 29, 2021

▪ No tax credits for “common solutions for common problems”

• Little Sandy Coal Co Inc. v. IRC, February 11, 2021

▪ Shows the importance to document employee’s contributions

▪ All or nothing – the entire research tax credit is at stake, the Shrink Back provision does not apply

• In the Matter of the Appeals of Swat-Fame Inc., et al, March 22, 

2019 (OTA)

▪ Shows the importance of properly document the systematic process of experiment



IRS Scrutiny: R&D Credits 
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This is a sample text. Insert 

your desired text here. 
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In January 2017, the IRS announced a new audit strategy known as 
“compliance campaigns” and added “Research Issues” on Feb 27, 2020

R&D tax credits were added to the IRS’s 2021 “Dirty Dozen” scams list

On Oct 15, 2021, the IRS released CCM, IR-2021-203, providing information that taxpayers 
will be required to include for a valid Sec. 41 refund claim.



Compliance
Campaign

This is a sample text. Insert 

your desired text here. 
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• In January 2017, the IRS announced a new audit strategy 
for its Large Business and International (LB&I) Division 
known as “compliance campaigns.”

• Purpose: Shifting examination resources to focus on 
issues that present a significant risk of non-compliance.

• Initially, the IRS selected 13 compliance issues.  

• At last count, the IRS has selected 55 compliance issues

• Among the current compliance campaigns, added on 
February 27, 2020, is Research Issues, which directly 
involves Sections 41 and 174



Dirty Dozen List

This is a sample text. Insert 

your desired text here. 
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• The “Dirty Dozen” list contains a variety of common tax scams

• R&D Tax Credits are in the IRS’s 2021 “Dirty Dozens” list

“Improper claims for the research and experimentation credit generally involve failures to 
participate in, or substantiate, qualified research activities and/or satisfy the requirements 
related to qualified research expenses. To claim a research credit, taxpayers must evaluate and 
appropriately document their research activities over a period of time to establish the amount of 
qualified research expenses paid for each qualified research activity. Taxpayers should carefully 
review reports or studies to ensure they accurately reflect the taxpayer's activities.”



Dirty Dozen List

This is a sample text. Insert 

your desired text here. 
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• Taxpayers are the wrong target group

• Problem is that there are “promoters” who are improperly 
marketing, i.e., promoting, R&D tax credits to businesses 
▪ Promoting use of R&D Credits to businesses that not actually qualify for 

such tax credits 

▪ May also be charging a significant fee, or percentage of the ultimate tax 
credits, in return for marketing excessive and improper credits. 

• IRS’s new Office of Promoter Investigations (“OPI”)
▪ Established in April 2021, 

▪ Mission is to increase focus on promoters of abusive tax avoidance 
transaction



Refund
Claims

This is a sample text. Insert 

your desired text here. 
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• Rules for refund claims set forth in IRC § 7422 and IRC § 6402, including 
specificity of the basis for the claim

• “The claim must set forth in detail each ground upon which a credit or 
refund is claimed and facts sufficient to apprise the Commissioner of 
the exact basis thereof.”Treas. Reg. § 301.6402-2(b)(1)

• Specificity Requirement is a prerequisite to filing a court case to seek a 
refund



Refund
Claims

This is a sample text. Insert 
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• October 15, 2021, the IRS released a Chief Counsel Memorandum (“CCM”), IR-2021-
203

• Suggests that examiners reject any claim that does not maintain all of the 
information before initiating an audit

““Claims for research credit under IRC Section 
41 are currently examined in a substantial 
number of cases and consume significant 
resources for both the IRS and taxpayers” 



Refund
Claims

This is a sample text. Insert 

your desired text here. 
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• On January 3, 2022, IRS issues Interim Guidance and “FAQs”

• Establishes procedures for the IRS to determine the legal sufficiency of a 
refund claim; this includes: 
– Written declaration under penalties of perjury required of all refund claim

– For research credit refund claims, the IRS  recommends that taxpayers use the Form 
6765, Credit for Increasing Research Activities, 

– And that they also provide, at minimum, the following documentation:

1. All business components that form the factual basis of the R&D tax credit claim 
for the claim year.

2. All research activities performed by business component.

3. All individuals who performed each research activity by business component. 

4. All the information each individual sought to discover by business component. 

5. The total qualified expenses of employee wage expenses, supply expenses, and 
contract research expenses.



What the Future Holds

This is a sample text. Insert 

your desired text here. 
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• Grace period ended January 10, 2022

• One-year transition period during which taxpayers 
will have 45 days to perfect a research credit claim 
for refund prior to the IRS' final determination on 
the claim

• Build Back Better Bill would further expand and 
increase in amount the eligible expenses for 
claiming R&D Credits





Impact of Administrative 
Procedures Act Claims
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APA
Violations

This is a sample text. Insert 

your desired text here. 
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• The Administrative Procedures Act governs the process by which 
federal agencies develop and issue regulations*

• Courts start to push back on APA violations by the IRS

▪ Long-Distance Telephone Service Federal Excise Tax Litigation – MDL 1798, 
et al.

▪ Mann Construction v. United States, No, 21-500

* See https://www.epa.gov/laws-regulations/summary-administrative-procedure-act
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QUESTIONS

This is a sample text. Insert 

your desired text here. 
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1. Expenses for research and development under 26 U.S.C. Section 41 are deducted 
from the income earned rather than directly reducing the income tax liability.
True.
False.
2.What percentage of qualified research expenses over a base amount of basic research 
payments and of trade and business expenses is to be added to determine the research 
credit under 26 U.S.C. Section 41 (a)?
a. 20 percent.
b. 40 percent.
c. 60 percent.
3. The amount of expenses that can be claimed as tax credits is capped at $250,000.
True.
False.
4. All R&D tax credits must be used in the year the expenses occurred; unused credit 
expires.
True.
False.



QUESTIONS
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5. Eligible businesses can offset up to $250,000 of wages and other in-house research 
expenses per year for up to five years and a maximum of $1.25 million.
True.
False.
6. While the R&D tax credit has existed since 1981, it has been permanent only since 
the Tax Cut and Jobs Act of 2017.
True.
False.
7. Development expenses for which of the following items may generally qualify for the 
R&D tax credit?
a. Processes.
b. Products.
c. Invention.
d. All of the above.
8. Research resulting in knowledge of what not to do to create a new product can 
qualify as expenditures, if it is technological in nature.
True.
False.



QUESTIONS
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9. Treas. Reg. Section 1.174-2(a)(6) disallows Section 174 treatment for which of the 
following activities.
a. Consumer surveys.
b. Laboratory Research.
c. Computer Science.
d. All of the above.
10. The acquisition of another’s patent, model, or production does not qualify for an 
R&D tax credit.
True.
False.
11. 26 U.S.C. Section 41(d) requires that in order to qualify for the R&D tax credit, an 
activity must meet the following test(s):
a. Business Component Test. 
b. Discovery Technology Information Test.
c.    Process of Experimentation Test.
d.    Section 174 Test.
e.    All of the above.



Last
Words
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…and he has not even seen the R&D Tax Credits

“The hardest thing to understand in 
the world is the income tax”

Albert Einstein



THANK
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