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The vast majority of California’s immigrants were born in Latin America (50%) or Asia (39%). California has sizable populations of 
immigrants from dozens of countries; the leading countries of origin are Mexico (3.9 million), the Philippines (859,000), China 

(796,000), Vietnam (539,000), and India (513,000). However, among immigrants who arrived between 2010 and 2019, more than 
half (53%) were born in Asia, while 31% were born in Latin America.

SOURCE: 2019 

Census Bureau, 

decennial 

censuses, and 

the American 

Community

| THE MAJORITY OF RECENT ARRIVALS FROM ASIA





| US ASSETS FOR ESTATE AND GIFT

Gift Tax Assets

• Only tangible assets such as cash, real 

property, jewelry, art, certain LLC interest

• This does not include stocks and bonds 

of U.S. corporations, notes payable 

• NRAs can gift $15,000 of U.S. cash

• There is no $60,000 exemption amount 

for gifts

• There is no unlimited marital deduction, 

only $164,000

Estate Tax Assets 

• All U.S. sitused property under the IRC 

includes U.S. real property, tangible assets 

located in the U.S., Stock in U.S. 

corporations…

• This does not include…debt of U.S. 

corporations (bonds), certain portfolio 

debt, cash in a U.S. bank account

• No unlimited marital deduction, there 

must be a QDOT in place for non-U.S. 

citizen spouses



(Case where Decedent was not Resident in the U.S.) ; January 20, 1998 

• Leading Case on the Determination of Domicile for U.S. Estate Tax Exemption Amount, 

otherwise limited to the $13,000 unified credit 

• Issue:  Whether Barkat Kahn was a resident of the U.S. to claim the U.S. domicile 

exemption amount

• Facts:

• Barkat Kahn died in Pakistan on February 25, 1991

• Barkat arrived in the United States in April of 1971; he was 61

• Barkat’s wife, son, and two daughters were in Pakistan

• Barkat was on a 6-month temporary Visa, but stayed for over 3 years on legal 

extension

• In 1974, Barkat’s son arrived in the U.S. on a temporary Visa

• However, in 1974, Barkat’s extension was denied and he had to return to Pakistan

| U.S. DOMICILE: Estate of Barkat A. Kahn, Deceased, Mohammed Aslam Khan, 

Executor, Petitioner v. Commissioner of Internal Revenue, Respondent 



• He owned substantial land and a large business there

• He was capable of supporting himself and his wife

• However, Barkat could only get his PR Visa when his son became a U.S. citizen

• On November 15, 1976, Barkat formed a partnership with his son and cousins in the U.S. 

• The new partnership had substantial land and rice farm

• Unfortunately, the son filed 1040NRs for the Decedent 

• In 1982, Barkat’s son became a citizen 

• Barkat and his wife were issued visas, but only Barkat went to the U.S. 

• Barkat noted on his application that he intended to stay in the U.S. indefinitely

• Barkat obtained a social security number

• Barkat lived with his son and his son’s family

• In 1986, Barkat went to Pakistan to discuss the partnership with partners in Pakistan

• Before leaving Pakistan, Decedent applied for a permit to reenter the United States. 

• The reentry permit shows that the person to whom the permit is issued is returning to the U.S. from a 

temporary visit abroad and relieves the person of securing another Visa

• Such reentry permit was approved for multiple entries

| UPON ARRIVING IN PAKISTAN, BARKAT APPLIED FOR A PERMANENT 

VISA TO THE U.S., STATING:



An Alien who has actually established residence in the U.S. after having been admitted should 

consider carefully the consequences of filing as a nonresident alien while outside The U.S. Such an 

action can be considered as the alien having abandoned his U.S. residency.

•Without the above information, because it was sent to his California home, Barkat claimed 

non-residence status and filed a form 1040NR. 

•Barkat fell ill in Pakistan and was hospitalized.  

•Barkat’s reentry permit expired. 

•Barkat’s accountant continued to file Form 1040 NR without Barkat’s understanding of its 

consequences

•Decedent died on February 25, 1991. 

•After his death, his accountant filed amended returns from 1986 to 1990

•The IRS said Decedent was not U.S. domiciled and accessed a large U.S. estate tax bill

| ON THE REENTRY PERMIT ITSELF WAS A WARNING: BE CAREFUL WITH FORM 1040NR 



Ruling and Why Important:

First, the case that set forth the important cases and factors regarding the determination 

of U.S. Domicile. 

Second, it reinforced the presumption that Domicile continues until it is shown to have 

been changed. (Mitchell v. United States, 88 U.S. (21Wall.) 350, 353 (1874))

Third, Kahn established the test that Decedent (i) “must have lived in the United States, and

(ii) “must have intended to remain in the U.S. indefinitely.”

Both of these elements must be present, and one without the other is insufficient.

Holding: The IRS’s position was rejected and Barkat was deemed U.S. Domiciled. 

This is a very LONG case chock full of factors and consideration relating to Domicile.  

A VERY IMPORTANT CASE….

| KAHN: COMMON LAW PRINCIPLES



1. U.K. – U.S. Estate Tax Treaty – More of a Brightline test. (1980) – Newer Treaty

DOMICILED IN ONLY ONE STATE

a. If in the U.S., such person is domiciled in the U.S., if actually resident there 

or if a U.S. citizen was resident at any time during the preceding three years; 

b. If in the U.K., such person is domiciled in the U.K. if domiciled in the accordance 

of law in the U.K.

DOMICILED IN BOTH STATES

a. Domiciled in the U.K. if a national of the U.K. (and not of the U.S.), and had not been 

Resident in the U.S. for seven or more of the last 10 years

b. Domiciled in the U.S., under the same test 

The U.S.– U.K. Estate and Gift Tax Treaty provides better guidelines than Kahn, more certainty

For planning.  

| LET’S LOOK AT TESTS IN SAMPLE ESTATE TAX TREATIES:



Fiscal Domicile:

(1) A Decedent who dies in one State shall be determined domiciled in accordance with the law 

of that State;

(2) A Decedent who at his death was a citizen of one of the States without being a citizen of the

other State, and who would be considered in to be Domiciled in both States (under each State’s law)

shall be deemed to be domiciled in (and only in) the State of which he was a citizen, if:

• He died having been domiciled in the other State in the aggregate less than 7 years during a 

Period ending at his death, and

• He was in the State for business or education or training without a clear intention to remain 

Indefinitely.  

The older treaties bring in more of a subjective factor. 

| THE U.S. NETHERLANDS ESTATE TAX TREATY (1969) - OLDER, SO ENCOMPASSES THE 

TEST OF KAHN ALONG WITH BRIGHTLINE RULES:



DEDUCTIONS
(NON-TREATY V TREATY) 



❖ Allowable Deductions – Expenses, losses, indebtedness, or taxes incurred by the estate 

which must be prorated by the U.S. Share of the Decedent’s U.S. estate to his or her 

worldwide estate.

❖ Charitable Contributions to U.S. Charities designated as such by the Internal Revenue Code; 

❖ Charitable Contributions to Foreign Charities (Not available to NRAs);  

❖ Assuming the decedent is not married to a U.S. citizen spouse, the marital deduction is not 

allowed, unless it meets the provisions of a Qualified Domestic Trust under Section 2056. 

❖ Tax Treaty Application (Reg. Sec. 301.6114-1)

❖ Non-treaty Based estate tax returns are governed by the estate tax provisions in IRC sections 

2101-2108.

| ALLOWABLE DEDUCTIONS – BASICS



• 1.  Gross Estate in the United States (Schedule A) 500,000

• 2. Gross Estate outside the United States (See Instructions) $1,000,000

• 3. Add lines 1. and 2., $1,500,000

• 4. Funeral Expenses, administration expenses, debts, 

• Mortgages*, claims against the estate, losses 250,000

• 5. (Divide L1/L3=.333; 250,000x.333) $83,250

• If a foreign death tax return was filed; it must be attached.

• You may use an alternate valuation date for property listed on Schedule A

• Losses: uncompensated losses during administration such as theft, fire, disasters

• Taxes: Property tax occurred prior to death

• 6. You may proceed to other deductions that are allowable without proration 

against worldwide estate. 

| ALLOWABLE DEDUCTIONS – READ THE INSTRUCTIONS (THEY ARE VERY GOOD.) 

Schedule B



| MORTGAGE DEDUCTIONS
How is the mortgage interest debt deduction calculated by a foreign 

nonresident – must be non-recourse

• For foreign nonresidents, to be able to take the deduction on a mortgage over property located in the 
U.S., one of the following needs to be true: 1) The mortgage debt to be deducted is a non-recourse 
debt. This means that the creditor will only look at the mortgaged asset, and not the individual owner, 
to satisfy the debt in case of default. In this case, the debt is 100% deductible; or 2) The mortgage debt 
to be deducted, even if it’s not a non-recourse debt, is itemized and included in the appropriate return 
along with all the rest of the worldwide assets and their appraisal of the decedent.

• In this second case, the mortgage debt may only be deducted in the same proportion that the U.S. 
assets has in relation to the rest of the worldwide assets of the estate. That is to say, if the U.S. property 
represents 10% of the value of the worldwide estate, only 10% of the mortgage debt will be allowed as 
a deduction. Generally, when the cost-benefit analysis is made for taking the mortgage debt 
deduction, the majority of foreigners prefer not to take the deduction.

• There are other deductions, such as those made to charity donations, and tax credits that can be 
used, but generally, they result in a much lower tax impact compared to the tax to be paid. It is 
important to emphasize that certain free transfers made within three years of the death of the donor-
decedent are not deductible from the estate tax.



• A charitable deduction is not allowed using non-U.S. assets by the non-

resident. (Section 2106(a)) 

• Important: The U.S. has created exceptions to the above general rules 

pursuant to treaties with Mexico, Israel, Canada, Germany, and the 

Netherlands. These each provide different rules and deduction limitations, but 

usually relevant to U.S. income tax deductions. 

| CHARITABLE DEDUCTIONS



1. State death tax credits – worldwide assets need not be disclosed

2. Charitable deductions – Non-prorated, but worldwide assets must be 

disclosed

3. Marital deduction – Generally, requires a QDOT to be in place

| OTHER DEDUCTIONS – READ THE INSTRUCTIONS



CLOSING LETTER 



❖ The Descendants cannot gain access to many U.S. financial accounts without 

an IRS Transfer Certificate;

❖ The Descendants cannot get an IRS Transfer Certificate until they have a 

Closing Letter;

❖ The Descendants cannot get a Closing Letter until they have filed the Form 

706-NA; and

❖ To properly file a Form 706-NA an estate tax treaty position may be claimed on 

the return.

| WHEN A NON-U.S. PERSONS PASSES AWAY; THIS CAN BE A BIG PROBLEM 



Final regulations, User Fee for Estate Tax Closing Letter (TD 9957), establishes a 

new user fee of $67 for person requesting the issuance of an IRS Letter 627 

(ETCL). 

| NEW PROCESS FOR OBTAINING AN ESTATE TAX CLOSING LETTER 

EFFECTIVE OCTOBER 28, 2021 





APPLICATION OF U.S. ESTATE TAX 
TREATIES



• Unlimited Marital Deduction as if U.S. Citizens without a QDOT. 

• Increases the $60,000 to current $12,060,000 

• Where property may be taxed in the U.S. on the death of a United Kingdom 

National who was neither domiciled in nor a national of the U.S. and a claim is 

made under the paragraph, the tax imposed in the U.S. shall be limited to the 

amount of tax which would have been imposed had the decedent become 

domiciled in the U.S. immediately before his death, on the property which would 

in that event have been taxable.  

| U.S. – U.K. ESTATE AND GIFT TAX TREATY 



• Canadian residents are not subject to U.S. Estate Tax unless their gross 

worldwide estate exceeds the U.S. estate tax exemption amount.   

• Example 1 :  U.S. Citizen 

• Has an estate of $12,060,000 million dollars. There will be no U.S. estate tax. 

• Canadian Citizen 

• Has a home in the U.S. valued at $6.030,000 and a worldwide estate of 

$12,060,000 million. There will be no U.S. estate tax. 

| U.S. – Canada (Basic Rule)



• Canadian residents are not subject to U.S. Estate Tax unless their 

gross worldwide estate exceeds the U.S. estate tax exemption 

amount.   

• U.S. Assets = 6,030,000

• Canadian Assets = 6,030,000

• Total Estate = 12,060,000 (unified credit) x .5 = 50%

• Estate tax on $12,060,000 = $4,769,800

• U.S estate tax on $6,030,000 = $345,800

• 50% of $4,769,800 = enough to cover $345,800

| U.S. – CANADA



A Canadian dies in 2022 owning U.S. real estate valued at $1,000,000 with a Canadian 

estate valued at $20,000,000.  

U.S. estate = $1,000,000

Canada = $20,000,000

Total - $21,000,000 

Percentage of U.S. to Worldwide: .04761904

U.S. estate tax on $12,060,000= $4,769,800 (unified credit) 

Maximum credit allowed is: $4,769,800 x .04761904=$227,134; 

U.S. estate tax on $1m = $345,800

Total tax: 345,800 – 227,134 = $118,666 (unless asset to spouse with marital credit) 

| U.S. – CANADA



OBTAINING AND FILING
FORM 5173  



SHIELDING FROM U.S. ESTATE TAX 

(USE FOR U.S. REAL ESTATE INVESTMENTS)



| GIFTING STRATEGIES

• Gifting away U.S. intangibles immediately 

• Gifting U.S. intangibles into a dynasty trust to avoid U.S. estate tax in 

future generations 

• Using a foreign grantor trust with underlying foreign corporations to 

shield foreign and U.S. assets from U.S. estate tax



Mom and Dad 
(In China)

Child’s Domestic Dynasty Trust 
(In United States)

|CORE PLANNING FOR U.S.-BASED CHILD 
– DOMESTIC SOLUTION PLANNING OPTION #1. 

• Mom and Dad do not want U.S. estate tax on what they give to child when they pass away.

• Mom and Dad do not want U.S. gift tax on what they give to child.

• Mom and Dad do not ever want to trigger U.S. estate tax.

• Technique: Mom and Dad set up a domestic dynasty trust. Parents transfer funds as their practitioner directs 

into the domestic trust.

• (Funding Issue!) -- T-Bill Option – To avoid transfer of a tangible

• This technique should shield future generations from U.S. estate tax and avoid U.S. gift tax currently. Subject 

to U.S. income tax on trust income and gains.

• No Basis Step-Up generally. 



|BENEFITS OF CHILD’S DOMESTIC DYNASTY TRUST…

WITH PROPER GIFT AND TRUST DESIGN, IT IS POSSIBLE FOR A FOREIGN PERSON TO ACHIEVE A NUMBER OF 
WEALTH-PLANNING GOALS WITH AN IRREVOCABLE U.S. DOMESTIC NON-GRANTOR TRUST.

• Unlimited lifetime transfers of foreign assets and intangible U.S. assets for the benefit of U.S. beneficiaries 
may be made free of U.S. gift and GST taxes – into a dynasty trust.

• No U.S. estate tax going forward if drafted properly

• **U.S. Intangible assets may be removed from a foreign person’s U.S. estate, and from the reach of U.S. 
estate and GST taxes, gift tax free. 

• While the trust will be subject to U.S. Federal income tax, it may be established in a state free of state 
income tax, possibly subject to California’s throwback rules….

• NO FIRPTA RULES TO WORK AROUND



FOREIGN GRANTOR TRUST STRUCTURE WITH 
UNDERLYING CORPORATION(S) TO BLOCK 
U.S. TRANSFER TAX

STRUCTURE ESTABLISHED BY FOREIGN PARENT FOR U.S.- BENEFICIARIES 



Foreign Grantor Trust:   
Irrevocable – Lifetime to Parents; or

Revocable – Children can be beneficiaries 

ForeignCo
US Assets

ForeignCo
For Assets

ForeignCo
US Assets

ForeignCo
US Assets

The 2017 Act – May require diamond structure for Foreign Company with U.S. assets.

|CORE PLANNING FOR U.S.-BASED CHILD OPTION #2…

Foreign Mom and Dad

• Mom and Dad do not want U.S. estate tax on what they give to child.
• Mom and Dad do not want U.S. gift tax on what they give to child.
• Mom and Dad do not ever want to trigger U.S. estate tax.

• Mom and Dad would like to minimize U.S. income tax during their lifetimes, if they can. Basis Step-Up!
• So, Mom and Dad set up a foreign grantor trust. There are a number of scenarios, but child is usually named as one of the 

beneficiaries along with the parents. Child could participate as the Investment Advisor. Provision for Section 1014(b). 

The 2017 Act – May require diamond structure for Foreign Company with U.S. assets.



Foreign Revocable Trust

(Shareholder of Underlying 

Foreign Corporation

FOREIGN PARENT – FOREIGN GRANTOR

ABC, USVI*

Estate Blocker

To Hold U.S. 

Assets

U.S. Beneficiaries

(Possible Foreign 

Beneficiaries) 

Corporate Trustee, U.S. Trustee 

(Parents Assets:

Contributed to

Foreign companies

To avoid any argument 

Of Beneficiary Grantor;

§ 2104(b) taint)

ABC USVI* 

Estate Blocker 

To Hold 

Foreign Assets

C

BVI 

Company 

Distributions to Beneficiaries made only 

From Trust accounts;  

Do Not Distribute From Corporate Accounts

Refresh Basis/CRS Check the box CFC of PFIC Issue?

Refresh Basis Check the Box



|BENEFITS OF THE FOREIGN REVOCABLE GRANTOR TRUST

Benefits:

1. Parents’ transfer of wealth to U.S.-based 

children U.S. estate tax free

2. Parents funding of foreign grantor trust is not 

subject to U.S. gift tax as long as not U.S. situs 

assets (i.e., intangible ok)

3. With proper investing, U.S. income tax 

minimized

4. Trust established for efficient tax planning for 

future generations

5. Some asset protection

Issues to Consider:

1. There may be more than one foreign 

corporation for U.S. tax efficiency

2. The proposed structure needs a corporate 

trustee

3. Investment management important to maintain 

U.S. tax efficiency

4. Draft for a pot trust or separate trusts



|DRAFTING CONSIDERATIONS
CONSIDERATIONS:

• Should the trust be a foreign revocable trust designed with separate trusts per U.S. beneficiary or a Pot trust?

• Should the trust be a foreign grantor trust designed under §§ 672(f)(2)(a)(i) or (ii)?

• Must consider the multi-jurisdictional aspects of the assets and beneficiaries, types of assets; whether a company, if any, 

can be divided, or whether there are different enough assets with equal potential value to equalize between U.S. and 

non-U.S. beneficiaries;

• Operating company – (a controlled foreign corporation), then the company may generate Subpart f or GILTI 

income – Consider de-control….see later for Specified 10% owned foreign corporation 

• Other vehicle or fund – (A passive foreign investment company), then the company will generate PFIC income

• If the Company can’t be divided – then you may want a Pot trust for several reasons:  

• Income is considered distributed first when present, so income could be distributed in year X to foreign 

beneficiaries and principal distributed to U.S. beneficiaries in year Y (to rid a foreign non-grantor trust of 

accumulated income – ALTHOUGH THERE ARE DISTRIBUTION METHODS FOR CLEANSING SOLELY FOR U.S. BENEs.)

• There may be concerns about the separate share rule where income distributed to a non-U.S. beneficiary is still 

attributable to U.S. beneficiaries, pro rata for U.S. income tax purposes

• The Separate Share Rule: The Subchapter J, Separate Share Rule found in §663(c) requires that the separate 

and independent shares of different beneficiaries in the same estate or trust be treated as separate shares or 

trusts in determining the DNI allocable to the respective beneficiaries. This includes GILTI, Subpart f, and PFIC 

income.

• Separate trusts certainly make the separate share rule easier to attribute



|QUALIFIED REVOCABLE TRUST (QRT)

CONSIDERATIONS:

• Should the trust be a foreign revocable trust designed with separate trusts per U.S. beneficiary or a 

Pot trust?

• Should the trust be a foreign grantor trust designed under §§ 672(f)(2)(a)(i) or (ii)? (This becomes 

important later.)

In the event the company can be divided or there are only U.S. beneficiaries – then you may want 

to ensure the initial grantor trust can qualify as a “qualified revocable trust.”

With a QRT, the executor can elect foreign estate tax treatment

• The separate share rule does not apply during the foreign estate administrative period (§643)

• The U.S. beneficiaries can decide what restructure is needed (§ 962 Election; restructure; or 

interpose a domestic company in between); 

• No PFIC, no Subpart f, no GILTI, is applicable during this administrative period

• Capital gains are taxed to the foreign estate likely with no U.S. capital gains tax

• If CFC income, then the U.S. beneficiaries may wish to elect § 962 tax treatment

• Any such case must be appropriately modeled



Cindy Brittain focuses her practice on high net worth, multinational families and individuals who themselves 

and their global companies require expertise in sophisticated cross-border income and estate tax planning 

strategies. Working closely with family members, Cindy obtains a comprehensive understanding of their 

values and dynamics, ensuring that unique personal and business goals are achieved. Cindy’s extensive 

experience includes advising families on the complex issues relevant to pre-immigration planning, 

international corporate tax, and both international and domestic wealth and asset transfer strategies. Cindy 

also has extensive experience with cross-border regulatory laws that affect U.S. domestic planning as well as 

with U.S. tax compliance under the several voluntary disclosure regimes.

Cindy previously worked at a major accounting firm within its international mergers and acquisitions group, 

and has continued to advise clients on the effective integration of their global business operations into the 

U.S. tax regime. Over the course of her career, she has worked with clients in Brazil, Saudi Arabia, Dubai, 

London, Hong Kong, Mainland China, India, and the United States to develop overall income and estate 

planning strategies on behalf of large global families.

PRACTICE FOCUS

•Advanced domestic and international estate and tax planning; Transactional tax and corporate cross-

border design

•Pre-immigration strategies for corporate assets; Multi-generational succession and entity planning

•Trust and legacy design; Multi-state trust strategies to mitigate California state income tax

•Charitable planning for effective tax and philanthropic goals; Family governance and family retreats for 

NextGen Education

| CYNTHIA D. BRITTAIN
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INTRODUCTION

The United States imposes estate and gift taxes on certain transfers of U.S. situs property by “nonresident citizens of the 
United States.” In other words, individual foreign investors may be subject to the U.S. estate and gift tax on their 
investments in the United States. The U.S. estate and gift tax is assessed at a rate of 18 to 40 percent of the value of an 
estate or donative transfer. An individual foreign investor’s U.S. taxable estate or donative transfer is subject to the same 
estate tax rates and gift tax rates applicable to U.S. citizens or residents, but with a substantially lower unified credit. The 
current unified credit for individual foreign investors or nonresident aliens is equivalent to a $60,000 exemption, unless an 
applicable treaty allows a greater credit. U.S. citizens and resident individuals are provided with a far more generous unified 
credit from the estate and gift tax. U.S. citizens and resident individuals are permitted a unified credit of $12.06 (for the 2022 
calendar year).   
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INTRODUCTION

Given the low threshold at which the estate and gift tax may be imposed, any foreigner investing in the U.S. must determine 
if they can be subject to the tax. In order for foreign investors to understand if they could be subject to the U.S. estate and 
gift tax, they must first understand the terminology and definitions associated with this extremely harsh tax. The most 
important concept which a foreign investor must understand for purposes of the estate and gift tax is “domicile.” A foreigner 
will not be taxed as a nonresident for purposes of the estate and gift tax if they are domiciled in the U.S. For U.S. estate and 
gift tax, the term “residency” means “domicile.”  While the U.S. federal income tax concept of residency relates only to 
physical presence in a place for more than a transitory period of time, domicile relates to a permanent place of abode. For 
U.S. federal estate tax purposes a person can only have one place of domicile, while for U.S. federal income tax purposes 
there may be more than one place of residence.
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INTRODUCTION

While an alien may be classified as a (permanent) resident alien for immigration purposes and treated as a resident for U.S. 
federal tax purposes, these classifications are not determinative of the alien’s domicile for U.S. federal estate and gift tax 
purposes. Although the definition of residency for income tax purposes has been made substantially objective, the concept 
of domicile still is extremely subjective, focusing on the intentions of the alien as manifested through certain lifestyle-related 
facts.

The estate and gift tax regulations offer a general indication of the definition of domicile, stating that:

“a person acquires a domicile in a place by living there, even if for a brief period
of time, with no definite present intention of later removing therefrom. Residence 
without intention to remain indefinitely will not suffice to constitute domicile, nor    will Intention to change domicile 
effect such a change unless accompanied by actual removal.” See Treas. Regs. Sections 20.0-1(b)(1) and 
25.2501-1(b).
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INTRODUCTION

Thus, to be domiciled in the United States, physical presence must be coupled with the requisite. If a foreign investor is not 
domiciled in the United States (they do not have physical presence in the U.S. coupled with an intention to remain in the 
U.S.), the foreign investor will likely be subject to the nonresident U.S. estate and gift tax.
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MAJOR FACTORS RE DOMICILE

1. The duration of stay in the United States and in other countries, and the frequency of travel both between the United 
States and other countries and between places abroad.

2. The size, cost, and nature of the decedent's houses or other dwelling and whether those places are owned or rented.

3. The area in which the houses and other dwelling places are located.

4. The location of important personal possessions.

5. The location of family and close friends. 

6. The places where churches and club memberships are maintained, and whether such memberships were listed as 
resident or nonresident memberships.

7. Declarations of residence or intent made in visa application or re-entry permits, wills, deeds of gift, trust instruments or 
letters, or in oral statements.
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GIFT TAX PLANNING FOR NON DOMICILIARIES

The situs rules differ between estate and gift tax.

No gift tax on transfer of intangible personal property.

Planning idea. Stock in a U.S. corporation is intangible for gift tax purposes. The same stock has a U.S. situs for estate tax 
purposes, so best to gift the stock.

Planning idea, non domiciliary should gift cash, checks, or bank wire transfers to a U.S. person outside the U.S. 

The U.S. donee should set up an account outside the U.S. and have the transfer occur from the non domiciliary donee’s 
foreign account to donee’s foreign account, then have donee transfer funds to donee’s U.S. account.

© 2022 l All Rights Reserved l Diosdi Ching & Liu, LLP l 7



US- SITUS ASSETS SECTION 2104

Property which the decedent transferred, by trust or otherwise, within the meaning of Section 2035 through 2038, inclusive, 
if such property was situated in the U.S. either at time of transfer or at time of the decedent’s death (Section 2104(b))

Transfer by a non domiciliary of U.S. property to an offshore corporation (See Estate of Swan, 24 T.C. (1955), affd, 274 F. 
2d 144 (2d Cir. 1957) see also TAM 9507044 (Feb. 17, 1995).
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NON US- SITUS ASSETS

Real property located outside of the U.S.

Tangible personal property located outside of the U.S.

Shares of stock issued by a foreign corporation
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NON US- SITUS ASSETS

Fillman v. U.S. 355 F. 2d 632 (Ct. Cl. 1966) (holding that a corporation must be a separate entity and not a nominee or a 
sham; the corporation representative made several representations that the shareholder was the sole beneficiary owner of 
the corporate assets). 
 
In certain cases, the use of a foreign holding company is the main dive for shielding U.S. situs assets from the estate tax.

Leeson: maintain formalities (no sham corporations) and use fair market leases where a foreign corporation holds U.S. real 
property. 
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NON US- SITUS ASSETS

Life insurance proceeds on the life of a non domiciliary. 

Cash surrender value in U.S. situs for estate tax, but not gift tax purposes.

Bank deposits.

In general, deposits of non domiciliary held with domestic banks are deemed situated outside U.S. unless the deposits are 
effectively connected with a trade or business within the U.S. 

Works of art on loan for exhibition, if:

Art is imported into the U.S. solely for exhibition purposes

Art is loaned for such purposes to a public gallery or museum, no part of which insures to an individual, and

Art is at the time of death on exhibition or en route to or from exhibition. 
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ESTATE AND GIFT TAX: DOMICILE- TREATIES

15 Treaties (Australia, Austria, Canada, France, Germany, Greece, Ireland, Japan, South Africa, Switzerland, United 
Kingdom).

Reduction of tax, treaties serve to 1) prevent double taxation, 2) prevent discriminatory tax treatment of resident of a 
country, and 3) permit reciprocal administration to prevent tax avoidance and evasion.

Treaties often substantially reduce estate and gift taxes. If an estate claims an estate tax position based on an estate tax 
treaty with another country, an explanation of the treaty-based position should be attached to the estate tax return. Reg 
Section 301.6114-1. 

Some of the transfer tax treaties provide for more beneficial deductions, such as marital deduction and charitable deduction, 
or a larger exemption from estate tax than otherwise would apply to a non domiciliary of the United States. See, for 
example, the tax treaties with the U.K. and Canada. 
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USE OF ESTATE AND GIFT TAX TREATIES

The U.S. has entered into treaties with Finland, Greece, Ireland, Italy, the Netherlands, South Africa, and Switzerland that 
cover only estate taxes. The U.S. has treaties with Australia (through two separate treaties) and Japan that cover estate 
and gift taxes. The U.S. also has treaties with Austria, Denmark, France, Germany, and the United Kingdom that cover 
estate, gift, and generation-skipping transfer taxes. Finally, although Canada does not impose a federal estate tax, a 
Protocol to the present U.S.- Canada Income Tax Treaty includes substantial modifications to the U.S. estate tax provisions 
otherwise applicable to Canadian individuals.
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USE OF ESTATE AND GIFT TAX TREATIES

The treaties with Australia, Finland, Greece, Ireland, Italy, Japan, South Africa, and Switzerland state that domicile (and in 
some cases, citizenship) is determined in accordance with the internal laws of each country. Under these treaties, the 
regular U.S. domicile tests will therefore apply. Treaties with Austria, Denmark, France, Germany, the Netherlands, and the 
United Kingdom are based on the OECD Model. Under these treaties, if an individual is viewed by both treaty countries as a 
domiciliary thereof, he will be treated as a domiciliary of the treaty country of which he is a citizen if he resided in the other 
treaty country for fewer than 7 of the 10 (or 5 of the 7) years prior to the transfer in question. If this is inapplicable, domicile 
is determined (in order) by: permanent home, center of vital interests, habitual abode, citizenship, or mutual agreement. 
Each treaty must be carefully reviewed to determine whether an individual will be treated as resident for treaty purposes in 
a particular treaty country, as these residence provisions differ significantly.  
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MARITAL DEDUCTION PROVISIONS

The estates of a nonresident domiciliaries are generally not entitled to a marital deduction (a marital deduction is a trust in 
which transfers of property between married partners are free of federal transfer tax) for U.S. estate tax purposes other than 
for property passing to qualified domestic trust or “QDOT” or a surviving spouse that is a U.S. citizen. 

Denmark and United Kingdom- these treaties provide for an unlimited marital deduction for property which would have been 
eligible for such a deduction had the decedent been domiciled in the U.S. at his death.
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DENMARK UK EXAMPLE

Denmark and the United Kingdom’s estate and gift tax treaties with the United States provide for an unlimited marital 
deduction which would have been eligible for such a deduction had the decedent been domiciled in the U.S. at his death. 
Under these treaties, foreign investors domiciled in Denmark or the United Kingdom can claim a valuable marital deduction 
for purposes of U.S. estate or gift taxes as if they were U.S. citizens. This offers a significant planning opportunity for 
mitigating the consequences of the U.S. estate and gift tax. The United States-United Kingdom estate, gift, and generation 
skipping tax treaty goes one step further and increases the unified credit from $60,000 to $12.06 million, (in 2022) for 
individuals domiciled in the United Kingdom to the same amount as a U.S. citizen or resident. Article (5) of the United States 
United Kingdom estate, gift, and generation skipping tax treaty states as follows:
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DENMARK UK EXAMPLE

Where property may be taxed in the United States on the death of a United Kingdom National who was neither domiciled in nor 
a national of the United States and a claim is made under this paragraph, the tax imposed in the United States shall be limited 
to the amount of tax which would have been imposed had the decedent become domiciled in the United States immediately 
before his death, on the property which would in that event have been taxable.

The related U.S. Treasury Technical Explanation for this provision states as follows:

[Article 8] Paragraph(5) provides that U.S. tax imposed on the estate of a 
national of the United Kingdom, who was neither domiciled in nor a 
national of the United States, will be greater than the tax which would 
Have been imposed if the decedent had been domiciled in the United 
States and taxed by the United States on his worldwide property,  

 
                     Paragraph (5) does not require a formal election; the appropriate
                     Information need only be included in an estate tax return, which is filed 
                     or amended within the applicable time period.

This provision is potentially beneficial to the estates of many foreign investors from the United Kingdom. This treaty provision may 
exempt most if not all U.S. situs assets from the U.S. estate and gift tax as long as the worldwide assets of the investor does not 
exceed the applicable unified credit ($12.06 million for 2022). 
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US-GERMANY TREATY

Germany- this treaty states in effect that interspousal transfers are excluded from a qualifying decedent’s gross estate for 
U.S. estate tax purposes to the extent that their value does not exceed 50% of the value of all property included in the U.S. 
taxable base.

Not all treaties are as simple and generous as the United States’ treaties with Denmark and the United Kingdom. This is 
demonstrated by the U.S.-German estate tax treaty. Under the U.S.-German estate tax treaty, interspousal transfers are 
excluded from a qualifying decedent’s gross estate for U.S. estate tax purposes to the extent that their value does not 
exceed 50 percent of the value of all property included in the U.S. taxable base. This marital deduction is limited to the 
amount that would reduce the U.S. estate tax due to what would apply to U.S. citizens or resident aliens. Under the wording 
of the United States-German estate treaty, the estate would then be subject to U.S. tax in the lower amount of a) the figure 
determined using the marital deduction; or b) that generally imposed upon nonresident aliens under U.S. law. In general, 
the treaty provides the following benefits to foreign investors that are residents of Germany:

1. The estate of the German domiciliary may claim a proportion of U.S. estate unified credit based upon the respective 
values of the decedent’s U.S. gross estate and his worldwide gross estate. 
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US-GERMANY TREATY

2. An estate of a German domiciliary is entitled to a marital deduction equal to the value of any “qualified property” passing 
to the decedent’s surviving spouse so long as such amount would qualify for the U.S. estate marital deduction if the 
surviving spouse were a U.S. citizen and all applicable elections were properly made, providing that: a) At the time of the 
decedent’s death, both the decedent and the surviving spouse were domiciled in either the U.S. or Germany; b) If the 
decedent and the surviving spouse were at the time both U.S. domiciliaries and one or both of them were German citizens; 
and c) The executor of the decedent’s estate elects to use the marital deduction treaty benefits and irrevocably waives the 
right to make a QDOT election on behalf of the estate.

To illustrate how the pro rata unified credit and the marital deduction are applied, the Treasury Department has provided a 
number of examples in the Treasury Department’s Technical Explanation to the protocol governing estate tax in the United 
States-German treaty illustrates the operation of the pro rata unified credit and marital deduction. The examples provided by 
the Treasury Department state as follows: for purposes of these examples, presume that: 1) H (the decedent) and W (his 
surviving spouse) are German citizen residents in Germany at the time of the decedent’s death; 2) H died in 2016, when the 
Section 2010 unified credit was $2,125,800 and the related applicable exclusion amount was $5,450,000; 3) the conditions 
set forth in the Protocol are satisfied; 4) no deductions are available under the Internal Revenue Code in comparing the 
U.S. estate tax liability.
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US-GERMANY TREATY EXAMPLE 1

Example 1.

(i) H has U.S. real property worth $10,000,000, all of which he bequeaths to W. The remainder of H’s estate consists of 
$10,000,000 of German situs property.

(ii) Pursuant to the existing marital deduction provision of the Germany Treaty [Article 10(4), as modified by the Germany 
Protocol], the U.S. gross estate equals $5,000,000 [the amount by which the $10,000,000 of U.S. real estate bequeathed to 
W exceeds $5,000,000 (50 percent of the total value of U.S. property taxable by the United States under the Germany 
Treaty)]. H’s worldwide gross estate equals $15,000,000 ($5,000,000 plus $10,000,000 of German situs property). 

(iii) The $5,000,000 U.S. gross estate is reduced by the $2,500,000 marital deduction of Germany Treaty Article 10(6), 
resulting in a $2,500,00 U.S. taxable estate. The tentative tax on the taxable estate equals $945,800. H’s estate would also 
be entitled to the pro rata unified credit allowed by Germany Treaty Article 10(5) of $708,600 [$2,125,800 (the full 2016 
unified credit) x $5,000,000/$15,000,000 (the $5,000,000 U.S. gross estate divided by the $15,000,000 worldwide gross 
estate)]. Thus, the total U.S. estate liability is approximately $237,200 ($945,800 - $708,600 = $237,200).
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US-GERMANY TREATY EXAMPLE 2

Example 2.

(i) The facts are the same as in Example 1 except that H bequests $1,000,000 of his real property to W and $9,000,000 of 
his real property to C, H’s child. 

(ii) The $9,000,000 of U.S. real property bequeathed to C is included in H’s U.S. gross estate. Pursuant to the 
U.S.-Germany Treaty Article 10(4), none of the U.S. real property bequeathed to W is included in the gross estate because 
such property would be included only to the extent its value (i.e., $1,000,000) exceeded 50 percent of the $10,000,000 total 
U.S. situs property taxable under the applicable provisions of the Germany Treaty. H’s worldwide gross estate equals 
$19,000,000 ($9,000,000 plus $10,000,000 of German situs property).

(iii) Because none of the U.S. situs property bequeathed to W is included in the U.S. gross estate, the property is not 
“qualifying property,” and therefore no marital deduction is allowed with respect to that property under Germany Tax Treaty 
Article 10(6). The tentative tax on the $9,000,000 gross estate equals $3,545,800. H’s estate would also be entitled to the 
pro rata unified credit allowed by Germany Treaty Article 10(5), which equals approximately [$2,125,800 (the full 2016 
unified credit), multiplied by a fraction equal to the $9,000,000 U.S. gross estate over the $19,000,000 worldwide gross 
estate. Thus, the total U.S. estate tax liability is $2,538,843 ($3,545,800- $1,006,957).

© 2022 l All Rights Reserved l Diosdi Ching & Liu, LLP l 21



US-GERMANY TREATY EXAMPLE 2

Although not as generous as the U.S. treaties with Denmark and the United Kingdom, the US-German estate tax treaty 
significantly increases the unified credit for foreign investors domiciled in Germany. The treaty also establishes a partial 
marital credit that is unavailable to individual foreign investors domiciled in many other countries. However, in order to claim 
the unified credit and/or partial marital credit, upon the death of the foreign investor domiciled in Germany, a Form 706-NA 
Form 8833 will need to be filed with the Internal Revenue Service (“IRS”). In order to determine the unified credit and/or 
marital credit, the decedent’s estate needs to disclose to the IRS the decedent’s worldwide assets and U.S. assets at the 
date of the decedent’s death. An allocation will need to be made between the decedent’s worldwide assets and U.S. assets 
to determine the decedent’s unified credit and/or marital credit. 
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THE NETHERLANDS TREATY

The Netherlands- the treaty includes a marital deduction provision, but it is only applicable for purposes of the Dutch death 
transfer duty. 
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US-CANADA TREATY

On November 9, 1995, the 1995 Canada Protocol was enacted. This protocol greatly impacts U.S. estate tax planning for 
Candians investing in the United States. Certain Canadian investors are able to enjoy an estate tax marital deduction and 
own a greater number of U.S. assets directly without incurring U.S. estate taxes. These Canada Protocol provisions may be 
summarized through the following points and illustrations:

Point 1. Canadian residents are not subject to U.S. estate tax unless their gross worldwide estate exceeds $10 million (for 
2018 calendar year).
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US-CANADA TREATY ILLUSTRATION 1

Illustration 1.

Justine Lieber owns a vacation home in Florida with a value of $5,000,000, unencumbered by a mortgage. His other 
worldwide assets amount to U.S. $5,000,000. There will be no U.S. estate tax whether or not Justine Lieber is survived by 
his spouse.

A Canadian citizen who passes away owning U.S. assets is entitled to a credit against his U.S. estate tax liability in an 
amount equal to that proportion of the U.S. unified credit as his U.S. situated estate bears to his worldwide estate.
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US-CANADA TREATY ILLUSTRATION 2

Illustration 2.

Bryan Bosling, a Canadian resident, owns vacation homes in California and Hawaii with a value of $10,900,000, 
unencumbered by mortgage, and Canadian property valued at $10,900,000. If Bryan Bosling died, his estate, for U.S. 
estate tax purposes would be entitled to a credit of U.S. $4,417,800 [the U.S. $4,417,800 (for proration of unified credit for 
2018) “unified credit” x [(U.S. assets)/(Worldwide assets) ($10,900,000 + $10,900,000 = $21,800,000]. U.S. Worldwide 
Assets x $4,417,800 unified credit (2018) = $96,308  Bryan Bosling’s estate tax will be U.S. $96,308 unless Bryan Bosling is 
married and makes a qualifying transfer to a Qualified Trust. Instead of relying on the rule that allows a deduction for 
bequests by a Canadian resident to a non-U.S. citizen spouse provided assets are timely transferred to a QDOT, the U.S. 
will allow an election to be made for an additional nonrefundable marital credit up to the amount of the proportionate credit. 
The purpose of this limited marital credit was to alleviate, in appropriate cases, the impact of the estate tax marital 
deduction restrictions enacted by the Congress in the Technical and Miscellaneous Act of 1988 (“TAMRA”). The U.S. 
negotiators believed that it was appropriate, in the context of the Canada Protocol, to ease the impact of those TAMRA 
provisions upon certain estates of limited value. 
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US-CANADA TREATY ILLUSTRATION 3

Illustration 3.

The facts are the same as in Illustration 3. Bryan Bosling leaves the U.S. residence to his Canadian spouse. The additional 
marital deduction “credit” equal to the $10 million “unified credit” will eliminate the $96,38 liability otherwise due, but any 
excess marital deduction credit does not result in a refund.

Like with the United States-German treaty, utilizing the United States-Canadian tax treaty may also require the decedent’s 
estate to file an estate tax return and Form 8833 with the IRS. The decedent’s estate may also need to make an allocation 
between the decedent’s worldwide assets and U.S. assets to claim a unified credit and marital credit. The examples 
discussed above demonstrate the complexities of compliance requirements.
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US-FRANCE ESTATE, GIFT, AND GST TREATY

The France Protocol, which entered into force on December 21, 2006, gives French individuals partial marital deduction and 
U.S. unified credit entitlements similar to those discussed above in the United States-Germany estate, gift, and generation 
skipping treaty.
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CREDITS

Treaties seek to avoid double taxation through providing for “primary” and “secondary” credits where an individual’s 
citizenship or domicile or the location of his assets would otherwise cause both treaty countries to seek taxing jurisdiction.

However, with the exception of the Japan treaty, the U.S. will not grant a credit to the estate of a non-U.S. citizen under any 
treaty for foreign death taxes.

Unified Credit- the U.S. estates of individuals domiciled in Australia, Finland, Greece, Italy, Japan, and Switzerland are 
entitled to utilize a proportion of the applicable credit otherwise available to the estates of U.S. domiciliaries. 
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SITUS RULES

Most treaties include provisions in connection with the situs of tangible and intangible property. These rules vary from treaty 
to treaty. However, the treaties based upon the OECD Model uniformly state that when located in a treaty country, the 
business property of a permanent establishment and assets pertaining to a fixed base used for the performance of personal 
services may be taxed by such treaty country. (The definition of “permanent establishment” varies between treaties). All 
other property owned by the decedent may then in general be taxed solely by the treaty country where the decedent 
maintains his domicile and/or citizenship upon his death.

These treaty rules, in effect, appear to allow certain planning techniques that are unavailable to non-treaty country 
investors. For example, the stock of a U.S. corporation and non-portfolio interest debt obligations of U.S. borrowers may not 
be subject to U.S. estate tax when directly held by certain treaty country investors (e.g., Austria). In PLR 9128001, which 
reaches this conclusion under Article 9 of the Germany treaty with respect to stock of a U.S. corporation owned by a 
German decedent. 
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CONCLUSION

Individual foreign investors investing in the United States should understand that his domicile and/or citizenship will have an 
impact on his or her exposure to U.S. estate and gift taxes. If an individual foreign investor resides in the United States or in 
a treaty country at the time he or she dies or makes a gift, a treaty may be available to substantially affect the ultimate 
taxation thereof. With that said, individual foreign investors and spouses of foreign investors must understand that treaty 
applications are not automatic. Once a nonresident dies owning U.S. situs property, depending on the value of the U.S. 
situs property, the estate of the nonresident investor may need to file a IRS Form 706-NA entitled “United States Estate 
(and Generation-Skipping Transfer) Tax Return” and IRS Form 8833 “Treaty-Based Position Disclosure Under Section 6114 
and 7701(b).” 
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