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Why This Topic Is Important

➢Generally speaking, rights and duties under a liability insurance policy 
are limited to the insurer and policyholder.

➢Those rules may change when a third-party claimant (a non-party to 
the insurance policy) makes a settlement demand on the policyholder.

➢Insurers need to know how a third-party’s demand on a policyholder 
affects the insurer-policyholder relationship.

➢Policyholders need to know what rights arise relative to the insurance 
company once a third-party demand is made on the policyholder.

➢Third-party claimants need to know what rights, if any, they may have 
under an insurance policy to which they are not parties.

➢Insurers and policyholders often have a common interest in protecting 
against potential threats to policyholders’ rights under the policy and 
increased claims expenses.
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The Insurance Policy—the Foundation of 
the Insurance Relationship

• Insurance policies are contracts to which general contractual 
principles apply. Bean v. Allstate Ins. Co., 285 Md. 572, 575, 403 A.2d 
793, 795 (Md. 1979)

• Insurers and policyholders are the contracting parties.

• Generally speaking, non-parties to the policy (i.e. third-parties making
claims against the policyholder) do not have rights under the policy
because the third-parties are not parties to the contract (policy).  Bean
v. Allstate Ins. Co., 285 Md. 572, 575, 403 A.2d 793, 795 (Md. 1979) 
(claimant not in privity); Kranzush v. Badger State Mut. Cas. Co., 103 
Wis. 2d 56, 73, 307 N.W.3d 256, 265 (Wis. 1981) (same); Leal v. 
Allstate Ins. Co., 199 Ariz. 250, 255, 17 P.3d 95, 100 (Ariz. App. 2002) 
(claimant not a third-party beneficiary); Moradi-Shalal v. Fireman’s
Fund Ins. Cos., 46 Cal. 3d 287, 250 Cal. Rptr. 116, 758 P.2d 58 (1988) 
(no private remedy in favor of third-party claimants under Unfair
Settlement Practices Act); cf. Holmgren v. State Farm Mut. Auto. Ins. 
Co., 976 F.2d 573 (9th Cir. 1992) (third-party right of action
recognized under Montana statute).
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The Insurer’s Duty to Its Policyholder To 
Settle Claims—General Principles

• Among the duties an insurer has under a liablity policy is to 
make reasonable settlement decisions when a third-party has 
made a demand against the insurer’s policyholder.

• A third-party’s demand against the policyholder does not 
immediately create rights in favor of a third-party under the 
insurance policy.

• The third-party’s demand may, however, eventually lead to 
rights in favor of the third-party under the policy.
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Overview of the Liability Insurer’s Duty
To Settle

• An insurer’s duty to settle a claim against its policyholder arises when:

1. The third-party’s claim is actually covered under the policy.  DeWitt v. Monterey 
Ins. Co., 204 Cal. App. 4th 233, 250, 138 Cal. Rptr. 3d 705, 719 (2012).
➢ Are coverage defenses irrelevant?  Johansen v. California State Auto. Ass’n Inter-Ins. Bureau, 15 

Cal. 3d 9, 16, 123 Cal. Rptr. 288, 292, 538 P.2d 744, 748 (1975).
➢ Effect of covered and non-covered claims.  Camelot By the Bay Condo. Owners’ Ass’n, Inc. v. 

Scottsdale Ins. Co., 27 Cal. 4th 33, 52, 32 Cal. Rptr. 2d 354, 364 (1994).

2. The third-party claimant has made a reasonable settlement demand within the
policy’s limits of liability. Johansen v. California State Auto. Ass’n Inter-Ins. 
Bureau, 15 Cal. 3d 9, 16, 123 Cal. Rptr. 288, 292, 538 P.2d 744, 748 (1975).  O

3. In some jurisdictions, if the insurance company fails to investigate  a potential 
settlement or fails to initiate settlement discussions.  See, e.g., SRM, Inc. v. Great 
Am. Ins. Co., 798 F.3d 1322 (10th Cir. 2015). 

4. There is a reasonable opportunity for the insurer to settle the claim. Johansen v. 
California State Auto. Ass’n Inter-Ins. Bureau, 15 Cal. 3d 9, 16, 123 Cal. Rptr. 288, 
292, 538 P.2d 744, 748 (1975).
➢ Time component.
➢ Monetary component (i.e., within policy limits).
and

5. After the insurer’s rejection of the third-party claimant’s settlement offer, the third-
party claimant obtains a judgment for more than the policy’s limits.  J.B. Aguerre, 
Inc. v. Am. Guar. & Liab. Ins. Co., 59 Cal. App. 4th 6, 13, 28 Cal. Rptr. 2d 837, 841 
(1997).
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Consequences of an Insurer’s Breach of 
Duty To Settle

• The insurance company acts at its own risk in not settling a 
covered claim.  Johansen v. California State Auto. Ass’n Inter-
Ins. Bureau, 15 Cal. 3d 9, 16, 123 Cal. Rptr. 288, 292, 538 P.2d 
744, 748 (1975).

• Depending on the jurisdiction, the insurer may be liable for all
consequences of its wrongful rejection of a settlement and the
limits of liablity may no longer apply.  Hamilton v. Maryland 
Cas. Co., 27 Cal. 4th 718, 725, 117 Cal. Rtpr. 2d 318, 323, 41 P.3d 
128, 132 (2002); Johansen v. California State Auto. Ass’n
Inter-Ins. Bureau, 15 Cal. 3d 9, 16, 123 Cal. Rptr. 288, 292, 538 
P.2d 744, 748 (1975); Babcock & Wilcox Co. v. Am. Nuclear 
Insurers, 131 A.3d 445, 457 (Pa. 2015); Soto v. State Farm Ins. 
Co., 83 N.Y.2d 718 (1994).
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Third-Party Claimant’s Rights Before 
Judgment

• The third-party claimant has no direct right against the insurer 
before judgment if the insurer will not settle the claim against 
the policyholder. Safeco Ins. Co. v. Superior Court (McKinney), 
71 Cal. App. 4th 782, 788, 84 Cal. Rptr. 2d 43, 45 (1999).
• Insurer and insured have common interest in defeating the third-

party’s claim.

• Insured has an interest in protecting the policy assets from third-party 
claimants.
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The Policyholder’s Rights After an Insurer’s
Unreasonable Rejection of a Settlement Offer

• If the insurer is defending, the policyholder has no right to settle directly
with the third-party claimant. Hamilton v. Maryland Cas. Co., 27 Cal. 4th 
718, 725, 117 Cal. Rtpr. 2d 318, 323, 41 P.3d 128, 132 (2002); Doeser v. 
Middlesex Mut. Ins. Co., 101 Cal. App. 3d 883, 893-894, 162 Cal. Rptr. 115, 
121 (1980) (no action clause enforceable).
• There is no actionable failure to settle claim while the insurer is defending.  Safeco

Ins. Co. v. Superior Court (McKinney), 71 Cal. App. 4th 782, 788, 84 Cal. Rptr. 2d 43, 
45 (1999); Hamilton v. Maryland Cas. Co., 27 Cal. 4th 718, 725, 117 Cal. Rtpr. 2d 318, 
323, 41 P.3d 128, 132 (2002); Johansen v. California State Auto. Ass’n Inter-Ins. 
Bureau, 15 Cal. 3d 9, 16, 123 Cal. Rptr. 288, 292, 538 P.2d 744, 748 (1975).

• The policyholder may, however, assign its bad faith claim against the
insurer to the third-party claimant, often with a covenant not to execute
on the judgment. Hamilton v. Maryland Cas. Co., 27 Cal. 4th 718, 725, 117 
Cal. Rtpr. 2d 318, 323, 41 P.3d 128, 132 (2002); Executive Risk Indem., 
Inc. v. Jones, 171 Cal. App. 4th 319, 325, 89 Cal. Rptr. 3d 747, 752, n.6 
(2009).

• If the insurer is not defending or has reserved its rights to deny coverage, 
the policyholder may enter into a non-collusive settlement with the third-
party claimant.  Pruyn v. Agricultural Ins. Co., 36 Cal. App. 4th 500, 515, 
42 Cal. Rptr. 2d 295, 303 (1995).
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Policyholder’s Rights After Refusal to 
Settle

•When assignment permissible

•How to make effective assignments

•What rights are assignable (compare jurisdictions)

•Stipulated judgments

•Anticipating insurer defenses
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Prejudgment Agreements

• Assignment

• Assignment of insured’s rights to injured party

• In some instances, insured may agree to prosecute a lawsuit against the insurer and to assign 
proceeds

• In other cases, parties may agree that the injured party will prosecute the lawsuit in the 
insured’s name pursuant to an assignment of rights

• Covenant not to execute

• Promise by injured party not to execute against the insured’s personal assets

• Judgment

• Judgment establishing the insured’s liability and the injured party’s damages

• Stipulated or consent judgment

• Judgment entered by a court following a judicial or quasi-judicial proceeding (e.g., 
arbitration)

• Actual judgment by a judge following an adversarial trial or the insured’s defaults
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Assignments – When Permissible

• Anti-assignment clauses invalidate pre-loss assignments, but “[a]fter a loss 
occurs, however, a party to an insurance contract may assign its right to 
accrued insurance proceeds to another party, even in the face of express 
policy language prohibiting assignments.” SR Int’l Bus. Ins. Co. v. World Trade 
Ctr. Props., LLC, 394 F. Supp. 2d 585, 593 (S.D.N.Y. 2005) (emphasis in 
original).

• See Williams v. Am. Sec. Ins. Co., No. 16-CV-6254, 2017 U.S. Dist. LEXIS 
161718, at *4 (E.D. Pa. Sept. 29, 2017); Egger v. Gulf Ins. Co., 588 Pa. 287, 
296 (2006). The key question is whether a loss has occurred because “post-
loss assignments do not invalidate the policy, thereby changing the risks the 
insurer undertook to insure; rather, they assign the right to a money 
claim.” Egger, 588 Pa. at 296.
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Reasonableness of the Judgment

• The manner in which the judgment creating liability is obtained may be a significant factor in determining whether it 
should be binding on the insurer

• Question of reasonableness is one of fact for the jury 

• Party asserting claims against insurer bears the burden of demonstrating reasonableness

– Burden may shift where arbiter sets damages amount. DC-10 Entertainment, LLC v. Manor Insurance Agency, Inc., 
308 P.3d 1223 (Colo. App. 2013).

• Nunn v. Mid-Century Ins. Co., 244 P.3d 116 (Colo. 2010)

– “[T]he actual amount of damages for which an insurer will be liable will depend on whether the stipulated judgment 
is reasonable.” 

– “If the jury finds that the full amount of the stipulated judgment is unreasonable, then it may choose to instead 
award whatever damages, up to the amount of the stipulation, it does find reasonable.” 

– “[T]he particular amount of the stipulated judgment merely serves as evidence of the value of [the third-party’s] 
claims as bargained for and does not represent the presumptive value of the actual damages in the bad faith case.” 

• Metcalf v. Hartford Acc. & Indem. Co., 126 N.W.2d 471 (Neb. 1964)

– “There was evidence in the record that the judgment was reasonable and within the range of a possible jury verdict. 
The trial court’s judgment was supported by evidence and, it not being clearly wrong, no basis exists for any 
interference by this court with the judgment entered.” 
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Stipulated Judgments

• When the insurance company refuses to provide a defense.  
Black v. Goodwin, Loomis & Britton, Inc., 239 Conn. 144 
(1996); Sanderson v. Ohio Edison Co., 693 N.E.2d 19 (Ohio 
1994). 

• When the insurance company defends but reserves its rights.  
United Service Auto. Ass’n v. Morris, 741 P.2d 246 (Ariz. 1987).
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Stipulated Judgments - Colorado

• A stipulated pre-trial judgment is not binding where the third party fails to successfully prosecute its claims 
against the insurer

• Old Republic Ins. Co. v. Ross, 180 P.3d 427 (Colo. 2008)

• Insured and third party entered into stipulated pre-trial judgment and immediately proceeded to 
garnish the insured’s policy. 

• Cannot “enforce a pretrial stipulated judgment against an insurer who was not a party to the 
underlying settlement agreement unless the insurer acted in bad faith, denied coverage, or refused to 
defend the claim on behalf of the insured.” 

• “Under the rule we adopt today, the stipulated judgment would have been enforceable pursuant to a 
valid pretrial Bashor agreement if the defendant-insureds had proceeded successfully with any of 
their claims against [the insurer], or if the settlement agreement had provided for the assignment of 
claims against Old Republic to the Rosses and the Rosses had successfully litigated those claims.” 

• Miller v. Byrne, 916 P.2d 566 (Colo. App. 1995)

• Pretrial settlement between third party and an insured “may not actually represent an arm’s length 
determination of the worth of the plaintiff’s claim.” 

• See also Serna v. Kingston Enters., 72 P.3d 376 (Colo. App. 2003)
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Affirmative Defenses: Fraud or Collusion

• The insurer may raise fraud or collusion as an affirmative defense to a third-party’s attempts to collect on an 
excess judgment in a bad faith action 

• Nunn v. Mid-Century Ins. Co., 244 P.3d 116 (Colo. 2010)

• “[T]he mere specter of fraud or collusion need not render all stipulated judgments unenforceable 
against an insurer, because the existence of fraud or collusion can be determined at trial like any other 
issue of fact . . . Thus, if [the insurance company] chooses to do so, it may assert, as an affirmative 
defense, that [the insured’s and third-party’s] settlement was the product of fraud or collusion.”

• When the defenses may be raised

• “Proof of [fraud] or collusion in this context requires proof of something more than an agreement which 
results in the termination of any right of contribution. ‘The notion of collusion advanced by the Uniform 
Law Commissioners implies something more than mere confederacy. Any negotiated settlement involves 
cooperation, but not necessarily collusion. It becomes collusive in this context when it is aimed to injure 
the interests of an absent tortfeasor.’” Stubbs v. Copper Mountain, Inc., 862 P.2d 978 (Colo. App. 1993) 
(quoting River Garden Farms, Inc. v. Superior Court, 26 Cal. App. 3d 986, 103 Cal. Rptr. 498 (1972)). 

• The party challenging the good faith of a settlement otherwise barring a claim for contribution has the burden of 
establishing that the settlement was collusive. 
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Affirmative Defenses: Fraud or Collusion 

• Some courts have developed procedures to determine whether a prejudgment agreement was 
obtained by fraud or collusion 

• Damron v. Sledge, 460 P.2d 997 (Ariz. 1969)

• If insurer denies its defense obligations, and is subsequently found to have done so 
wrongfully, it will not be permitted to question the reasonableness of the judgment 
amount, whether it was stipulated to or reached by any other mechanism 

• United Servs. Auto Ass’n v. Morris, 741 P.2d 246 (Ariz. 1987)

• If insurer refuses to settle a case while defending under a reservation of rights, and it is 
later determined that coverage exists, the insurer will be bound by a judgment when: 

• The insurer is fairly notified by the insured of its intent to enter into a prejudgment 
agreement; 

• The agreement is created fairly; and 

• The agreement is not the result of fraud or collusion 

• Insured still bears burden of establishing that the settlement was reasonable 

21



State-by-State Variations in Approach to 
Consent Settlements

• Common law – e.g. Miller-Shugart (MN), Coblentz (FL)

• Statutory 

• Direct action rights against insurer 
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Insurer’s Rights After Declining To Settle

• Insurer’s rights

• Effects of continuing to defend

• Policyholder misconduct (fraud, collusion, stipulated
judgments, etc.)
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Enter the Third-Party:  Does the Third-Party 
Have Rights Under the Insurance Policy?

• By assignment. Hamilton v. Maryland Cas. Co., 27 Cal. 4th 
718, 725, 117 Cal. Rtpr. 2d 318, 323, 41 P.3d 128, 132 (2002); 
Executive Risk Indem., Inc. v. Jones, 171 Cal. App. 4th 319, 89 
Cal. Rptr. 3d 747, 752, n.6 (2009).

• By statute after adverse judgment against policyholder.  Cal. 
Ins. Code § 11580; Fl. Stat. Ann. § 624.155(8); R.I. Gen Laws §
27-7-2; Conn. Gen. Stat. Ann. § 38a-321; Iowa Code Ann. 516.1.; 
Mass. Gen. Laws Ann. Ch. 93A, § 9(1).

• What rights can the third-party claimant acquire?
• Bad faith rights?  Excess judgments?  Other bad faith damages?

• Colorado – Farmers Group v. Trimble, 691 P.2d 1138 (Colo. 1984).
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Third-Party Statutory Rights

• Cal. Ins. Code § 11580

• Fl. Stat. Ann. § 624.155; Auto-Owners Ins. Co. v. Conquest, 658 
So. 2d 928 (Fl. 1995).

• R.I. Gen Laws § 27-7-2.

• Conn. Gen. Stat. Ann. § 38a-321.

• Iowa Code Ann. 516.1.

• Mass. Gen. Laws Ann. Ch. 93A, § 9(1).

• Where state common and statutory law is silent?
• Garnishment?
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Insurer Coverage Defenses to Third-
Party Claim

• Third-party claimant takes bad faith claim against insurer 
subject to all coverage defenses. Cal. Ins. Code § 11580; State 
Farm Mut. Auto. Ins. Co. v. Davis, 7 F.3d 180, 183 (9th Cir. 
1993); Ceresino v. Firse Ins. Exch., 215 Cal. App. 3d 814, 822, 
264 Cal. Rptr. 30, 35 (1989) (assignee has no greater rights 
than assignor).
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ALI Restatement of the Law of Liability 
Insurance

• Recognizes a bad faith claim for an insurance company’s bad
faith failure to settle a claim against the policyholder. ALI Rest. 
Liab. Ins. § 49, Comment c.

• Generally, the insurer owes no duty to third-party claimants. 
Rest. Liab. Ins. § 27, Comment o.

• Recognizes that a policyholder may assign a bad faith claim
against the insurer for rejecting a reasonable settlement.  Id.
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Overview

• ALI’s Restatement of Law on Liability Insurance (“RLLI”) 
contains four chapters covering a range of liability insurance 
law topics
• Chapter 1 addresses basic contract-law doctrines that have special 

application in the insurance-law context: interpretation, waiver, 
estoppel, and misrepresentation

• Chapter 2 addresses insurance-law doctrines relating to duties of 
insurers and insureds in the management of potentially insured 
liability actions: defense, settlement, and cooperation

• Chapter 3 addresses general principles relating to the risks insured 
that are common to most forms of liability insurance, including 
coverage provisions, conditions, and the application of limits, 
retentions, and deductibles

• Chapter 4 addresses enforceability and remedies
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Findings

• A policy term’s plain meaning is the single meaning to which it 
is reasonably susceptible in light of the facts of the claim in the 
context of the entire insurance policy, without turning to 
extrinsic evidence other than industry custom, practice and 
usage;
• If a term is ambiguous, it should be interpreted against the party that 

supplied the term, without any exception based on the policyholder’s 
level of sophistication;

• If an insurer does not take reasonable care in selecting defense counsel 
for its policyholder, the insurer may be held liable for that defense 
counsel’s negligence;

• Possible effect: violation of an insurer’s duty to make reasonable 
settlement decisions now opening insurers up to liability for 
foreseeable harm caused by the insurer’s breach of this duty
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Findings (Cont’d)

• Insurers must defend policyholders against entire actions, without 
regard to the merits of the allegations, when reasonable insurers 
would regard any claim as an actual or potential basis for coverage 
based on a review of policy terms, the complaint, and any additional 
allegations known to the insurer but not contained in the complaint;

• Insurers cannot obtain recoupment of payments without a specific 
policy provision or separate agreement to that effect;

• Insurers cannot deny a coverage claim for failure to meet the 
cooperation and notice conditions without establishing that they 
suffered prejudice as a result of the policyholder’s noncompliance;

• Policyholders may report claims at the end of claims-made-and-
reported policies within a reasonable time if there is no extended 
reporting period;

• Underlying limits to excess policies are exhausted if those amounts are 
paid by or on behalf of the underlying insurer or the policyholder
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Reaction

• Many of the RLLI rules have met with severe criticism from the 
insurance industry, which claims that they are weighted heavily 
against insurers. The primary concern is that courts will look to 
RLLI as legal precedent, which they are not. Rather, 
Restatements, in general, are merely persuasive authority until 
adopted by a court. Insurers and insurance industry advocates 
have argued that if the RLLI rules are adopted by the courts, it 
may disrupt the liability insurance system and upset the market
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Third-Party Bad Faith Claims

• California
• The implied covenant of good faith and fair dealing runs between the 

insurer and the insured, not the third party claimant. Therefore, the 
third party claimant cannot sue for breach of the implied covenant of 
good faith and fair dealing if the insurer refuses to settle. See Murphy 
v. Allstate Ins. Co., (1976) 17 Cal.3d 937, 944.). However, under certain 
circumstances, an insured may assign its bad faith rights to a third 
party claimant in exchange for a covenant not to execute, thereby 
eliminating the insured’s personal exposure to an excess judgment. See 
Hamilton v. Maryland Casualty Co., (2002) 27 Cal.4th 718, 732

• Personal rights, such as recovering for emotional distress or collecting 
punitive damages, cannot be assigned and therefore are not 
recoverable by a third party. See Murphy v. Allstate Ins. Co., (1976) 17 
Cal.3d 937, 942 (“[B]ecause a purely personal tort cause of action is 
not assignable in California, it must be concluded that damage for 
emotional distress is not assignable.”)
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Third-Party Bad Faith Claims

• Florida
• Florida has long allowed third-party bad faith claims against insurance 

companies under the common law.  See Time Insurance Co. v. Burger, 712 
So. 2d 389 (Fla. 1998).  In considering whether bad faith exists, courts have 
applied a totality of the circumstances analysis.  State Farm Mut. Auto. Ins. 
Co. v. Laforet, 658 So. 2d 55 (Fla. 1995); see also Harvey v. GEICO Gen. 
Ins. Co., 259 So. 3d 1 (Fla. 2018) (holding Florida’s totality of the 
circumstances test is not a mere check list)

• In Perera v. United States Fid. & Guar. Co., 35 So. 3d 893 (Fla. 2010) the 
Florida Supreme Court analyzed four basic scenarios that can result in a 
common law third-party bad faith claim against an insurer for damages 
sustained as a result of the insurer's bad faith: (1) the classic bad-faith 
situation where an excess judgment is entered against the insured; (2) 
stipulations known as Cunningham agreements, which have been held to 
be the "functional equivalent" of an excess judgment; (3) Coblentz
agreements, and (4) where the primary insurer refuses to settle and the 
excess carrier brings a bad-faith claim against a primary insurer by virtue 
of equitable subrogation. Id.; see also Vigilant Ins. Co. v. Cont'l Cas. Co., 
33 So. 3d 734 (Fla. 4th DCA 2010)
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Third-Party Bad Faith Claims

• Florida (Cont’d)
• In Florida, the nonjoinder statute, § 627.4136(1), Fla. Stat. (2006), 

prevents a third party from pursuing a direct action against an insurer 
for a cause of action covered by liability insurance unless the third 
party has first obtained a settlement or jury verdict against the insured.  
Once a settlement or verdict has been obtained against an insured, §
627.4136(4), Fla. Stat. (2006) permits joinder of the insurer solely for 
the purposes of entering final judgment or enforcing the settlement.  
Section 627.4136(4), Fla. Stat. (2006) expressly excludes joinder of an 
insurer as a party defendant when the insurer has denied coverage

• A common law third-party bad faith claim may be brought either by 
the insured or by a third-party judgment creditor standing in the 
insured’s shoes.  See Travelers Indemnity Co. v. Butchikas, 313 So. 2d 
101 (Fla. 1st DCA 1975;  , 250 So. 2d 259 (Fla. 1971). The third-party 
judgment creditor’s action is derivative of the insured’s and is not a 
separate claim.  See Fidelity & Cas. Co. of New York v. Cope, 462 So. 
2d 459 (Fla. 1985)
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Third-Party Bad Faith Claims

• New York
• Non-insured is not permitted to assert bad faith claim against insurer 

under theory that non-insured lacks standing due to absences of 
privity of contract with the insurer
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Third-Party Bad Faith Claims

• New York – Assignment of Bad Faith Claim
• A bad faith claim may be assigned to a third party

• A third-party assignee of bad faith claim is entitled to collect the 
amount of a judgment in excess of the policy limits, even if the 
policyholder was not actually liable for the full amount of that 
judgment. Gov’t Emplrs. Ins. Co. v. Diane Saco, No. 12-CV-5633, 2018 
U.S. Dist. LEXIS 209652, at *7 (E.D.N.Y. Dec. 10, 2018).

• “[T]he measure of damages in a third-party bad-faith action is ‘the 
amount of the judgment in excess of the policy limits plus interest’”  Id.
at *24 
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Third-Party Bad Faith Claims

• Pennsylvania
• There is no direct right of action by a third party claimant against the 

defendant’s insurer. However, the third party claimant can proceed 
against the insurer by assignment from the defendant-insured of the 
defendant’s rights against the insurer. See Gray v. Nationwide Mut. 
Ins. Co., 422 Pa. 500, 223 A.2d 8 (1966); see also Johnson v. Beane, 
541 Pa. 449, 664 A. 2d 96, 98- 99, n. 2-3 (1995); Brown v. Candelora, 
708 A.2d 104 (Pa. Super. Ct. 1998)

• In Allstate Prop. & Cas. Ins. Co. v. Wolfe, 105 A.3d 1181 (Pa. 2014), the 
Pennsylvania Supreme Court concluded that the entitlement to assert 
damages under the Bad Faith Statute, 42 Pa. C.S. §8371, may be 
assigned by an insured to an injured plaintiff and judgment creditor
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Third-Party Bad Faith Claims

• Texas
• In Texas, bad-faith liability in the insurance context arises out of the 

contractual relationship between the insured and the insurer.  See 
Aranda v. Insurance Co. of N. Am., 748 S.W.2d 210, 212 (Tex. 1988).  
The duty of good faith and fair dealing is separate and distinct from the 
insurer’s settlement duties that arise under Chapter 541 of the Texas 
Insurance Code

• A third party can gain standing to bring an extra-contractual claim 
against an insurer through an assignment of rights from the 
policyholder. The assignment must be made after an adjudication of 
plaintiff’s claim against the defendant in a fully adversarial trial.  See 
State Farm Fire & Cas. Co. v. Gandy, 925 S.W.2d 696, 714 (Tex. 1996)

• In the third-party context, an insurer has the duty to accept a 
reasonable settlement offer within policy limits from the insured, or 
else be liable for any excess judgment against the third-party.  See G.A. 
Stowers Furniture Co. v. Am. Indem. Co., 15 S.W.2d 544, 547 (Tex. 
Comm'n App.1929, holding approved)
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Summary

• Major points / takeaways.
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