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Tips for Optimal Quality

Sound Quality
If you are listening via your computer speakers, please note that the quality 
of your sound will vary depending on the speed and quality of your internet 
connection.

If the sound quality is not satisfactory, you may listen via the phone: dial 
1-877-447-0294 and enter your Conference ID and PIN when prompted. 
Otherwise, please send us a chat or e-mail sound@straffordpub.com immediately 
so we can address the problem.

If you dialed in and have any difficulties during the call, press *0 for assistance.

Viewing Quality
To maximize your screen, press the ‘Full Screen’ symbol located on the bottom 
right of the slides. To exit full screen, press the Esc button.
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Continuing Education Credits

In order for us to process your continuing education credit, you must confirm your 
participation in this webinar by completing and submitting the Attendance 
Affirmation/Evaluation after the webinar. 

A link to the Attendance Affirmation/Evaluation will be in the thank you email 
that you will receive immediately following the program.

For additional information about continuing education, call us at 1-800-926-7926 
ext. 2.
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Program Materials

If you have not printed the conference materials for this program, please complete 
the following steps:

• Click on the link to the PDF of the slides for today’s program, which is located 
to the right of the slides, just above the Q&A box.

• The PDF will open a separate tab/window.  Print the slides by clicking on the 
printer icon.

Recording our programs is not permitted. However, today's participants can 
order a recorded version of this event at a special attendee price. Please call 
Customer Service at 800-926-7926 ext.1 or visit Strafford’s website 
at www.straffordpub.com.
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Overview
• NPDB – Purpose/Scope
• Reluctance to Report/NPDB in the News
• Obligation to Report Clinical Privileging Actions

• Final Adverse Clinical Privileging Actions
• Surrender of Clinical Privileges

• NPDB Guidebook Q/As
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National Practitioner Data Bank
• In addition to immunity for professional review activities, HCQIA 

also created the "National Practitioner Data Bank" (NPDB)
– A central repository of actions against a physician's clinical privileges, 

medical malpractice and licensure actions
– Objective: to ensure information regarding the physician's history 

regardless of where he/she relocates
• Hospitals must query the NPDB prior to granting or renewing a 

physician's clinical privileges as part of the credentialing process
• Hospitals must also report various professional review actions to 

the NPDB with a copy to state licensing boards
• Immunity available for factually accurate reporting
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Reluctance to Report
• Despite increased emphasis on quality/outcomes, organizations 

remain reluctant to report
• Why?

– Human Nature
– Perception of NPDB reports
– Fear of Litigation
– Cost of Litigation

• NPDB reporting continues to have a disproportionate effect on 
quality review/corrective action
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NPDB in the News
• NPDB Attestation Requirement

– Every two years when renewing
– "Attesting Official" who can attest on behalf of organization

• Negligent Credentialing/Negligent Misrepresentation
– Separation/Settlement Agreements
– Legal duty?

• High Profile Cases of Misconduct (e.g., “Dr. Death”)
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What Is Reportable?
• Medical Malpractice Payments
• Adverse Actions

– Licensure actions
– Clinical privilege actions
– Professional society membership

• Medicare and Medicaid Exclusions
– Mandatory for all practitioners

• DEA Actions
– Mandatory for all practitioners

• Health care fraud convictions
• Other actions/determinations potentially bearing on competency11



Focus: Clinical Privilege Actions
• Health Care Quality Improvement Act of 1986 

(42 USC 11101 et seq.)
• Medical Staff Membership and Clinical Privilege Actions implicated
• Two buckets:

– Professional review actions that adversely affect a physician's or 
dentist's clinical privileges for a period of more than 30 days

– Accepting a surrender or restriction of clinical privileges while under 
investigation for possible incompetence or improper professional 
conduct or in return for not conducting an investigation

• Mandatory for physicians/dentists; optional reporting for others 
health care providers
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Professional Review Actions
• A Professional Review Action is:

– An action or recommendation of a Professional Review Body
– Based on professional competence or professional conduct
– That adversely affects, or could adversely affect, the health or welfare of a 

patient
• “Adversely affecting'' includes reducing, restricting, suspending, revoking, 

denying, or failing to renew clinical privileges or membership in a health care 
entity

• Includes proctoring
• Includes summary suspensions

• Summary Suspensions
– Temporary action to allow for investigation when imminent risk of harm exists
– Medical Staff committees often confuse summary suspension with final action
– Reportable after thirty (30) days even if no final action13



Professional Review Actions
• Proctoring per GUIDEBOOK:

– "If, for a period lasting more than 30 days, the physician or dentist 
cannot perform certain procedures without proctor approval or without 
the proctor being present and watching the physician or dentist, the 
action constitutes a restriction of clinical privileges and must be 
reported." (Emphasis added)

• Professional Review Actions do not include:
– Withdrawal of initial application prior to final action
– Administrative actions

• Should be addressed, as applicable, in the Medical Staff Bylaws
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Professional Review Actions
• GUIDEBOOK: Length of Restriction

– The NPDB has consistently interpreted "adversely affects" to mean the 
impact of the restriction, not the manner in which the restriction is 
written

– If a physician's or dentist's privileges are adversely affected for longer 
than 30 days, the restriction must be reported, regardless of how the 
health care entity writes the restriction

– Walker v. Memorial Health System of East Texas (E.D. Texas)
• "[W]hether a proctoring sanction is reportable should be established by the 

terms of the sanction at the time it is delivered, not by whether, in fact, it 
takes more than 30 days to satisfy the requirement."
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Professional Review Actions
• Other common circumstances/questions:

– Multiple Adverse Actions
• generally require a single report with possibility of revision

– Temporary Clinical Privileges
• No distinction from clinical privileges
• Report not required if lapse per temporary/defined period

– Residents and Interns
• Generally no report unless outside scope of training program 

– Drug/Alcohol Treatment
• Adverse action report required but “fact practitioner entered a drug or 

alcohol treatment facility should not be reported”
16



Surrender of Clinical Privileges
• Investigations are generally not reported to the NPDB
• But, a voluntary or involuntary surrender, restriction or failure to 

renew clinical privileges while under investigation or in return for 
not conducting an investigation is reportable

• Features of an investigation:
– Must be focused on an individual provider
– Must relate to professional competence or professional conduct
– Should closely precede or trigger a professional review action, e.g., 

discipline
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Surrender of Clinical Privileges
• Features of an investigation (continued):

– Investigations are considered open until closed or final action taken
– Bylaws or other policies are instructive but not dispositive

• Investigations do not include routine review (OPPE, FPPE [new 
privileges], etc.)
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NPDB Guidebook – Q/A 22
• Is an agreement not to exercise privileges during an investigation, 

without actually surrendering the privileges, a resignation while 
under investigation that is reportable?
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NPDB Guidebook – Q/A #22
• Yes, the agreement not to exercise privileges is reportable if other 

reportability conditions are met…An agreement not to exercise 
privileges is a restriction of privileges. Any restriction of privileges 
while under investigation, temporary or otherwise, is considered a 
resignation and must be reported
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NPDB Guidebook – Q/A #23
• Is a leave of absence while under investigation considered to be a 

resignation of privileges that is reportable?
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NPDB Guidebook – Q/A #23
• …To the extent a leave of absence restricts a practitioner's ability 

to exercise privileges, it is considered a surrender that is 
reportable. If a practitioner can take a leave of absence without 
affecting his or her privileges and his or her privileges remain 
intact during the leave of absence, the leave of absence is not 
reportable to the NPDB
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NPDB Guidebook – Q/A #24
• When does the review of an application for reappointment become 

an investigation if the physician resigns before final action is taken 
on the reappointment application? For example, if a physician 
discloses on an application for reappointment that she has been a 
defendant in three malpractice cases during the last two years and 
the credentials committee requests additional information about 
the cases, has an ongoing "routine review" become an 
"investigation?" 
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NPDB Guidebook – Q/A #24
• It depends…if all practitioners are automatically or routinely asked 

for additional information when they are defendants in a certain 
number of malpractice cases, this type of request probably would 
not be considered an investigation…

• However, if officials at the reappointing hospital had specific 
concerns about this practitioner's competence based on the 
number or severity of the medical malpractice cases, then the 
inquiry appears to deviate from routine review and be focused on 
a particular practitioner and concerns competence and conduct 
issues. In this situation, the activity may be seen as an 
investigation, and, if so, the resignation would be reportable
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NPDB Guidebook – Q/A #25
• Is a resignation while subject to a "quality improvement plan" a 

resignation while under investigation? A quality improvement plan 
might include a limit on the number of patients a physician can have 
in a hospital at a time or a requirement that all surgical cases be 
discussed with the physician's department chair in advance of 
surgery
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NPDB Guidebook – Q/A #25
• Imposition of a quality improvement plan raises two issues with 

respect to reportability
• First, a quality improvement plan may restrict a practitioner's 

clinical privileges. If so, and if the restriction is the result of a 
professional review action, concerns the practitioner's 
professional competence or conduct and is in place longer than 30 
days, the plan may be reportable

• Second, if…the quality improvement plan is focused on one 
practitioner for competency concerns and…such plans typically 
lead to a professional review action…then a resignation while 
under the plan would be reportable
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NPDB Guidebook – Q/A #31
• Is the requirement that a surgeon operate only with a 

qualified first assistant a restriction of privileges?
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NPDB Guidebook – Q/A #31
• It depends. If all new surgeons are required to operate with a 

qualified first assistant, such as when the surgeons first receive 
privileges at a hospital, imposition of this requirement would not 
be a restriction of privileges that is reportable. However, if the 
requirement is imposed on one specific surgeon, is a professional 
review action about professional competence and conduct and 
runs more than 30 days, the action would be reportable as a 
restriction of clinical privileges
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NPDB Guidebook – Q/A #46
• Is a report required when clinical privileges lapse at the end of a 

two-year appointment because there has been a recommendation 
by the Medical Executive Committee that the physician not be 
reappointed, but the physician's current two-year appointment 
ends before a hearing can be held and final action taken by the 
hospital's governing body?
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NPDB Guidebook – Q/A #46
• Yes. A non-renewal while under investigation is reportable to the 

NPDB. In this scenario, the investigation is ongoing at the time the 
renewal lapses; therefore, the non-renewal is reportable as a 
resignation of privileges while under investigation. The 
practitioner's awareness that an investigation is being conducted 
is not a requirement for filing a report with the NPDB
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NPDB Guidebook – Q/A #49
• How should a hospital report to the NPDB when an adverse clinical 

privileges action it took against a practitioner is changed by court 
order?
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NPDB Guidebook – Q/A #49
• …[T]he hospital should report the initial adverse action; the 

hospital should then report the judicial decision as either a 
revision or a void

• For example, if a hospital revoked clinical privileges and a judicial 
appeal resulted in the court modifying the discipline to suspension 
of clinical privileges for six months, the hospital would be required 
to report both its initial revocation (as an Initial Report) and the 
court-ordered revision to suspension (as a Revision-to-Action 
Report). If the court overturned the hospital's decision, the 
hospital should void the Initial Report
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Final Thoughts
• Risk in relation to reporting failures is increasing
• Address process, and distinguish administrative actions, in Medical 

Staff Bylaws and Policy(s)
• Recognize reporting obligations before you initiate an investigation 

or take adverse action
• NPDB reports should not be treated as "consideration"

– Be mindful of obligations/provisions in separation/settlement 
agreements
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Please visit the Hall Render Blog at http://blogs.hallrender.com for more information on topics related 
to health care law. 

Christopher C. Eades
317.977.1460
ceades@hallrender.com

This presentation is solely for educational purposes and the matters presented 
herein do not constitute legal advice with respect to your particular situation. 
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SELF-QUERRY THE NPDB

• Physicians should periodically self-querry the NPDB.

• NPDB reports are synonymous with credit rating reports.

• https://www.npdb.hrsa.gov/ext/selfquery/SQHome.jsp.

• Why should one self-querry the NPDB?

• To correct administrative errors as mistakes are occasionally made by reporting entities.

• To assure applications for credentialing are consistent with NPDB reports to entities.

• To avoid allegations of misleading applications and professional misconduct charges.
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COLLATERAL DAMAGE FROM REPORTS

• Reciprocal Action by other hospitals

• Denial of privileges at new hospitals

─ Automatic denial if arbitrary number of reports is exceeded

• Licensing Board investigations

• Managed Care terminations

• Malpractice Insurance surcharges or termination/non-renewal

• Professional Board discipline

• Possible exclusion by Medicare/Medicaid
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SUBJECT STATEMENTS

• Can be made at any time.

• Are shared along with the Reports.

• Convey Practitioner’s perspective on the incident reported.

• Subject statements and the dispute process are addressed in Chapter F of the NPDB Guidebook. 
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Reasons To Submit a Subject Statement

• To emphasize facts favorable to the Physician that are not included in Report, such as a favorable hearing committee recommendation 
during the intra-hospital proceedings which was reversed by the Governing Body.

• To disclose that other reviews of matter were favorable, such as closed licensing board investigations.

• To correct errors perceived to exist in the report.

• To allow the Physician to “feel” better by presenting a more “balanced” description of the matter.
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REASONS TO NOT SUBMIT A SUBJECT STATEMENT

• Rambling subject statements compound the problem. The “grand conspiracy” theory never plays well. 

• Further harm to the Physician’s relationship with the reporting Hospital.

• Inconsistencies between out of date Subject Statements versus current credentialing application disclosures revealing new developments.

• Instead, use the application disclosure for each entity as your Subject Statement.
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DISPUTES

45 CFR §60.21

• At any time, the subject of a report or a designated representative may dispute the report and enter the report into “Dispute Status” to
disagree with either the factual accuracy of the report, or whether the report was submitted in accordance with NPDB reporting
requirements, including the eligibility of the entity to report the information to the NPDB.

• When a report is entered into Dispute Status by the subject of the report, the NPDB sends a notification of the dispute to the reporting
entity and all queriers who received the report within the past 3 years. The notification will be included with the report when it is released
to future queries.

• The subject of a report may request that a report be elevated to “Dispute Resolution” after:

• The subject of the report has entered the report into Dispute Status 
• The subject has waited 60 days after entering the report into Dispute Status, during which the subject has attempted to contact the 

reporting entity to resolve the issues; or, 
• The reporting entity refused to change the report. 
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DISPUTES

DISPUTE RESOLUTION LIMITATIONS

• The subject of a report may dispute only: 

─ Whether a report was submitted in accordance with NPDB reporting requirements, including the eligibility of the reporting entity to 
report the information to the NPDB, and/or 

─ The factual accuracy of the information.
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DISPUTES

• The Dispute Resolution process does not include reviewing: 

─ The underlying reasons for the report, such as the appropriateness for imposing the corrective action.

─ The extent to which entities followed due process procedures; due process issues must be resolved between the subject and the
reporting entity.

Informal NPDB dispute resolution process.
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SETTLEMENTS WITH REPORTING ENTITIES

• Resolution of privileging disputes should always include provision for revisions to NPDB reports.

• Do not forget the “Codes”.

• NPDB encourages reporting entities to negotiate reports with Practitioners.
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GENERAL THOUGHTS

• Remember, the NPDB only reports what Practitioners must ordinarily self-disclose anyway. 

• Get ahead of the curve with your application explanation, and speaking to hospital leadership in advance.

• Try to work with hospital counsel. Sometimes you get more with honey than vinegar.  
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