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Today’s Presenter:  

Mr. Smith has litigated cases at both the trial and 

appellate stage in state and federal courts throughout 

the country, including commercial, mass tort, product 

liability, securities, bankruptcy, environmental, and 

intellectual property cases. He is a member of the 

American Law Institute and has published on a wide 

variety of legal topics.

Douglas G. Smith, PC, Partner

Kirkland & Ellis

douglas.smith@kirkland.com
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Mr. Oliss represents clients in complex, high-stakes 

civil litigation, with an emphasis on consumer class 

action defense and business restructuring-related 

litigation. He has successfully defended Fortune 500 

clients in multistate class action litigation involving 

alleged consumer fraud, false advertising, 

and product defects.

Today’s Presenter:  

Philip M. Oliss, Partner

Jones Day

poliss@jonesday.com
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Agenda

Overview of the statutory framework, 

jurisdiction and venue

Growth of MDL litigation and procedures for 

weeding out 

meritless claims

Strategies for successful MDL resolution and 

proposals for reform

Settlement of MDL cases
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28 U.S.C. 1407 Is Simple and Unchanged

• “[W]hen civil actions involving one or more 

common questions of fact are pending in 

different districts, such actions may be 

transferred to any district for coordinated or 

consolidated pretrial proceedings.”

• “[S]uch transfers shall be made by the judicial 

panel on multidistrict litigation authorized by 

this section upon its determination that 

transfers for such proceedings will be for the 

convenience of the parties and witnesses and 

will promote the just and efficient conduct of 

such actions.”
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The JPML 

• The JPML is comprised of seven circuit court and district 

court judges appointed by the Chief Justice and decides 

two issues: 

1. whether to transfer and consolidate; and 

2. where to transfer and consolidate.

• The JPML denies over 50% of MDL Petitions.  Of those 

it grants, 30% are Product Liability Cases.  As of 2018, 

150,000 cases were centralized in 207 pending MDLs.

• No appellate review, except by extraordinary writ.  

Reversal of JPML’s choice of forum has never been 

granted.

• JPML has authority to remand cases. 
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The MDL Court  

• Establishes Committee 

Structures/Organizes MDL Proceedings.

• Rules on Dispositive Motions.

• Rules on Daubert Motions.

• Grants or Denies Class Certification.

• In some instances, overrules or reconsiders 

orders issued by the transferor courts.

• Strategic Consideration:  Know the Local 

Rules of the potential transferee courts.
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Personal Jurisdiction 

• The transferor court does need to have 

personal jurisdiction over the Plaintiffs 

and the Defendants.

• Recent Supreme Court decisions 

restrain expansive personal jurisdiction 

and rein in forum-shopping by Plaintiff.

• Apparent absence of due process 

restrictions on the location of the 

transferee court.
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Venue 

• Lexecon prohibits MDL Judges from 

assigning cases not initially filed in the 

MDL court to itself for trial.

• Venue and Direct Filing by Stipulation.

• Venue and “Sitting By Designation.”

• Venue Lexecon and Waivers.
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MDL Litigation Is Growing

“More than 40% of the civil cases pending in 

the nation’s federal courts are consolidated in 

multidistrict litigations.  In 2017, these MDL 

cases make up 42% of the pending civil 

caseload.  In 2002, that number was 16%.” 

Bolch Judicial Institute, Duke Law School, Guidelines and Best Practices 

for Large and Mass-Tort MDLs vi-vii (2d ed. Sept. 2018).
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MDL Litigation Is Growing

Pending 

Cases in MDL

Total Pending Asbestos, 

Pharma, and Hip & Knee 

Cases in large MDLs*

Asbestos Cases in 

large MDLs*

Pharma Cases in 

Large MDLs*

Hip & Knee Cases in 

Large MDLs*

*Large MDL includes more than 1,000 consolidated actions.
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Meritless Claims Are Growing

• “[B]ecause multidistrict proceedings by design have 

tended to prioritize global issues over individual ones, 

plaintiffs’ counsel have successfully warehoused 

meritless claims and shielded them from judicial 

scrutiny in a way they never could if all cases were 

being tried individually.” U.S. Chamber Institute for Legal 

Reform, MDL Proceedings: Eliminating the Chaff 1 (2015).  

• “[A]n MDL, which was established in part to manage 

cases more efficiently to achieve judicial economy, 

becomes populated with many non-meritorious cases 

that must nevertheless be managed by the transferee 

judge – cases that likely never would have entered the 

federal court system without the MDL.” In re Mentor 

Corp. Obtape Transobturator Sling Prods. Liab. Litig., No. 

4:08-MD-2004 (CDL), 2016 WL 4705827, at *1–2 (M.D. Ga. 

Sept. 7, 2016).
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MDL Courts Must Weed Out Meritless Claims

• “Regardless of the amount of judicial effort and 

resources, unless the court establishes a toll gate at 

which entrance to the litigation is controlled, non-

meritorious cases will clog the process.” Eduardo C. 

Robreno, The Federal Asbestos Product Liability 

Multidistrict Litigation (MDL-875): Black Hole or New 

Paradigm?, 23 Widener L.J. 97, 186 (2013).

• “The response to such concerns more properly 

inheres in assigning all related actions to one judge 

committed to disposing of spurious claims quickly.” 

In re Seroquel Prods. Liab. Litig., 447 F. Supp. 2d 1376, 

1379 (J.P.M.L. 2006).
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Meritless Claims Can Have Many Adverse Consequences

Meritless Claims Can: 

Interfere with 

proper allocation 

of resources

Interfere with 

settlement

Interfere with 

the bellwether 

selection 

process
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A Multi-Track Approach to Resolution of MDL Cases

Resolution of Case-Specific Issues

Resolution of Common Issues

Bellwether Trials
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Initial Plaintiff Disclosures

“Best Practice 1C(iv):  At an early juncture, individual claimants 

should be required to produce information about their claims.

In non-MDL cases, plaintiffs are required to produce information 

about their claims from the outset, and that requirement should 

not change simply because a claim becomes part of an MDL 

proceeding.  Such a balanced approach will ensure that both 

sides obtain information critical to claims or defenses.  

Moreover, development of plaintiffs’ individual claims is vital to 

the establishment of a fair and informative bellwether trial 

process and is indispensable to any settlement discussions in 

which the parties may engage….  Finally, requiring plaintiffs at 

an early juncture to produce information verifying their basic 

factual allegations addresses concerns that MDL proceedings 

invite unsubstantiated claims.”

Bolch Judicial Institute, Duke Law School, Guidelines and Best 

Practices for Large and Mass-Tort MDLs 9 (2d ed. Sept. 2018).
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Phased Defendant Discovery

• “[I]n many cases, the court and parties find phased 

production efforts preferable.  For that reason, transferee 

judges frequently adopt staggered discovery plans that 

appear to both prioritize discovery into core matters and 

relevant matters that can be easily identified, retrieved, and 

produced first and allow for adaptation in future stages to 

account for discoveries in earlier stages.” Duke Law School 

Center for Judicial Studies, MDL Standards and Best Practices 7-8 

(Sept. 11, 2014).

• “This approach is endorsed by the Manual for Complex 

Litigation, which provides that ‘[f]or effective discovery 

control, initial discovery should focus on matters – witnesses, 

documents, information – that appear pivotal.  As the 

litigation proceeds, this initial discovery may render other 

discovery unnecessary or provide leads for further necessary 

discovery.’  The failure to phase discovery in this manner may 

result in either needless and expensive discovery or 

insufficient discovery to support the schedule of other 

aspects of the MDL proceeding (e.g., dispositive motions, 

development of expert testimony).”  Id.
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Motion Practice

“The transferee judge should endeavor to 

keep the MDL proceeding moving by 

promptly resolving pending motions.  Clear, 

concise, and prompt resolution of motions 

allows counsel to advise their clients about 

risks and expectations and may bring about 

an expedient global resolution of the MDL.” 

Duke Law School Center for Judicial Studies, MDL Standards and Best 

Practices 6 (Sept. 11, 2014).
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Generic Motion Practice 

• In the Lipitor MDL, plaintiffs alleged they suffered 

an increased risk of Type 2 diabetes.

• The MDL court excluded expert testimony 

regarding general causation at doses below 80 mg, 

concluding that it was “not based on sufficient 

facts and data.” In re Lipitor (Atorvastatin 

Calcium) Marketing, Sales Practices and Prods. 

Liab. Litig., 227 F. Supp. 3d 452, 463 

(D.S.C. 2017).
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Generic Motion Practice

• In the Mirena MDL, plaintiffs alleged that an IUD 

perforated or embedded in the uterus.

• Defendants challenged the reliability of plaintiffs’ 

scientific evidence, which was largely based on 

animal studies.

• The court excluded the evidence, noting that the 

theories were developed solely for litigation and did 

not “rise to the level of intellectual rigor 

employed in the medical or scientific field.” 

In re Mirena IUD Prods. Liab. Litig., 169 F. Supp. 

3d 396, 430 (S.D.N.Y. 2016).
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Case-Specific And Generic Motion Practice

• In the Heparin MDL, plaintiffs alleged that contaminated 

anticoagulant caused a wide variety of adverse 

reactions, including deaths.

• Case-specific and generic motions eliminated most 

claims.

• Many individual plaintiffs lacked evidence they were 

exposed to contamination, resulting in voluntary and 

involuntary dismissals.

• The MDL court granted summary judgment on claims 

where effects did not occur within 60 minutes of 

administration and claims involving subcutaneous 

administration, concluding causation evidence in those 

cases was “speculative”.  In re Heparin Prods. Liab. 

Litig., 803 F. Supp. 2d 712, 739 (N.D. Ohio 2011).
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Case Administration Orders

• In the Welding Fume MDL, plaintiffs alleged 

that welding rod fumes caused Parkinson’s 

disease.

• Mass screenings led to thousands of claims, 

with many plaintiffs diagnosed by the same 

doctor.

• The MDL court implemented a case 

administration order requiring diagnosis by an 

independent physician, leading to dismissal of 

thousands of claims. Case Administration 

Order, In re Welding Fume Prods. Liab. Litig., 

No. 1:03-CV-17000 (N.D. Ohio Mar. 31, 2006), 

E.C.F. No. 1724.
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Lone Pine Orders

“Especially as a proceeding matures, the 

transferee judge may consider the entry of 

Lone Pine orders requiring all plaintiffs to 

submit an affidavit of support from an 

independent physician.  These orders are 

particularly important in an MDL proceeding 

involving disparate theories of causation —

or when multiple alternative potential causes 

of the alleged injuries exist.” 

Bolch Judicial Institute, Duke Law School, Guidelines and Best 

Practices for Large and Mass-Tort MDLs 13 (2d ed. Sept. 2018).
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Magistrate-Assisted Review

• In the Asbestos MDL, the court used magistrates to 

assist with review of causation and exposure 

issues.

• With the aid of magistrates, the court resolved 

nearly 200,000 cases.

• The court found that many plaintiffs were 

misdiagnosed: “The rate of ‘positive’ findings by 

these doctors can be startlingly high, often 

upwards of 50% and in some studies as high as 

90%, suggesting that the readings may not be 

neutral or legitimate.” Eduardo C. Robreno, The 

Federal Asbestos Product Liability Multidistrict 

Litigation (MDL-875): Black Hole or New 

Paradigm?, 23 Widener L.J. 97, 121 (2013).
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Sanctions and Show Cause Orders

• “[T]he Court had to waste judicial resources 

deciding motions in cases that should have been 

dismissed by plaintiff’s counsel earlier – cases that 

probably should never have been brought in the first 

place.  Enough is enough.”  In re Mentor Corp. Obtape 

Transobturator Sling Prods. Liab. Litig., No. 4:08-MD-

2004 (CDL), 2016 WL 4705827, at *1–2 

(M.D. Ga. Sept. 7, 2016).

• “Counsel of record in any case in this MDL are on 

notice that in future orders granting summary 

judgment in which no good faith basis existed for 

maintaining the action through the summary 

judgment stage, the Court intends to include an 

addendum in the order requiring counsel to show 

cause why sanctions should not be imposed.” Id. 
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Settlement Criteria

• In the Propulsid MDL, plaintiffs alleged that a 

heartburn medication was associated with heart 

irregularities.

• Before receiving settlement funds, a panel of 

physicians jointly selected by the parties reviewed 

plaintiffs’ claims. Fallon et al., Bellwether Trials in 

Multidistrict Litigation, 82 Tul. L. Rev. 2323, 2333-

34 (2008).

• Only 37 of 6,012 plaintiffs who opted for settlement 

survived the medical review process.

• “By one estimate, approximately 30 to 40 

percent of plaintiffs’ claims are dismissed at the 

settlement stage.”  Lawyers for Civil Justice, 

Request for Rulemaking 4 (Aug. 10, 2017).
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What Can Go Wrong?

Assignment to 

an unfavorable 

district

Parallel state 

court 

litigation

Lack of judicial 

interest in 

weeding out 

claims



31

What Can Be Done?

✔ Early development of case themes, both legal and factual

✔
Early and frequent judicial education regarding case themes and problems with the universe of 

claims

✔ Obtain admissions from plaintiffs’ own experts 

✔ Vigorously pursue both the case-specific and generic tracks and use them to reinforce each other

✔ Use the bellwether selection process to educate the court

✔ Consider requesting interlocutory review of key rulings

✔ Consider requesting bellwether trials outside the MDL forum

✔ Early and frequent coordination between the MDL court and relevant state courts
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Are Reforms Needed?

Mandatory 

Interlocutory 

Appellate 

Review

Mandatory 

Initial 

Disclosures

Multiple 

Judges For 

Each MDL

Parties’ 

Consent To 

Trial
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MDL Settlements  

• Remand Rate is About 3%.

• There are two different types of 

Global Settlements:

1. Class Settlements

2. Non-Class Mass Settlements
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Features of Class Settlements  

• Rule 23(e)/Fairness Hearing

• CAFA Notice

• DOJ Statements of Interest

• Appellate Rights for Objectors

• Court-Approved Fee Awards
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Features of Non-Class Mass Settlements  

• Attorney-Recommendation Provisions

• Attorney-Withdrawal Provisions

• Walkaway Provisions

• Case-Census Provisions

• Latecomer and Reverter Provisions

• Common Benefit Fees
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Role of the Judge in Non-Class Mass Settlements  

• MDL Judge has no clear authority to 

approve or reject a global settlement

• “Quasi-Class” Settlement Approach

• Inherent Authority to Regulate Fees

• Other Strategies
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Further Reading

• Duke Law Center for Judicial Studies, Standards and Best Practices for Large and Mass-

Tort MDLs, available at 

https://law.duke.edu/sites/default/files/centers/judicialstudies/standards_and_best_practices_for_l

arge_and_mass-tort_mdls.pdf

• Lawyers for Civil Justice, Comment to the Advisory Committee on Civil Rules and its 

MDL/TPLF 

Subcommittee (April 6, 2018), available at 

http://www.lfcj.com/uploads/1/1/2/0/112061707/lcj_comment__ten_observations_about_mdl_rule

making_4-6-18.pdf

• Eduardo C. Robreno, The Federal Asbestos Product Liability Multidistrict Litigation (MDL-

875): Black Hole or New Paradigm?, 23 Widener L.J. 97 (2013)

• Douglas G. Smith, Resolution of Common Questions in MDL Proceedings, 66 Kansas Law 

Review 219 (2017), available at https://papers.ssrn.com/sol3/ papers.cfm?abstract_id=2966338

• Douglas G. Smith, The Myth of Settlement in MDL Proceedings, Kentucky Law Journal 

(forthcoming 2019), available at https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3242784

• U.S. Chamber Institute for Legal Reform, MDL Proceedings: Eliminating the Chaff (2015), 

available at https://www.instituteforlegalreform.com/research/mdl-proceedings-eliminating-the-

chaff
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