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INDEMNITY



What is Indemnity? 

▪ Some form of indemnity appears in nearly every 

supply agreement, but many lawyers don’t understand 

what it means.

– “Indemnification means one party agrees to pay losses 

incurred by another to a third party.”

– “A legal agreement by one party to hold another party 

blameless . . . for potential losses or damages.”

– “Indemnification is a type of agreement wherein one party 

agrees not to hold another party liable for legal causes of 

action in the future.”
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What Indemnity is … and What It Isn’t.

▪ “An obligation resting on one party to make good a loss or 
damage another party has incurred.”  Sanders v. Atchison, 
Topeka, & Santa Fe Ry. Co., 65 Cal. App. 3d 630 (Cal. Ct. App. 
1977).

▪ Indemnity can be created by contract or under the common law 
due to the relationship of the parties.  

▪ Contractually, indemnity is an agreed, pre-determined allocation 
of risk in the event of a loss.  

▪ Indemnity is not…
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Why Have Indemnity?

▪ From a risk mitigation perspective, it makes sense to shift 
the potential loss to the party best able to control the risk.  

– Imagine the construction of a building.  

• The architect and engineer are best able to control risks associated 
with design of the building.

• The lumber, steel, and glass manufacturers are best able to control 
risks associated with the performance of the raw materials.

• The builder is best able to control risks with the construction process 
itself.  

– An indemnification provision allows the parties to assign 
responsibility for a loss to the most appropriate party, which 
incentivizes that party to perform its role well.  
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Beyond the Basics –

Drafting Considerations

▪ Indemnity clauses are not just boilerplate. Each 
contract will require its own analysis.

▪ First step:  risk assessment.

– What are the risks associated with the agreement?

• This goes beyond design and manufacturing risk.  

• Are there IP risks associated with the product being sold?

• What risks are inherent in the structure of the contract?  Is one 
party an agent that could bind the other through its conduct?

• Are there third-party risks to be considered?

• Is there a flow-through risk that must be accounted for?
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Beyond the Basics (Cont’d)

▪ Additional considerations:  

– Which party (or parties) are providing 

indemnification?

• Does the indemnifying party have

limited resources?

– If so, this should be addressed in indemnification 

clause, either through insurance, a guarantee, or 

indemnification by a company with more 

substantial assets, such as a parent company.  

– Which party is being indemnified?

• Are there other interested parties that should be 

indemnified?
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Beyond the Basics (Cont’d)

▪ Additional considerations:

– What events trigger indemnification?

• Is there anything (or any party) that is not covered?

• Are claims between the parties intended to be covered by the 
indemnification?

– This is common in M&A, but less so in a commercial agreement.

– Indemnity is a distinct remedy from those available for a breach of 
contract.  Accordingly, if the indemnification covers claims between the 
parties, there is a risk that the indemnity could create obligations that 
weren’t anticipated by the parties.

– Need to be clear – don’t leave this to a court to decide. 

– Backdoor consequential or indirect damages?  Attorneys’ fees?
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Indemnify From . . . Or Indemnify For?

▪ Some courts have held that the phrase “indemnify the other 
party from any claim . . .” limits the indemnity only to 
claims brought by third parties.

– “If the parties had intended the clause to apply to damages 
suffered by one party directly from the activity of the other, the 
provision would have read “for any claim,” rather than “from any 
claim.”  Jacobson v. Crown Zellerbach Corp. 273 Or. 15 (1975).  

▪ “Hold harmless” is another clause that most courts view as 
synonymous with indemnify, but others have held that it 
precludes direct claims between the parties.  

▪ Don’t let a court split these hairs. By including clear, plain  
language that includes (or excludes) direct claims, these 
results can be avoided.
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Inconsistent Remedies

▪ Walmart Stores v. Qore, 647 F.3d 237 (5th Cir. 2011).

– Agreement expressly provided that each party would pay its own 
fees:  

• “Each party shall bear its own expenses of litigation (including 
without limitation attorneys’ fees), without regard to which is the 
prevailing party.”

– But, the agreement also contained an indemnification clause:

• “Qore further agrees to indemnify and hold Wal-Mart free and 
harmless from any . . . Injury (including attorneys’ fees) caused by 
any negligent act or omission.”  

– Jury awarded Walmart $48,600 on its breach of contract claim 
and $990,000 in attorneys’ fees.  
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Beyond the Basics (Cont’d)

▪ Even more considerations:

– What damages are subject to 

indemnification?

• Consequential or indirect damages?  

Attorneys’ fees?  Is this consistent 

with the rest of the agreement?

– Any limitations on the scope of the 

indemnity?

• Exclusions for deliberate conduct or 

gross negligence, for example?
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Avoid Boilerplate and Jargon

▪ The Supplier shall indemnify and hold harmless the Distributor 
from and against any and all damages, liabilities, claims, costs, 
charges, judgments and expenses (including reasonable 
attorney’s fees) (collectively “Damages”)  that may be sustained, 
suffered or incurred by the Distributor, arising from or by reason of 
the breach by the Supplier of any warranty, representation, 
covenant or agreement made by the Supplier in this Agreement; 
any product that does not conform to the agreed specifications or 
any of the requirements of this Agreement; or Supplier’s 
negligence or willful misconduct relating to the Product; provided, 
that the foregoing shall not apply to the extent arising from the 
Distributor’s negligence or willful misconduct.

▪ We will indemnify and defend you against any loss, cost, or 
liability that you incur if a third party claims that: (a) we breached 
this agreement;  (b) a product we sold you did not meet the 
agreed specifications; or (c) we acted negligently or engaged in 
willful misconduct that was not the result of your negligence or 
willful misconduct.
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Financial Limitations on Scope 

▪ Liability Caps, Hurdles and Baskets (for both duty to 

defend and indemnify)

▪ Not just for M&A transactions

▪ Tailor to specific commercial relationship 
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DUTY TO DEFEND



When Do You Have a Duty to Defend?

▪ “defend, indemnify and hold harmless...”

– Duty to defend is separate, independent responsibility.

– May have a duty to defend but not indemnify.

• Whether there is a duty to defend is determined from facts 
known at time defense is requested. 

• Duty to indemnify is not triggered until plaintiff prevails on the 
facts that fall within coverage of the indemnity provision.

– Absent use of word “defend” or similar language, agreement 
to hold harmless and indemnify may not extend to attorneys’ 
fees.  See Downs v. Rosenthal Collins Grp, LLC, (Ill. App. Ct. 
2008).
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When Do You Have a Duty to Defend (cont’d)

▪ Anthem Elecs., Inc. v. Pac. Emplrs. Inc. Co., 
302 F.3d 1049 (9th Cir. 2002)

– KLA Instruments sued Anthem Electronics for breach of contract, alleging circuit boards it 
supplied were defective. 

– Anthem’s CGL insurance policies cover damages required to pay for third parties 
because of loss of use of tangible property due to an “occurrence.”

• Occurrence is defined as “an accident, including continuous or repeated exposure 
to substantially the same general harmful conditions which result in bodily injury or 
property damage.”  

• Property damage includes use of loss of tangible property even if that property is 
not physically injured

• Impair property exclusion excludes coverage for property damage arising out of a 
defect in Anthem’s work or a failure by Anthem to perform a contract as required.

• Insurers had duty to defend Anthem against any suit seeking covered damages 
under policies.  
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When Do You Have a Duty to Defend (cont’d)

▪ Anthem Elecs., Inc. v. Pac. Emplrs. Inc. Co., 302 F.3d 

1049 (9th Cir. 2002)

– Broad duty to defend in CA: “insured entitled to defense if underlying 

complaint alleges insured’s liability for damages potentially covered by the 

policy or if the complaint might be amended to give rise to liability that would 

be covered under the policy.”

– Insurer may defeat summary judgment on the duty to defend “only by 

producing undisputed extrinsic evidence conclusively eliminating the potential 

for coverage under the policy.

– Insurer did not provide “undisputed evidence” of Anthem’s knowledge that the 

boards were defective and summary judgment was granted to Anthem on the 

duty to defend.  
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When Do You Have a Duty to Defend (cont’d)

▪ Nationwide Mut. Ins. Co. v. CPB Int’l Inc., 562 F.3d 5 
(3rd Cir. 2009)

– CPB is an importer and wholesaler of chondroitin, sold it to 
Rexall who then combined it with glucosamine and other 
ingredients to make nutritional tables.

– CPB’s CGL policy contains virtually identical definitions of 
“occurrence” and “property damage” as in Anthem.

– Relying on PA Supreme Court decision that claims of “faulty 
workmanship” are within control of insured and fact that 
contractual liability flows from failure to provide product is too 
foreseeable to be considered an accident, court held that 
Nationwide had no duty to defend.  
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Drafting Considerations –

Duty to Defend 

▪ Scope of defense obligation

– Spell out details when obligation to provide a defense

• Actual facts, allegations in complaint, within scope of indemnity 

– Applies to narrow claim(s) or broad

– First-party claims  

• Wal-Mart Stores, Inc. v. Qore Inc., 2011 U.S. App. LEXIS 20413 (5th 
Cir. 2011)

“The Testing and Inspection Firm [Qore] further agrees to indemnify and hold 
Wal-Mart free and harmless from any claim, demand, loss, damage, or injury 
(including Attorney's fees) caused by any negligent act or omission by the 
Testing and Inspection Firm, its agents, servants, or employees.”
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Drafting Considerations –

Duty to Defend (Cont’d)

▪ Selection of counsel 

– Indemnitee given right to approve counsel selected by 
indemnitor, but consent “may not be unreasonably withheld”

– Process for selection of counsel 

• Qualifications

• Conflicts

– Standards for dispute resolution 

▪ Control of defense, participation in defense
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Drafting Considerations –

Duty to Defend (Cont’d)

How to handle third-party claims?

▪ Indemnitee’s requirement to 

give notice of third-party claims

▪ Multiple claims

▪ Treatment of multiple claims 

when some claims covered, 

others are not

▪ Process for settlement of 

claims
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INSURANCE



Insurance Considerations

▪ An insurance covenant typically includes:

– Obligation to maintain insurance

– Types of insurance to be carried

– Insurance coverage requirements
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Insurance Pitfalls (Cont’d)

▪ Additional Insured Status

– Additional insured status provides coverage under named insured’s 
policy.

– Commonly litigated issue. 

– Ensure the policy is endorsed! (Blanket or Specific)

• A COI is not proof of insurance.

– Ensure that the endorsement mirrors the indemnity language in the 
contract. 

• Does the endorsement cover the additional insured solely for vicarious liability 
claims? Does it require that the loss be caused, at least in part, by the named 
insured? Does it cover the additional insured for its sole negligence?

– Beware of anti-indemnity statutes.
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Insurance Pitfalls (Cont’d) 

▪ SIRs

– Permissible or is” first dollar” coverage required?

– If SIR is substantial, then can the obligated party satisfy it?

– Who is responsible for satisfying the SIR?

• Does the policy mirror this language?

• Does state law restrict an additional insured from satisfying the 

SIR?
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Insurance Pitfalls (Cont’d)

▪ Whose coverage is 

primary?

– Most CGL policies state 

that the benefitting party’s 

insurance is excess if there 

is other primary insurance 

available covering the 

benefitting party as an 

additional insured.

▪ Extended Obligation

– Some contracts may 

require that the insurance 

obligations continue for a 

time after the expiration of 

the contract.

– Crucial if claims-made 

policies are implicated.
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Insurance Pitfalls

▪ Be specific!

– Litigation typically arises when the 
terms of the insurance provision are 
ambiguous.

• Example – Contract requires 
supplier to maintain sufficient 
commercial insurance coverage but 
does not address SIR/deductible 
requirements. Supplier procures a 
CGL policy with a 250K SIR. Claim 
is made - supplier cannot satisfy 
SIR, and the policy or state law 
restricts an additional insured from 
satisfying the SIR.
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Insurance Pitfalls (Cont’d) 

▪ Verify that the obligated party has 
complied with the terms of the 
insurance provision.

– Read the policy!

– Example – Contract requires supplier 
to add buyer as an additional insured. 
Buyer obtains a COI that it believes 
confirms that it has been named as an 
additional insured on the policy. A 
claim is made, and the buyer learns 
that the supplier’s policy was never 
endorsed to add it as an additional 
insured.
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COVID-19 Claims Update

▪ Issue: Are business losses stemming from 
COVID-19 closings/shutdowns covered 
under commercial property policies?

– Most courts have sided with insurers and 
concluded that policyholders have failed to 
show “direct physical loss or damage” to 
insured property.

– But see:

• Henderson Road, et al. v. Zurich Am. Ins. Co., 
N.D. Ohio No. 1:20-CV-1239.

• Neuro-Communication Services Inc. v. 
Cincinnati Ins. Co., et al., N.D. Ohio No. 4:20-
CV-01275.
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SUPPLIER 

BANKRUPTCY CONSIDERATIONS
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Supplier Bankruptcy Considerations

▪ Corporate bankruptcies have spiked: 

– As coronavirus pandemic slammed the U.S. economy, 

number of filings increased to levels recorded in the wake of 

the 2007-09 recession. 

– Decreased Overall Filings: 32,517 businesses filing for 

bankruptcy protection in 2020; overall decrease from 39,050 

in 2019 

– Increased Ch. 11 Filings: 2020 Ch. 11 filings (7,129) 

increase 27% vs. 2019 (5,519)

– January 2021 Ch. 11 Filings (479) vs. 2020 (631)
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Pre-Bankruptcy Strategies

Negotiate/Adjust Credit Terms (tighten terms; COD; cash in advance)

Right to Adequate Assurance of Future Performance (UCC 2-609)

Anticipatory Repudiation (UCC 2-610)

Refusal of Delivery/Reclamation (UCC 2-702)

Commercial Impractibility; Force Majeure (UCC 2-615)

PMSI (UCC 9-317)
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Key Terms

✓ Chapter 11: Reorganization 

✓ Chapter 7: Liquidation

✓ Chapter 13: Individual

✓ Estate: Post-filing assets/interests of Debtor

✓ Trustee: Oversees the Debtor’s estate

✓ Secured: Creditor has rights to collateral of Debtor

✓ Unsecured: Creditor only has rights against Debtor

✓ Automatic Stay
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SPECIAL TREATMENT

When do I get more than just 

bankruptcy dollars on my claim?



Types of Special Treatment

▪ In a few discrete instances, 

holders of certain types of 

pre-petition unsecured 

claims may be entitled to 

receive special treatment

– they may be paid (or receive 

value that is) more than just 

bankruptcy dollars. 
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Types of Special Treatment
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The Reclamation Claim

▪ When vendor satisfies certain current code 

requirements, vendor may recover (reclaim) after the 

petition date certain goods sold to debtor pre-petition.

▪ Limited remedy, but when available, vendor will be 

able to reclaim the goods and thereby receive the 

value of the reclaimed goods.

▪ See 11 U.S.C. § 546(c)
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The Reclamation Claim

▪ Covers goods received within 45 days prior to 

Petition Date

▪ Vendor submits a written demand for return of 

the goods made within:

– 45 days following debtor’s receipt of the goods, OR

– 20 days following the commencement of the case if 

the 45 day period expires after the commencement of 

the case 

44



The Reclamation Claim

– Goods must be identifiable – not commingled with 
other goods

– Vendor’s rights are subject to the prior rights of 
a holder of a security interest in such goods

– Check docket for first day motion and/or order on 
reclamation procedures in Chapter 11- often 
complex with several dates

– Get out written reclamation demand immediately
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The 20-Day Admin Claim

▪ Vendor may receive full 

value of goods (but not 

services) delivered to the 

debtor 20 days before 

petition date.

▪ See 11 U.S.C. § 503(b)(9) 
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The 20-Day Admin Claim

▪ Administrative priority for goods delivered within 20 days 

prior to bankruptcy

▪ Vendors have an administrative expense priority claim for 

the value of all goods sold to, and received by, the debtor 

within 20 days prior to the commencement of the case

– Only applies to goods – not services

– Only applies to sales made in the “ordinary course” of business

▪ Not a guarantee of payment; cases can become 

“administratively insolvent” 
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The Pipeline Claim

▪ Goods in transit on the petition date and scheduled to be 

delivered post-petition (i.e., the goods are still in the 

delivery pipeline).

▪ Because customer did not receive goods during pre-petition 

20-day period, vendor is not entitled to recover value of the 

goods as part of a 20-day claim.  

▪ No specific code provision that directly addresses this issue

▪ Many judges will sign an order at the beginning of the case 

allowing the DIP to pay the vendors the full value of the 

goods in the pipeline.
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The Pipeline Claim

If no Court order addressing 

pipeline claims:

▪ Get email confirmation from 

Debtor (or its counsel) that 

accepted goods will be treated as 

post-petition administrative 

expense claim under 503(b)(1)(A)

▪ May be treated as Executory 

Contract
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The Critical Vendor Claim

▪ A critical vendor is a vendor that supplies goods 

and services that are essential and indispensable 

to the continued, uninterrupted operations of the 

debtor as a DIP in a Chapter 11 proceeding.
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Classic example

Vendor that is a pre-approved sole supplier of essential, 

specially fabricated components which it sells to a debtor 

that manufactures parts which it then sells to automobile 

manufacturers. 



The Critical Vendor Claim

▪ DIP pays critical vendor all or part of its pre-
petition claim in exchange for vendor's promise to 
provide essential goods and services to the DIP 
post-petition.

▪ Vendor must continue post-petition business with 
the DIP or refund pre-petition payments it received 
(except to the extent that the DIP owes that 
vendor for post-petition goods and services)

▪ Special treatment of Critical Vendors authorized 
by Court Order
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Selection of Critical Vendors

▪ The DIP files a Critical Vendor Motion, which may or may 
not specifically list proposed critical vendors

▪ If the motion does not specifically list the critical vendors, 
the DIP will probably be required to present to the judge a 
list which is for his/her "eyes only" and which is not marked 
as an exhibit

▪ Vendor cannot file a motion seeking entry of an order that 
adds the vendor to the DIP's critical vendor list  

▪ Finally, the Court authorizes but does not direct the DIP to 
pay all or a part of a critical vendor’s pre-petition claim, 
often up to a maximum aggregate amount, either 
immediately or over a period of time.

52



Typical Justification for Authority to 

Prefer Critical Vendors

▪ Critical vendors not mentioned in the Bankruptcy Code

▪ Special treatment of critical vendors is an exception to the 
fundamental principle of Bankruptcy Code of equal 
distribution and should only granted if payments are 
necessary to the reorganization and will benefit all creditors 
of the estate. In re Fultonville Metal Products Co., 330 B.R. 
305, 313 (Bankr.M.D.Fla.2005)

▪ Where necessary, Courts authorize immediate payment of 
pre-petition claims of critical vendors shortly after 
bankruptcy filing as part of an agreement to induce vendors 
to continue to do business post-petition
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Typical Justification for Authority to 

Prefer Critical Vendors

▪ Section 105(a) allows a bankruptcy court to “issue any 
order, process, or judgment that is necessary or 
appropriate to carry out the provisions of” the Code. 

▪ Section 363(b) provides that “[t]he trustee [or debtor in 
possession], after notice and a hearing, may use, sell, or 
lease, other than in the ordinary course of business, 
property of the estate.” 

▪ Debtor’s critical vendor motion usually combines request 
under both sections. See In re Tropical Sportswear Int'l 
Corp., 320 B.R. 15, 19 (Bankr.M.D.Fla. 2005)
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Typical Justification for Authority to 

Prefer Critical Vendors

▪ DIP usually asserts that:

– Vendor's product virtually indispensable to continued business 

operations

– DIP unable to readily obtain the essential components or 

service from another vendor 

– Each critical vendor can and will stop providing 

goods/services unless paid its pre-petition claim and vendor 

is not providing goods or services under an executory 

contract as to which it is obligated to perform until any 

rejection
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Strategies to Become a Critical Vendor

▪ Determine if the DIP has filed a 

critical vendor motion as part of its 

"first day" pleadings.  Must act 

quickly.

▪ Carefully review that motion to 

determine the "rules of the game."

▪ Vendor should contact person 

with whom it deals at the DIP and 

solicit support to be put on critical 

vendor list
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The Executory Contract Claim

▪ In a Chapter 11 setting, if the DIP wants to assume the 

executory contract (i.e., wants to accept the benefits 

and obligations under the executory contract), judge 

will not approve the DIP's assumption decision unless 

the DIP is able to cure all defaults (including full 

payment of the creditors’s pre-petition claim) See 11 

U.S.C. 365(b)

▪ Creditor may receive 100% of its pre-petition 

unsecured claim if contract is assumed 
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Set-Off/Recoupment

▪ Bankruptcy Code 

protects the 

vendor’s right to 

offset mutual 

obligations without 

obtaining relief from 

stay

▪ The vendor does not 

have to pay what it 

owes the debtor to 

the extent of the 

debtor’s obligation to 

the vendor 
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Set-Off Under the Bankruptcy Code

Several Code Sections deal with Setoff:
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Section 553 prescribes a series of rules governing which rights of 
setoff will be recognized in the case.

Section 506(a) provides that a creditor holding a valid right of setoff is 
to be treated as the holder of a secured claim to the extent of the right.

Section 363(e) may apply, requiring adequate protection of the 
creditor's interest.

Provisions of section 362 enjoin the exercise of most setoff rights 
during the pendency of the proceedings 



Set-Off/Recoupment Under the 

Bankruptcy Code

Four Conditions Required for Setoff:

Generally, section 553(a) recognizes and preserves 

rights of setoff where four conditions exist:
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(1)

• The creditor holds a "claim" against the debtor that 
arose before the commencement of the case;

(2)

• The creditor owes a "debt" to the debtor that also 
arose before the commencement of the case;

(3)
• The claim and debt are "mutual"; and

(4)
• The claim and debt are each valid and enforceable. 



Set-Off/Recoupment Under the 

Bankruptcy Code

Recoupment

▪ A creditor has a right of recoupment when, like setoff, the creditor 
owes the debtor and the debtor owes the creditor; however, 
unlike setoff, both obligations do not have to arise pre-petition (or 
post-petition), but both obligations must arise from the same 
transaction or occurrence (a much-litigated factual issue).  

▪ Classic example of recoupment is when debtor owes the creditor 
for goods purchased, and creditor owes debtor for rebates arising 
from the purchase of those goods.

▪ Stay relief is not required to exercise recoupment rights; 
nevertheless, bankruptcy counsel should be consulted to 
determine whether recoupment is available or whether available 
rights are more appropriately characterized as setoff. 
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Preference Claims & Defenses

▪ Preference Risk

– Prepetition payments received by debtor within 90 days of 

bankruptcy filing date

▪ Preference Defenses

– Contemporaneous Exchange Exception

– Ordinary Course of Business Defense

– Subsequent Advance of New Value

▪ All three defenses codified in 11 U.S.C. § 547(c)
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Preference Claims & Defenses

▪ Covid-19 Relief Package Amendments to Bankruptcy 
Code

– Reduced Preference Exposure for Suppliers and Commercial 
Landlords (11 U.S.C. § 547(b))

– Trustee cannot recover as preference either a covered 
payment of rental arrearages or a covered payment of 
supplier arrearages

– Past due payments deferred by agreement with a commercial 
supplier of goods under an executory contract 

– Sunset provision: expires in 2 years
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For More Information Contact

▪ Sean A. Gordon

404.407.3678

Sean.Gordon@

ThompsonHine.com

▪ Sean P. McCormick

937.443.6824

Sean.McCormick@

ThompsonHine.com

▪ Matthew D. Ridings, CCEP

216.566.5561

Matt.Ridings@

ThompsonHine.com

▪ Jennifer S. Roach

216.566.5885

Jennifer.Roach@

ThompsonHine.com
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This presentation is intended for the general information of individuals 

and organizations on matters of current interest. It is not legal advice. 

Participants should not act on the information in this presentation 

without professional counsel. Participating in or viewing this 

presentation is not intended to establish and does not establish an 

attorney/client relationship with Thompson Hine LLP.


