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Tips for Optimal Quality 

Sound Quality 

If you are listening via your computer speakers, please note that the quality  

of your sound will vary depending on the speed and quality of your internet 

connection. 

 

If the sound quality is not satisfactory, you may listen via the phone: dial  

1-866-961-9091 and enter your PIN when prompted. Otherwise, please  

send us a chat or e-mail sound@straffordpub.com immediately so we can 

address the problem. 

 

If you dialed in and have any difficulties during the call, press *0 for assistance. 

 

Viewing Quality 

To maximize your screen, press the F11 key on your keyboard. To exit full screen,  

press the F11 key again. 
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Continuing Education Credits 

In order for us to process your continuing education credit, you must confirm your 

participation in this webinar by completing and submitting the Attendance 

Affirmation/Evaluation after the webinar.  

 

A link to the Attendance Affirmation/Evaluation will be in the thank you email 

that you will receive immediately following the program. 

 

For additional information about continuing education, call us at 1-800-926-7926 

ext. 35. 

FOR LIVE EVENT ONLY 



Program Materials 

If you have not printed the conference materials for this program, please 

complete the following steps: 

• Click on the ^ symbol next to “Conference Materials” in the middle of the left-

hand column on your screen.   

• Click on the tab labeled “Handouts” that appears, and there you will see a 

PDF of the slides for today's program.   

• Double click on the PDF and a separate page will open.   

• Print the slides by clicking on the printer icon. 
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Identifying Successor Trustees 

 Existence of family members or friends; 

 Relationship of family members or friends to trust 
beneficiaries; 

 Guardianship of minor children (same or different as 
trustee); 

 Physical location of potential trustees; 

 Personal circumstances of potential trustees; 

 Age of potential trustees; 

 Health of potential trustees; 

 Objections by other family members to trustee selection; 

 Personal circumstances of the beneficiaries (incapacitated, 
underage, receiving public benefits, etc.). 
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ID’ing Successor Trustees, cont’d… 

 Corporate Fiduciaries 

 Professional Fiduciaries 
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Liability Exposure For Successor 

Trustees 

 A trustee who commits a breach of trust is 

personally chargeable with: 

 The amount required to restore the values of the trust 

estate and trust distributions to what they would have 

been if the portion of the trust already affected by the 

breach had been properly administered; or 

 The amount of any benefit to the trustee personally as 

a result of the breach. 

(Restat. 3d. Trusts, §100.) 
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The Restatement and UTC  

32 States and the District of Columbia have enacted 
the UTC: 

 

AL, AR, AZ, DC, DE, FL, KS, KY, MA, MD, ME, MI, MN, 
MO, MS, MT, NC, ND, NE, NH, NJ, NM, OH, OR, PA, 

SC, TN, UT, VA, VT, WI, WV, WY 

 

Most other states laws regarding successor trustee 
liability are either derived from the UTC or the 
Restatement. 
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Restatement 2d § 223 

 (1) A trustee is not liable to the beneficiary for a breach of trust 
committed by a  predecessor trustee.  

 (2) A trustee is liable to the beneficiary for breach of trust, if [the 
trustee]  

 (a)  knows  or  should  know  of  a  situation  constituting  a  breach  of  
trust committed by [the] predecessor and [the trustee] improperly 
permits it to continue; or  

 (b)  neglects  to  take  proper  steps  to  compel  the  predecessor  to  
deliver  the trust  property to him; or  

 (c) neglects to take proper steps to redress a breach of trust committed 
by the predecessor.  

Restatement 2d of Trusts § 223 (1959).  See also, e.g., Cal. Probate 
Code § 16403(b); La. Rev. Stat § 9:2204; TX Prop. Code § 114.002.  
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"Knows or should know" Standard 

 Actual knowledge 

 “Should Know”: When taking over the 
administration of a trust, the successor "should 
obtain an accounting from or review the records of 
the predecessor trustee . . . . [T]he trustee ordinarily 
has the associated responsibility of taking 
reasonable steps to uncover and redress any 
breach of duty committed by a predecessor 
fiduciary." Restatement 3d of Trusts § 76 comment 
d, at 70-71 (2007). 
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Successor Trustee Duty to Pursue Claims  

 Successor Trustee has a duty to redress a breach of 
trust committed by the prior trustee.  (Restatement 2d of 
Trusts, §223(2)(c); UTC §812.)  

 All trustees have a duty to enforce or defend against 
claims of or against the trust.  (Restatement 2d of Trusts, 
§§177, 178; UTC §811.) 

 In determining whether to enforce or defend against a 
claim, the trustee may take into consideration the cost 
versus the potential gain of pursuing or defending the 
claim.  (Restatement 2d of Trusts, §177, comment c.; 
Uniform Trust Code §805.) 
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Duty To Notify Predecessor Trustee 

And Beneficiaries 

Restatement 2d, §173: 

The trustee is under a duty to the beneficiary to give him upon 

his request at reasonable times complete and accurate 

information as to the nature and amount of the trust property, 

and to permit him or a person duly authorized by him to 

inspect the subject matter of the trust and the accounts and 

vouchers and other documents relating to the trust. 

See also UTC §813. 

Trustees do not have a duty to notify the prior trustee, but do 

have a duty to take control of trust property from the prior 

trustee, which would require notifying them.  (Restatement 2d, 

§§170(1), 223(2)(b); UTC §§802(a), 812;  
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States Approaches To Imposing Duties 

On Successor Trustees 

 Should know/Restatement Approach:  
Massachusetts, California, Louisiana, Texas 

 Successor trustees have duty to investigate and correct 
predecessor trustee’s breach of fiduciary duty. 

 Actual Knowledge Approach:  Illinois, Ohio, Florida, 
Washington and New York 

 Successor trustees under no duty to inquire into acts of 
predecessor trustees, and not liable for any act or 
failure to act by predecessors.  However, must act if 
successor trustee has actual knowledge of predecessor’s 
breach. 
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State Approaches cont’d… 

 No Duty Approach: Pennsylvania – “A successor 

trustee shall not be personally liable for the acts or 

omissions of the trustee's predecessor and shall have 

no duty to investigate the acts or omissions of the 

predecessor.”  20 PCS 7770. 
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Drafting Tools To Minimize Successor 

Trustee Risk 

 Consent, Release & Ratification: 

 A beneficiary can consent to a trustee’s breach of trust, and can release 
a trustee from liability for a breach of trust.  (Restat. 2d. of Trusts, 
§§216, 217.) 

 A beneficiary can affirm a trustee’s breach of trust in a transaction that 
the beneficiary can reject or affirm. (Restat. 2d. of Trusts, §218.) 

 Not effective if: 

 Beneficiary was incapacitated at the time; 

 Beneficiary was unaware of his or her rights and material facts, and the 
trustee knew or should have known it; 

 The consent, release or ratification was induced by the improper conduct 
of the trustee; or 

 The release or ratification involved a bargain with the trustee that was 
not fair or reasonable (not applicable to consent). 

(Restat 2d. Trusts, §§216(2), 217(2), 218(2).) 
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Drafting Tools To Minimize Successor 

Trustee Risk 

 Exculpatory Clause in Trust: 

 A trust can contain provisions relieving the trustee 
from a breach of trust except where: 

 The breach was committed in bad faith, intentionally, or 
with reckless indifference to the interest of the 
beneficiary or of any profit to the trustee for his or her 
breach; or 

 The provision is the result of abuse by the trustee of a 
fiduciary or confidential relationship with the settlor. 

(Restat. 2d. Trusts, §222.) 
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Drafting Tools To Minimize Successor 

Trustee Risk 

 Sample Exculpatory Language:   

 

No trustee will be liable to any interested party for acts 

or omissions of that trustee, except those resulting from 

that trustee's willful misconduct or gross negligence. This 

standard will also apply regarding a trustee's liability for 

the acts or omissions of any cotrustee, predecessor trustee, 

or agent employed by the trustee. 
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Administrative Tools After Successor 

Trustee Is Appointed 

 Request account from prior trustee 

 A trustee has a duty to a beneficiary to keep and 
render accounts. (Restat. 2d. Trusts, §172.)  Requesting 
prior accounts from the prior trustee could arguably 
discharge that duty. 

 Request files from prior trustee 

 The successor trustee has a duty to take and keep 
control of trust property.  (Restat. 2d. Trusts, §175.)  
Some courts have interpreted trust property to include 
a trustee’s records. (See Moeller v. Sup. Ct. (CA 1997) 
16 Cal.4th 1124, 1128.) 
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Administrative Tools After Successor 

Trustee Is Appointed 

 Petition the court for instructions, or to approve the 

account of the prior trustee. 

 Restat. 2d. §§259, 260. 

 Uniform Trust Code §201. 

20 



4 Orinda Way, Suite 200-D 

Orinda, CA 94563 

TEL: 925-253-1717 

FAX: 925-253-0334 

dlittle@hbh.law   

www.hbh.law 

 

 

520 3rd St., Suite 208 

Oakland, CA 94607 

(510) 527-0900 

fax: (510) 548-0900 

jeff@tachikilaw.com 

www.tachikilaw.com 

 

The Tachiki Law Group, P.C. 
Estate Planning ● Administration ● Probate 

 

21 

mailto:dlittle@hbh.law
http://www.hbh.law/
mailto:jeff@tachikilaw.com
http://www.tachikilaw.com/

