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Tips for Optimal Quality

Sound Quality
If you are listening via your computer speakers, please note that the quality 
of your sound will vary depending on the speed and quality of your internet 
connection.

If the sound quality is not satisfactory, you may listen via the phone: dial 
1-877-447-0294 and enter your Conference ID and PIN when prompted. 
Otherwise, please send us a chat or e-mail sound@straffordpub.com immediately 
so we can address the problem.

If you dialed in and have any difficulties during the call, press *0 for assistance.

Viewing Quality
To maximize your screen, press the ‘Full Screen’ symbol located on the bottom 
right of the slides. To exit full screen, press the Esc button.
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Continuing Education Credits

In order for us to process your continuing education credit, you must confirm your 
participation in this webinar by completing and submitting the Attendance 
Affirmation/Evaluation after the webinar. 

A link to the Attendance Affirmation/Evaluation will be in the thank you email 
that you will receive immediately following the program.

For additional information about continuing education, call us at 1-800-926-7926 
ext. 2.
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Program Materials

If you have not printed the conference materials for this program, please 
complete the following steps:

• Click on the link to the PDF of the slides for today’s program, which is located 
to the right of the slides, just above the Q&A box.

• The PDF will open a separate tab/window.  Print the slides by clicking on the 
printer icon.
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Agenda
 Common Areas of Risk

– Reimbursement

– Fraud and Abuse

– Licensure

– CARES Act

– Compliance Programs

 Mitigating Risk

– Diligence

– Reps and Warranties and Insurance

– Documentation
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Transaction Structure Primer
 Physician and Facility Deals

– Generally done as cash or cash/equity (rollover) deals

– Often priced/quoted as a multiple of EBITDA

– Acquirers range from hospitals, to private equity to owner/managers

– Can be done as sales of assets or sales of equity

 Hospital Affiliations

– Often done as “member substitutions” 

– Cash usually doesn’t change hands

– Often the “acquirer” may provide promises of capital, new facilities, 
etc.

– Exception to the above: Purchases by for profit acquirers
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Reimbursement
 Billing and Coding Issues

– Up-coding

– Unbundling

– Failure to supervise certain services properly

 “Incident-to” billing

 General v. direct supervision

– Failure to properly chart
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Reimbursement
• Perform internal assessments and internal/external audits; assess the 

status of repayments and other corrective actions and/or pending appeals 
and request additional information as needed

• Understand the billing and coding system of the entity and identify any 
potential risks or compliance issues

• Identify and quantify potential exposure on compliance issues

• Consider the appropriateness of disclosures and settlements pre- (or 
post-) closing

• Understand the risks of sharing legal analyses relative to attorney-client 
privilege and work product protection; facts are not privileged

• Recoupment

• Lost revenue for liabilities

• Illusory revenue

• Additional Penalties
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Fraud and Abuse
 Stark Law Issues

– Excessive physician compensation

– Other non-FMV arrangements

– Failure to meeting “in-office ancillary services” exception

– Technical failures to comply with exceptions

 General Anti-Kickback Risks

 ASC Compliance Issues

– Use of 1/3 Tests

– Failure to comply with 1/3 tests
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Fraud and Abuse

False Claims Act (“FCA”)

• Knowingly and willfully makes or causes to be made any 
false statement or representation of a material fact or 
knowledge or concealment of relating to a Federal health 
care program

• Similar False Claims Act statute referred to as the “Lincoln 
Law” which applies to such acts related to federal 
programs in general

• Violations of FCA often result in violations of other Federal 
fraud and false statement statutes as well as Wire and 
Mail Fraud, Money Laundering and RICO

• Whistleblower actions
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Fraud and Abuse

Fraud and Abuse Due Diligence Concerns

oA proper review of any Arrangement between those involved in the 
making and receiving of referrals amongst themselves

oValuations of Fair Market Value and Commercial Reasonableness 
(also important if involving not for profit entities)

oDocumentation sufficient to meet Stark Exceptions and AKS Safe 
Harbors

oReview of compliance-related complaints and concerns

oExclusion List
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Licensure
 Facility deals may, or may not, trigger re-licensure, re-

accreditation and/or FHCP certification: 

– Asset deals will likely trigger re-licensure

– Equity deals may trigger re-licensure depending upon percentage of 
equity sold

– State by state issue: Review statues and regulations. Some states will 
issue verbal or email advice

– Accreditations may also be impacted (e.g., AAAHC or The Joint 
Commission)

– Equity deals should not trigger Medicare CHOW recertification but, 
rather, a change of information

 Compare to asset deals

– State Medicaid is a state-by-State Analysis
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Licensure

Permits

oPermits are often required at the Federal, State and Local level

oCommon at the State and Local levels

oBuilding and Zoning (especially important with facilities)

oHealth

oFire

oHazardous Waste

oFood
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CARES Act
 Paycheck Protection Program

– Currently a hot area

– Was the Seller eligible for PPP Loans? 

 Size and affiliation issues

 Attestation Risk

– Is Seller subject to audit?

– Have loans been forgiven

15



CARES Act

• CMS Advance Payments

• HHS Stimulus Funds

• Local funds in addition to PPP

• Additional SBA Loans

© 2021 Greenbaum, Rowe, Smith & Davis LLP16



Compliance Programs

• Many health care entities do not have compliance plans

• Others have compliance plans that are collecting dust on 
shelves

• A small amount have compliance plans that are reviewed 
on a regular basis and actually implemented

• A robust compliance plan is customarily symbolic of how 
serious an organization takes compliance and may result 
in less risk for a buyer

• If a disclosure is made to the government or an issue is 
discovered down the line, showing the government that 
the organization has a robust compliance plan may less 
the penalties
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Compliance Programs

• Ensure all legal requirements have been met

• Staff will need retraining on the law

• With the loss/consolidation of staff, compliance will need to
learn new responsibilities of staff and identify potential areas of
risk

• Consider retroactively reviewing the business as the dust
settles on the past 6-9 months

• Identify where possible whistleblower issues could arise

• Update policies/procedures for future disruptions/shifts to a
virtual world

• Even greater need to understand the business with the strain
on resources
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Diligence

 Buyers often have staged diligence

– Financial and business diligence including Q of E

– High level diligence (often through all-hands calls)

– Billing and coding audits

– “Red Flag” diligence review

 Sellers should consider preemptive billing and coding audits 
and desk compliance audits of “big picture” issues

– If done before the LOI Sellers can build issues into negotiation

– If found after critical terms are negotiated can lead to re-pricing or 
worse
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Why Diligence is Important
 Physician and Facility Deals

– Critical to pricing and problem areas can, and often do, 
reduce purchase price

 Assume a physician practice or facility, such as an ASC, is priced at 
8x TTM EBITDA

 A business practice, such as up-coding a particular procedure that 
has a $500,000 impact on annual EBITDA has a $4,000,000 impact 
on value ($500,000 x 8 = $4,000,000)

– Issues can result in self-disclosures to the CMS or OIG, or 
MAC

– Issues often will result in escrowed purchase price and/or 
so-called “specific” indemnification items
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Why Diligence is Important
 Hospital Affiliations

– When no real cash changes hands the “acquirer” has little 
recourse for problems that are discovered post-closing

 May allow for re-pricing of planned capital commitments or 
expenditures

– Allows for problem areas, such as billing and coding 
violations, Stark Law violations to be self-reported (if 
appropriate) and remedied prior to closing

 Common to require self disclosures prior to or immediately 
following closing

– Allows parties to put in place appropriate compliance 
programs and controls (should they be lacking)
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Why Diligence Is Important

• Past non-compliance with laws (particularly health care laws)

• Do compensation plans, services rendered and other 
contractual terms comply with health care laws?

oViolations could result in treble damages as well as possible criminal 
punishment

• Does the ownership structure comply with health care laws?

oViolations could result in recoupments of reimbursement payments 
as well as additional penalties

• Are change of ownership or change of information filings 
required to be made with state or federal agencies?

oFailure to make timely and correct filings could jeopardize 
reimbursement

© 2021 Greenbaum, Rowe, Smith & Davis LLP22



Representations and Warranties
 The bane of many a lawyer’s existence

 Important for several reasons

– Material breaches can lead to deal termination (in deferred signing 
and closings)

– Key to indemnification

 4 Types of warranties

– Fundamental (authority, no-conflict, title, etc.)

– General (non-Fundamental and non-Hybrid)

– Hybrid (health care and compliance, tax, benefits, etc.)

– Specific (focuses on specific issues found in diligence)
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Representations and Warranties
 Survival periods differ (don’t confuse with “look backs”)

– Fundamental (can survive indefinitely)

– General (market is 12-18 months, generally)

– Hybrid (often SOL plus 30-90 days)

 Caps and baskets differ

– Fundamental (no basket application and high or no cap)

– General (basket application and cap depends upon negotiation)

– Hybrid (basket application, generally, and cap depends upon 
negotiation)

– Specific (often not basket application and high or no cap)
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Representations and Warranties
 Escrows

– Common method of dealing with indemnities

– Generally will stay in place for, at least, survival of general 
representations and warranties

– Size may depend upon whether or not there is 
representation and warranty insurance and retention 
thereunder

– There may be separate escrows for specific indemnities 
(and, possibly, working capital true ups)
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Representation and Warranty Insurance
 Becoming increasingly common in private equity 

transactions

 Not common in hospital deals

 Coverage is generally 10-15% of Total Equity Value

 Retentions often1/2%-1% of TEV

– Split between Buyer and Seller

– Forms Seller’s “basket” and is usually escrowed

 Often no recovery above coverage limits except in 
the case of fraud

 Common for Buyer to pay the premium
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