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The Rise of Mass Arbitration



• What is mass arbitration?

• One California judge, commenting on the decades of 
advocacy for enforcement of arbitration agreements, 
called the trend “poetic justice.”

The Rise of Mass Arbitration
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• Today’s growing trend of mass arbitration has its genesis in 
the 2011 decision AT&T Mobility Servs. v. Concepcion, 
where the Supreme Court upheld the enforceability of an 
arbitration contract that prohibited individual consumers 
from bringing or participating in class action litigation.

How Did We Get Here?
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• In the wake of Concepcion, the Supreme Court has 
repeatedly enforced arbitration provisions precluding class 
or representative actions.

• Am. Exp. Co. v. Italian Colors Rest., 570 U.S. 228, 237-238 (2013).

• Epic Sys. Corp. v. Lewis, 138 S. Ct. 1612, 1630-32 (2018).

• Henry Schein, Inc. v. Archer & White Sales, Inc., 139 S. Ct. 524, 529 
(2019).

• Lamps Plus, Inc. v. Varela, 139 S. Ct. 1407, 1418-19 (2019).
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How Did We Get Here?



• The “principles” behind mass arbitration tactics.

• (1) Arbitration provisions requiring parties to arbitrate individually, 
and not in a class or collective action, must be enforced according to 
their terms under the FAA; 

• (2) Courts possess no power to decide arbitrability disputes where 
the parties have delegated that power to an arbitrator; and

• (3) Class-wide or collective proceedings in arbitration are not 
available to the parties unless the arbitration agreement clearly and 
unequivocally expresses otherwise.
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How Did We Get Here?



• Gathering Mass Arbitration Claims.

• Step one: Legal theory.

• Step two: Client marketing.

• Step three: Filing demands.

• Step four: Leveraging filings.
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How Did We Get Here?



• Companies often must bear all, or nearly all, costs of 
arbitration.

• Despite the Supreme Court’s enforcement of class action waivers 
under the FAA, courts have continued to scrutinize consumer and 
employment arbitration agreements, invalidating agreements that 
impose forum costs that could stifle claims. 
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Why Is Mass Arbitration So Costly?



• There are few requirements for initiating an arbitration 
demand with providers.

• Absent party agreement, there is no mechanism to prevent 
the immediate triggering of arbitration fees following the 
filing of arbitration demands en masse.
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The Cost of Mass Arbitration



• The rules of the arbitration providers require the company 
to pay fees that often exceed the value of any individual 
damages the claimant supposedly suffered.

• E.g., AAA’s Consumer Rules 
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The Cost of Mass Arbitration



• Adjudicating thousands of individual claims at once also 
presents logistical challenges, with many firms unable to 
handle the volume of claims filed.

• Deadline management. 

• Disproving the claim. 

• Briefing. 

• Presentation of testimony and legal arguments. 

• Multiple all-day arbitration hearings per week. 
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The Logistics of Mass Arbitration



• Where the parties reach agreement, efficiencies can be 
achieved. To this end, while claimants’ counsel is unlikely to 
agree to any alternative fee arrangements that would reduce 
the amount of arbitration fees the business is required to 
pay, companies often can negotiate the efficient 
administration of cases and delayed timing of fee 
assessments. 
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The Logistics of Mass Arbitration



Selecting an Arbitration 
Provider



• As the mass arbitration trend gains steam, providers are 
changing their rules to address mass arbitration scenarios.

• Mass arbitration fee schedules, with reduced administrative fees to 
the provider.

• Mass arbitration protocols and new providers, offering “bellwether” 
and consolidation procedures.
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Selecting an Arbitration Provider



• As the mass arbitration trend gains steam, providers are 
changing their rules to address mass arbitration scenarios.

• Mass arbitration fee schedules.

• AAA

• ADR Services
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Selecting an Arbitration Provider



• As the mass arbitration trend gains steam, providers are 
changing their rules to address mass arbitration scenarios.

• Mass arbitration protocols and new providers.

• CPR (Employment-Related Mass Claims Protocol)

• AAA Supplementary Rules for Multiple Case Filings

• Fed Arb

• New Era

• Providers of mass arb protocols may face challengers

• McGrath v. Doordash, Inc., 2020 WL 6526129 (N.D. Cal. Nov. 5, 2020)

• Heckman v. Live Nation Entertainment, Inc., No. 2:22-cv-00047 (C.D. Cal.)
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Selecting an Arbitration Provider



Customizing Arbitration 
Agreements



• Small Claims Court

• Carve out for cases that are within small claims court jurisdiction

• Process for either party to remove to small claims court BEFORE 
paying more significant arbitration fees

• Who resolves disputes about the small claims court’s jurisdiction? 
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Some Tools to Consider



• Bellwether cases

• Mass tort model

• Detailed information sheet providing nature of claims and details 
needed for respondent to investigate

• If more than __ cases filed by same lawyer/set of lawyers, all cases 
stayed other than initial bellwether set

• But beware an unconscionability challenge. MacClelland v. Cellco 
Partnership, -- F.Supp. 3d --, 2022 WL 2390997 (N.D. Cal. 2002)
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Some Tools to Consider



• Customize discovery

• Document exchanges only, subject to fairness determinations by 
arbitrator?

• Depositions?

• Other discovery coordination among related cases – docs produced 
in one deemed produced in all

• Streamlined process to resolve discovery disputes
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Some Tools to Consider



• Fee Shifting?

• Don’t overreach – could risk invalidating arbitration agreement as 
unconscionable or stifling claims

• Adopt state law sanctions procedures to combat frivolous and bad 
faith conduct

• Offer of judgment statutes?
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Some Tools to Consider



• Other Procedural Efficiencies

• Pre-Suit mediation process

• Limit scope of arbitrable claims

• Revisit delegation clauses

• Consolidation procedures in arbitration where many claims filed 
involving common facts/law

• Negotiate with claimants’ counsel

• Require individualized filings

• Provider/rule selection
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Some Tools to Consider



Mitigating Strategies Outside of 
Arbitration



• Court challenges

• Legislation 

• Small claims carve-outs

• Fee-shifting

• Challenges to arbitration filing procedures

• Class-wide settlements

• Fee payment challenges

• Amendment and/or termination of arbitration agreement
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Addressing mass arbitration outside 
of the arbitration context



Court challenges to mass arbitration

• Arguments that mass arbitration is de facto class arbitration in 
contravention of Lamps Plus Inc. v. Varela have not been 
successful to date.

• Legislation

• California SB 707 (effective Jan. 1, 2020)

• Espinoza v. Superior Court, 2022 Cal. App. LEXIS 816 (Cal. App. 2d Dist. 
Sept. 27, 2022).

• California AB 51 (effective Jan. 1, 2020)

• The Ninth Circuit has withdrawn its prior opinion in Chamber of 
Commerce of the U.S., et al. v. Bonta, et al., 13 F.4th 766 (9th Cir. 2021) 
and granted a panel rehearing.

• H.R. 963, FAIR Act (introduced 2021)

• S. 2342, Ending Forced Arbitration of Sexual Assault and Sexual 
Harassment Act of 2021 (effective as of Mar. 3, 2022)
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Challenges to using small-claims 
carve-outs

• Intuit Inc. et al. v. 9,933 Individuals, No. 20 STCV 22761 
(Cal. Super. Oct. 8,:  2020)

• Fanduel Inc. v. Badii et al., No. 650211/2020 (NY Supreme 
Ct. Jan. 9, 2020)

• Highlights a broader concern about the potential 
unconscionability of unilateral options to exercise in 
arbitration agreements. 
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Fee-shifting in arbitration

• State laws may prohibit fee shifting in arbitration 
proceedings unless explicitly provided for in the agreement 
to arbitrate, which may incorporate an arbitral body’s 
procedural rules.

• Even if explicitly included in an arbitration agreement, a 
fee-shifting provision may not always be enforceable.

• Note some arbitration providers may not enforce 
fee-shifting provisions.
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Challenges to arbitration filing 
procedures

• Adams v. Postmates, Inc., 414 F. Supp. 3d 1246 (N.D. Cal. 
2019)

• As seen in Fanduel, after Henry Shein, attempts to use 
courts as gatekeepers are unlikely to be successful if issues 
of arbitrability have been delegated to the arbitrator.
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Class-wide settlements to mass 
arbitration

• Many courts have denied preliminary approval of class 
action settlements proposed to resolve mass arbitration.

• Arena v. Intuit Inc., No. 3:19-cv-02546-CRB (N.D. Cal. Mar. 5, 
2020).

• Rimler et al. v. Postmates, Inc., No. CGC-18-567868 (Cal. Super. 
June 17, 2020).

• In Re: TikTok, Inc., Consumer Privacy Litigation, 1:20-cv-04699 
(N.D. Ill. 2021).
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Challenges to Payment of Arbitration 
Fees

• Refusal to pay arbitration fees results in waiver.

• California SB 707 (effective Jan. 1, 2020)

• Roach v. BM Motoring, LLC, 2017 WL 931430 (N.J. Mar. 9, 2017); Sanderson Farms, 
Inc. v. Gatlin, 848 So.2d 828 (Miss. 2003).

• Pre-Paid Legal Services, Inc. v. Cahill, 786 F.3d 1287 (10th Cir. 2015); Sink v. Aden 
Enterprises, Inc., 352 F.3d 1197 (9th Cir. 2003).

• Collateral effects of refusal to pay

• Immediato v. Postmates, Inc., 2021 WL 828381 (D. Mass. Mar. 4, 2021)

• Petitions to compel arbitration and the payment of fees have been successful.

• Abernathy v. Doordash, Inc., No. 3:19-cv-07545-WHA (N.D. Cal. filed Nov. 15, 2019).

• Petitions for relief from arbitration fees have been unsuccessful to date.

• Postmates Inc. v. 10,356 Individuals, No. 20-2783 PSG (C.D. Cal. Apr. 15, 2020.
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Challenges to Payment of Mass 
Arbitration Fees: A New Tactic

• Uber Techs., Inc. et al. v. American Arbitration 
Association, Inc.

• By a complaint filed in NY Supreme Court on September 20, 2021, 
Uber claimed AAA is “manipulating the arbitral process to prop up 
baseless claims of ‘reverse discrimination,’ and thus the court 
should grant relief from AAA’s demand that Uber pay $100 million 
in fees ($10 million due in weeks) or “forever forfeit its arbitral and 
contractual rights.”

• The court refused to issue the injunction on the $91 million fee 
payment and the appellate court affirmed the decision. Uber Techs., 
Inc. v. Am. Arb. Ass’n, Inc., No. 15732, 2022 WL 110550 (N.Y. App. 
Div. April 14, 2022).
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Amendment and/or termination of 
arbitration agreement

• Unilateral termination of agreement

• Lyles v. Chegg, Inc., No. RDB-19-3235 (D. Md.)

• Amending arbitration agreements in response to mass 
arbitration and/or switching arbitration providers to 
access mass arbitration protocols.

• Abernathy v. Doordash, Inc., No. 3:19-cv-07545 (N.D. Cal.)
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Class Action vs. Arbitration
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• Some companies have decided to remove arbitration 
provisions from employment agreements for non-cost 
reasons.

• Some companies have decided to remove arbitration 
provisions from employment and consumer agreements, 
preferring class action litigation.

• Legislatures may moot the decision.
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Will companies revisit arbitration 
altogether?



• Pros/Cons:

• Cost and susceptibility to mass arbitration

• Time and efficiency

• Procedures and protocols

• Confidentiality

• Reputation and stakeholder pressure

• Finality and appellate review

• Ability to select adjudicator and venue

• Discovery considerations

• Third-parties, related proceedings

• Shifting cost-benefit with anticipated legislation, court decisions
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What are the drivers of decisions to 
maintain or abandon arbitration 
provisions?
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