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Introduction 

• Deals with Lenders/Financiers.  Does not cover situations where Lender is also 
investor or has connections with  insider. 

• Deals with fraudulent transfer litigation in bankruptcy cases and not litigation by 
creditors outside of Bankruptcy. 

• Deals with actions by Debtors, Trustees, and Creditors’ Committees in bankruptcy 
case.    

– Bankruptcy Provisions—Section 548; and section 544(b), which adopts state law 
fraudulent transfer statutes. 

– State Law (adopted under section 544(b)). 
• Uniform Voidable Transactions Act (UVTA) recently promulgated or Uniform Fraudulent Transfer Act (UFTA) 

which it replaced.  Both have similar provisions and one or the other has been adopted by most states. 

• Uniform Fraudulent Conveyance Act.  First promulgated in 1919, and adopted in New York and a few other 
states. 

• Other—various states have different provisions, and a few states have local version of the Statute of Elizabeth 
which was adopted in England in 1570. 
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Introduction Continued 

• Under both section 548 and most state statutes, two types of fraudulent transfers: 
 

– Transfers or incurring obligations by a debtor with “actual intent” to “hinder, delay or defraud” creditors. BC 
§ 548(a)(1)(A).    Since debtors rarely announce their intent, courts apply the concept of “badges of fraud” 
as evidence of intent.  The Supreme Court recently approved the use of “badges of fraud” in “actual intent” 
cases.  Husky Int’l Elecs., Inc. v. Ritz, 136 Sup. Ct. 1581 (2016).   The bad “intent” must be that of the debtor 
(borrower) not the lender. 

 
– Transfers or incurring obligations by a debtor who received less than a reasonably equivalent value, 

and  who is in financial distress—i.e., (a) insolvent (assets less liabilities at fair valuation), (b) has or is left 
with unreasonably small capital, OR (c) intended to incur or believed it would incur debts beyond its ability 
to pay as they matured. BC § 548(a)(1)(B). 
 

– If the transfer is to a lender, the lender has a defense if it has  taken  in “good faith for value.”  BC § 
548(c).  The good faith here is that of the lender. 
 

– Although section 548 and the various state statutes are a bit different, most of the differences are not 
material and few cases turn on the specific statutory language. 
 

• For UVTA and UFTA, some differences are (i) including “became insolvent” as a result of the transaction in the 
definition (§5(a), (ii)) including a presumption of insolvency if the transferor is generally not paying its debts as 
they become due (§ 2(b)), and (iii) the small capital provision is changed to having remaining assets that were 
unreasonably small in relation to the business or transaction (§ 4(a)(2)(i)). 
 

• New York law is different in that reasonably equivalent value becomes “fair consideration” and must be given 
as a fair equivalent in “good faith” (thus attaching a subjective or morality type concept to the value given as 
consideration) (DCL §§  271, 272), and unreasonably small capital is tied to property remaining after the 
transaction (DCL § 274). 
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• To flesh out the badges of fraud concept, the UVTA and UFTA provide a nonexclusive list—i.e., 
transfer to insider, retention of possession or control, transfer concealed, prior to the transaction 
lawsuit or threat of a suit, transfer of substantially all assets, debtor absconded, debtor removed or 
concealed assets, value of the transfer not reasonably equivalent to what was received, debtor 
insolvent or became insolvent shortly thereafter, transfer occurred shortly before or after debt was 
incurred, and a transfer to a lienor who transferred to an insider.  (§ 4(b)) 

 
• Payment of a debt (i.e., a preference) is ordinarily not a fraudulent transfer because payment of 

debt is for a reasonably equivalent value.  There is an exception for transactions involving 
insiders.  Under the UVTA and UFTA, a transfer is voidable if made to an insider for an antecedent 
debt, the debtor was insolvent, and the insider had reasonable cause to believe the debtor was 
insolvent. (§  5(b)).  Payment of a debt within 90 days is a preference unless the lender has 
sufficient collateral.   Here, we are concerned with fraudulent transfer claims. 
 

• Other legal theories.  Litigation against lenders sometimes involves claims other than fraudulent 
transfer including breach of fiduciary duty (normally not applicable to lenders), aiding and abetting 
breach of fiduciary duty (very hard to prove since lender must know of breach), conspiracy, unjust 
enrichment,  fraud and others.  Often the so called in pari delicto defense will apply to these 
defenses (it is not applicable to fraudulent transfer claims).  Courts have generally not recognized a 
claim for aiding and abetting a fraudulent conveyance. 
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Types of At Risk Transactions 

• The cases generally deal with three different situations, although they overlap: 
 

– Ordinary Loans.  Most litigated cases involve lenders who do significant financing and have a 
close relationship with the borrower. 

 
– Cases of  Borrower Dishonesty.  Examples are cooking the books, looting and stealing, and 

Ponzi-scheme cases.  A significant amount of litigation has involved Ponzi cases. 
 
– Leveraged Buyouts (use of borrower’s assets as collateral to finance purchase) and Leveraged 

Recaps (use of debtor’s assets to obtain loan to pay dividend and/or purchase stock of 
existing shareholders).  In most of transactions, there is ordinarily no “reasonably equivalent 
value provided to the debtor, and most courts hold that intangible consideration such as 
synergies, relationships with other entities, etc. are not sufficient.  So, in fraudulent transfer 
cases against selling shareholders, the issue generally comes down to whether the financial 
tests are satisfied.   But for lenders, the litigation also involves the “good faith for value” 
defense since the lenders have put up real money. 
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Lender Exposure 
• Lenders face fraudulent transfer exposure for payments and grants of collateral for 2 years under section 548 and 

4-6 years under various provisions of state law statutes of limitation.  There are also tolling periods for 
concealment by the debtor. 

                                 
• Constructive Fraudulent Transfer.  Normally, grants of collateral or payments of debt  are not fraudulent transfers 

because they are for a reasonably equivalent value (i.e., the debt).  Thus the only avenue available to the trustee 
is to seek recovery for an “actual intent” fraudulent transfer.  Most of the cases we discuss are of this type. 

 
• Actual Intent Fraudulent Transfer.   

–  In an ordinary loan situation involving payment of a loan by a business, it is almost impossible to establish 
actual intent of the borrower.    In re Sentinel Management Group, Inc., 809 F.3d 958 (7th Cir. 2016) was such 
a case.      
 

–  Sentinel was a money management firm that was required to keep customer deposits in segregated 
account. 
 

– Sentinel was in financial distress and transferred funds in the account to the Bank.  The Court held that this 
was an “actual intent” fraudulent conveyance. 
 

– The Bank claimed the transfer was protected as a “good faith for value” transaction because of Sentinel’s 
debt to the Bank. 
 

– The court held that the Bank did not act in good faith if it had “inquiry notice.” 
 

– The Bank had inquiry notice based on a message from its employee questioning whether the funds 
belonged to Sentinel because  it had very small capital relative to the $313 million amount transferred 
(1/150), there was “something fishy” and the bank turned a “blind eye” and did not investigate further 
even though it had documents showing Sentinel had no right to pledge the funds. 
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Lender Exposure Continued 

• In Ponzi cases, courts have applied a presumption that ponzi scheme payments to “investors” are an intentional 
fraudulent transfer, but often hold otherwise as to commercial lenders.  However, if the lender is a lender to an 
investor and the investor uses ponzi funds to repay its debt to the lender, section 550(b)(1) may impose liability 
on the lender unless the lender takes for value (i.e., the debt), in good faith and without knowledge of the 
“voidability of the transfer” to its borrower.  Note, good faith here is generally interpreted in the same way as 
under section 548(c), but knowledge of voidability is a difficult concept to prove.   
 

–   In Meoli v. Huntington Nat’l Bank, 2017 WL 526063 (6th Cir 2/8/17), the Court held (a) deposits in a bank account exceeding 
debt are not a fraudulent transfers since the borrower has the use of the deposits, (b) as to deposits that repaid loans,  the Bank 
had suspicions from September,2003 and had inquiry notice, and the deposits were no longer in good faith under section 
548(c) after April 30 when the head of security discovered that the perpetrator had a fraudulent past (even though he didn’t tell 
the bankers), and (c) as to indirect payment from depositors, the bank had inquiry notice and lacked good faith under section 
550(b)(1) from September because of a bounced check from an unknown entity, but the court remanded to consider when the 
Bank had knowledge of voidability and inquiry notice is not sufficient.  The facts of this case are discussed later.  On the check 
deposit issue, accord is In re Whitley, 2017 WL 416994 (4th Cir. 2017) 

 
• In  LBOs and LRs, liability has sometimes been asserted against lenders on a theory that (a) the entire transaction 

was fraudulent and the lending transaction is “collapsed” with the underlying transaction itself,  the knowledge of 
shareholders as to the payments,  and the lender loses its “good faith for value”  defense to an actual intent 
fraudulent conveyance  (or, it’s fair consideration defense under NY law which could give rise to a constructive 
fraudulent transfer).   Since the LBO and LR transactions are normally part of a single integrated transaction this is 
a real danger.   For this reason, lenders have to keep their distance.  Danger areas including using an investment 
advisor affiliated with the lender, rendering strategic advice, and a close relationship with the debtors’ 
officers.  See, e.g., Wiebold Stores, Inc. v. Schottenstein, 94 B.R. 488 (N.D. Ill. 1988); In re Tabor Court Realty Corp., 
803 F.2d 1288, 1302 (3d Cir. 1986); In re Syntax-Brillian Corp., 773 Fed. Appx. 156 (3d Cir. 2014) (citing 
authorities). 
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• The “actual intent” ground for a fraudulent transfer may be undergoing an evolution as a result of 
the Husky decision.  In essence, the decisions would suggest that anything that counts as fraud is 
done with actual intent is a fraud, and this includes concealment and hindrance.  One recent case 
involving a complaint which alleged a scheme  to defraud by transferring assets to a related entity, 
was sufficient to permit discovery from the transferee, transaction advisors and the defendants’ 
attorney (under the crime-fraud exception to the attorney-client privilege).  Fragin v. First Funds 
Holdings LLC, Index No. 652673/2014 (Sup. Ct. NY Co. 8/11/16).  For background, see Landers & 
Riemer, A New Look at Fraudulent Transfer Liability in High Risk Transactions, ABA Business Law 
Today (Dec. 2016) 
 

• Two recent cases have expounded different views of the allegations necessary to plead an actual 
intent fraudulent transfer in a shareholder action arising from a failed LBO in a large corporate 
setting.  In re Lyondell Chemical Co., 554 B.R. 635 (S.D.N.Y. 2016) held allegations that the CEO had 
knowingly misstated projections and the Board went along were adequate.  In re Tribune Co. 
Fraudulent Conveyance Litigation, ___ B.R. ___ (S.D.N.Y. 1/6/17) held that the plaintiff must allege 
either actual intent or recklessness and, given the diverse actors in the corporate situation and the 
reliance  on experts (whether or not justified), the allegations were inadequate.  These cases 
suggest that actions against lenders are difficult in large cap situations.   
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Litigation Issues   
– Key procedural development in litigation is denial of motion to dismiss.  This usually opens the door to 

discovery. 

                                 
– Next step is discovery. Lenders normally resist discovery because, as the saying goes, “the record never gets 

better.” 

  
– Sometimes, the lender will make a motion for summary judgment.  However, courts tend to be reluctant to 

grant summary judgment in a factual fraud type case if there are serious allegations of wrongdoing. 

 
– The next step is a trial, but especially where there will be a jury trial, lenders tend to settle on the eve of or 

during a trial.  Note that in some of these cases, the trustee will seek punitive damages which adds to the 
risk. 

 
– Because of the above, lenders tend to settle the cases at the first three stages if they perceive real 

exposure.  Thus, the cases which go to trial tend to be those where the lender has a strong position, or has 
very bad position but faces significant damages and is unwilling to settle on the terms available.  One 
doesn’t see the others. 

 
– Note that the modern realities of litigation are that the expense of each of these stages is considerable and, 

among other things, requires experts on business and financial issues.  The expense can run into the 
millions. 
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• Examples: 
  

– In re Taneja, 743 F.3d 423 (4th Cir. 2014) 
 

• Debtor  originated mortgages and engaged in fraudulent conduct by selling same mortgages 
more than once.  Trustee claimed payments to bank were an intentional fraudulent transfer 
and bank asserted the good faith for value defense under section 548(c).  The court said good 
faith was both subjective (honesty in fact) and objective (observance of reasonable commercial 
standards). 
 

• Issue was whether bank knew or should have known of fraudulent conduct, and court held that 
testimony of two bank witnesses relating to practices in the warehouse industry was sufficient 
and an expert was not required.   The Trustee said that a meeting with the borrower’s lawyer in 
which the bank specifically asked whether the loans were fraudulent at most showed the 
Debtor had financial difficulties, which were common.  The court also said that the bank’s 
failure to sell the loans in the secondary market did not signal fraudulent conduct and relied 
heavily on the overall financial crisis of 2007/2008 as affecting lenders and lending practices, 
and establishing good faith. 
 

• A dissent said there were numerous red flags including the attorney’s response and the failure 
to investigate further, the absence of evidence showing that the Bank’s conduct was consistent 
with those of a reasonable lender, the fact that the Debtor had delayed in furnishing 
documents and indications that this was common, and attribution of the delay in selling the 
loans to an employee vacation was not credible under the circumstances.  The dissent also 
suggested that the evidence of the two testifying employees did not adequately establish 
industry practice, and overall, the Bank did not establish the “objective” prong of good 
faith.   This is a close case.  N.B., that the court criticizes the Trustee for not introducing expert 
evidence of industry practices. 
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Litigation Issues Continued 

• In re Fair Finance Co., 834 F3d 651 (6th Cir. 2016) 
 

– Ponzi case, and trustee sued lender to recover substantial payments as an intentional fraudulent 
conveyance.  
 

– The court held that the state of limitations had been tolled because the fraud hadn’t and couldn’t 
have been discovered until an audit had been rendered after the limitations passed. The Court also 
held that the in pari delecto rule might be applicable to various tort claims. 
 

– Among the facts: the Bank knew of insider loans by the spring of 2002; by August it was concerned 
with how long the business would last; the Bank knew of numerous of numerous interested party 
transactions; in August 2003 it sought more information and a draft audit showed a host of 
irregularities; the Bank lacked knowledge of how note proceeds were being applied; by July 2003 
the Bank’s co-lender wanted to declare a default and insisted on a buyout; later, there was a 
proposed audit opinion that raised numerous questions and the audit firm was terminated; there 
was a history of waiving covenant violations, new documentation and payment of substantial fees; 
in 2007, the bank was paid off and two years later the FBI raided the premises and the principals 
were indicted.  There is much more. 
 

– Overall, the Bank had received $300 million in payments.  The trustee sued, among other claims, for 
an intentional fraudulent conveyance.  The court held that the statute of limitations had been tolled 
since the fraud hadn’t and couldn’t have been discovered until an audit had been rendered after the 
limitations period and also held that the in pari delicto rule might not be applicable to various tort 
claims. While the Court did not decide on the claim against the lender as such, it did note that there 
were numerous red flags that should have alerted the lender.  Given this ruling and the rule that the 
facts never get better, it is likely that the lender would not risk full discovery and a trial and is likely 
to agree to a substantial settlement. 
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– Meoli v. Huntington Nat’l Bank, supra.   

 
• Ponzi case based on use of false invoices.  In September 23, a $2.3MM check bounced from 

Teleservices, and the Bank refused to credit the check because the debtor had previously 
deposited a number of Teleservices checks and the Bank did not know this company. 

• A number of bankers were aware of suspicious circumstances regarding Teleservices. 
• Although the Bank set up a lockbox to monitor revenues, the debtor refused to use it. 
• In January, a senior bank officer said “the red flags continue.” 
• In April, one banker was more certain of foul play, the debtor failed to provide required 

audited statements, and noted that although the debtor had refused to use the lockbox, its 
claimed customers were Fortune 500 companies who would never object to sending checks to 
a lockbox. 

• In late April, the Bank’s head of security learned that the FBI was investigating the debtor, and 
its principal had previously served time for fraud related crimes.   

• The security head did not share this information with the bankers. 
• The last payment to the Bank was payment of the outstanding balance of the loan on October 

29. 
• As noted above, the Court found inquiry notice from September 30 and lack of good faith from 

April 30. 
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– In re M. Fabrikant & Sons, Inc., 541 Fed. Appx. 55 (2d Cir 2013). 
  

• Action against bank for transfers out of line of credit. 
• Lender asserted section 548(c) defense and court held that lender’s knowledge of the debtor’s 

precarious financial situation did not provide either actual or constructive notice of fraudulent 
transfers.  Court also held the trustee had failed to comply with the strict pleading rules of Rule 9(b). 

 
– In re Syntax-Brillian Corp., 573 Fed. Appx. 154 (3d Cir. 2014). 

 
• Looting case and claims against lender to avoid certain obligations and payments as actual intent 

fraudulent transfers, and for aiding and abetting breaches of fiduciary duties and fraud 
• Court held that defendant had to plead and prove that defendant took for value and in good faith, but 

dismissed the breach of fiduciary duty and fraud claims because of failure to adequately plead the 
lender knew or should have known of the scheme of insiders to siphon funds, and the bank is not 
ordinarily responsible for policing depositors even if there were suspicious circumstances. 

 
– Listi v. Wells Fargo Bank, 2013 WL 1137482 (M.D. Fla. 2013). 

 
• Ponzi case.  Trustee sued Bank for aiding and abetting breach of fiduciary duty by principals by 

diverting assets and loan repayments as an actual intent fraudulent conveyance. 
• Court sustained claim that Bank had actual knowledge of the conversion and noted that there were 

atypical transactions, warnings of suspicious circumstances, and the Bank decided to require a related 
company to close accounts. 

 

17 

Litigation Issues Continued 



– Sharp Int’l Corp. v. State Street Bank & Trust Co., 403 F.3d 43 (2d Cir. 2005). 

 
• Debtor raised funds from noteholders even though the Bank had the ability to foreclose and pull the 

plug and consent to new indebtedness.  The Bank found out about the problems by its own efforts 
and made no disclosure of the Debtor’s financial difficulties. 

• The Trustee brought an action against the Bank for failing to disclose and in effect aiding and abetting 
the debtor’s failure to disclose the financial  situation to the noteholders.  The Court held that the 
Bank had found out the information on its own and had no duty to share it with other creditors.  
Instead, it could provide consent to the loan and remain silent about the looting (which was not 
affirmative assistance), and receipt of its loan payment out of the loan proceeds was not an 
intentional fraudulent conveyance.    Other cases are to the same effect in holding no duty.  E.g., In re 
Hannover Corp., 310 F.3d 796, 800 (5th Cir. 2002) (independent party); Atlanta Shipping Corp., v. 
Chemical Bank, 818 F.3d 240, 249 (2d Cir. 1987) (lender with knowledge of poor financial condition 
knows loan proceeds will repay creditor’s debt). 

 
– In re BLMIS LLC (Madoff), 721 F.3d 54 (2d Cir. 2013). 

 
• Trustee lacks standing to bring actions against banks for aiding and abetting fraud.  The court relies on 

the Wagoner/in pari delicto defense.   
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The Origins 

 Section 548(c) provides a value/good faith defense to recipients of fraudulent 

transfers 

 “[A] transferee or obligee of [a fraudulent] transfer or obligation that takes for value 

and in good faith has a lien on or may retain any interest transferred or may enforce 

any obligation incurred, as the case may be, to the extent that such transferee or 

obligee gave value.” 

 Once the plaintiff has met its burden of showing that a fraudulent transfer 

was made, the burden switches to the transferee to prove both value and 

good faith 
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Value – Look to the Code 

 Transferee must prove that it gave “value” for the transfer 

 548(d)(2)(A)  defines “value” as “property, or satisfaction or securing of a present or 

antecedent debt of the debtor, but does not include an unperformed promise to 

furnish support to the debtor or relative of the debtor.”  
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Good Faith – No Code Definition 

 “Good faith” is not defined by the Code   

 Instead, it is determined on a case-by-case basis 

 “While the principles and criteria that have been adopted vary from case to case, 

they do agree that good faith should be determined on a case-by-case basis and 

depends upon the particular circumstances of each case.”  

• Whitley v. Connolly, No. 11-2025, 2013 Bankr. LEXIS 1803, at *7 (Bankr. M.D.N.C. May 1, 

2013). 

 Hard to define 
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Good Faith:  Objective or Subjective Test? 

 Courts generally have rejected a subjective test and instead have applied an 

objective, reasonable person test for good faith 

 Generally speaking, courts look at what the transferee knew or should have 

known, rather than looking exclusively at what the transferee actually knew 

 A hindsight test – makes it extremely hard to pre-determine 
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What is the test for Good Faith under 548(c)? 

 Courts have refused to formulate a precise definition of good faith, and have 

instead employed different pronouncements of the test 

 Defense is not available “if the circumstances would place a reasonable person on 

inquiry of a debtor’s fraudulent purpose and a diligent inquiry would have discovered 

the fraudulent purpose . . ..” 

• Jobin v. McKay (In re M & L Bus. Mach. Co.), 84 F.3d 1330, 1334 (10th Cir. 1996) (emphasis 

in original). 

 “[I]f (1) the circumstances known to the transferee would place a reasonable person 

on notice that the transfer might be fraudulent, and (2) a diligent inquiry would have 

discovered the fraudulent purpose, then there is a lack of good faith on the part of 

the transferee.” 

• Whitley v. Connolly, 2013 Bankr. LEXIS 1803, at *10. 

 Is expert testimony needed? 

• Objective, reasonable person test would appear to require expert testimony, and proof of 

industry standards. 

• Uncertainty based on Gold v. First Tenn. Bank Nat’l Ass’n (In re Taneja), 743 F.3d 423 (4th 

2014) 
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Inquiry – What is Needed? 

 Inquiry must not be superficial 

 Diligent inquiry is required 

 Transferee cannot simply ask transferor if everything is on the up and up 

 “Once on inquiry notice, a transferee’s failure to conduct a diligent 

investigation is fatal to its good faith defense.  In order to prove good faith, 

that diligent investigation must ameliorate the issues that placed the 

transferee on inquiry notice in the first place.”  

 Bayou Accredited Fund, LLC v. Redwood Growth Partners, L.P. (In re Bayou Group, 

LLC), 396 B.R. 810, 845 (Bankr. S.D.N.Y. 2008), aff’d in part, rev’d in part, 439 B.R. 

284 (S.D.N.Y. 2010). 
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Nature of Inquiry Depends on Transferee 

 The diligent inquiry prong looks at the class or category of the transferee and 

asks whether a reasonable person within that class or category would have 

discovered the fraudulent purpose 

 “The ‘reasonable person’ for purposes of the objective test is not a ‘generic, 

reasonable person,’ but requires ‘specific focus on the class or category of the 

transferee.’”  

• Redmond v. NCMIC Fin. Corp. (In re Brooke Corp.), Case No. 08-22786, 2016 Bankr. 

LEXIS 26, at *9 (Bankr. D. Kan. Jan. 4, 2016). 

 Manager was unable to assert good faith defense where as an experienced 

businessman and financier he “must have known” that he was acquiring warrants at 

issue “at a fire-sale price”  

• In re Bennett Funding Grp., 232 B.R. 565, 573 (Bankr. N.D.N.Y. 1999). 
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When is a Party on Inquiry Notice? 

 Courts are looking for “red flags” 

 Red flags are information that might put a reasonable person on notice that there 

might be a problem with the debtor or the transfer 

 Information must suggest insolvency or a fraudulent purpose in making the transfer 

(i.e., insolvency/fraudulent purpose test) 

 This is an objective analysis 

 “[A] transferee is on ‘inquiry notice’ if it knew or should have known of information 

placing it objectively ‘on alert that there was a potential problem with the Fund’ such 

that the transferee ‘should have attempted to learn more.’”  

• Bayou, 396 B.R. at 810. 
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Red Flags May Not be So Red 

 Red flags are not necessarily ominous 

 For example, requesting redemption of an investment when the investor 

becomes aware of potential issues with the investment may be a red flag, 

even if redemption is the economically rational thing to do 

 “[T]he test for good faith under Section 548(c) is not whether the defendant was 

guilty of any sort of bad faith in requesting and receiving the transfer.  The test is 

whether the defendant requested redemption after learning of a red flag which, 

under an objective standard, should have put the defendant on inquiry notice of 

some infirmity in Bayou or the integrity of its management.  The rule does not 

require the red flag be of such specificity as to put the recipient on inquiry notice of 

the actual fraud, or embezzlement, or looting, or whatever ultimately proves to the 

cause of loss.  It is sufficient if the red flag puts the investor on notice of some 

potential infirmity in the investment such that a reasonable investor would recognize 

the need to conduct some investigation.”  

• Bayou, 396 B.R. at 848. 
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Examples of Red Flags 

• The promise of 468% returns, use of postdated checks and a check to 
investor returned for insufficient funds.  Jobin, 84 F.3d at 1338-39. 

- The debtors had incurred substantial medical debts, were the subject of an 
impending suit for nonpayment, were behind on their mortgage payments 
and were facing foreclosure proceedings. In re Sherman, 67 F.3d 1348, 
1355 (8th Cir. 1995). 

- Transfer received was grossly in excess of the value the transferee had 
provided. In re Agric. Res. & Tech. Grp., 916 F.2d 518, 539 (9th Cir. 1990). 

- There was knowledge that the transferor was simultaneously suffering huge 
losses and reporting 20% profit to investors. In re Manhattan Inv. Fund III, 
397 B.R. 1, 22-23 (S.D.N.Y. 2007). 

- The bank transferee’s conduct “was inconsistent with industry practice and 
in violation of its own written policies and procedures.” In re Model Imperial, 
250 B.R. 776, 779 (Bankr. S.D. Fla. 2000). 

- Transferee had knowledge of at least two creditors with multi-million dollar 
delinquent debt claims against the transferor. In re Lull, 386 B.R. 261, 271 
(Bankr. D. Haw. 2008). 
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Recent Cases - Meoli 

 Meoli v. The Huntington National Bank, Case No. 15-2362 (6th Cir. Feb. 8, 

2017). 

 Cyberco ran a Ponzi scheme with related company Teleservices (paper 

company created to perpetuate fraud) 

 Barton Watson was principal of both companies 

 Huntington was lender to Cyberco - $16 million 

 Watson represented that Cyberco purchased computer equipment from 

Teleservices  

 Lenders paid money directly to Teleservices – money was then moved to 

Cyberco’s account at Huntington 
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Meoli – Warning Signs 

 Sept. 2003 - Teleservices check to Cyberco for $2.3m bounced 

 Huntington employee, Gail White, discovered a number of large checks from 

Teleservices – unknown company to Huntington 

 Oct. 2003 – Watson told Huntington employees that Teleservices was recent 

addition to Cyberco holdings and not yet operational 

 Yet Teleservices was already collecting Cyberco A/R 

 Watson’s statement contradicted prior representation in Huntington files that 

Teleservices was Cyberco’s computer supplier 

 Cyberco refused to use Huntington’s lockbox, claiming that its customers 

objected 
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Meoli – Warning Signs (cont’d) 

 Jan. 2004 – Huntington asks Cyberco to find a new bank 

 John Kalb, White’s superior and who had responsibility for managing the bank’s 

relationship with Cyberco, wrote that “the ‘red flags’ continue” and that there was in 

“recent times . . . the heightened risk of financial misinformation (as well as fraud).” 

 Apr. 2004 – Kalb became more certain of fraud 

 Cyberco overspent its deposits 

 Cyberco never gave audited financial statements even though they were 

contractually required 
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Meoli – Warning Signs (cont’d) 

 April 2004 – White found proof of Cyberco’s foul play 

 Aging report listed Cyberco’s “customers” who were in reality competitors and who 

would not have objected to sending money into a lockbox. 

 Kalb and White contacted Huntington’s security department and spoke with 

Larry Rodriguez, regional head of security 

 Rodriguez found out that the FBI was investigating Cyberco and that Watson 

had a fraudulent past, including serving three years in prison for fraud-related 

crime 

 Rodriguez relayed information to FBI but never shared this information with 

Kalb or White 

 Kalb had Grant Thornton audit Cyberco 

 Grant Thornton’s audit was based on false information provided by Cyberco and 

came back clean 

 Oct. 2004 - Cyberco satisfied Huntington debt  
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Meoli – The Court’s Holding 

 Distinguished between “proven good faith” and inquiry notice 

 Proven good faith ended on April 30, 2004 when Rodriguez discovered 

Watson’s fraudulent past but failed to disclose it to Kalb, who had the 

responsibility of managing Huntington’s relationship with Cyberco 

 Had Kalb been informed, he would have reacted accordingly  

 Court held that a corporation “cannot feign ignorance” when it delegates 

responsibilities to a group of individuals and there is an inexcusable 

breakdown of communication within the group 

 Huntington could not use Kalb as the measure of its good faith without taking 

responsibility for Rodriguez’s failure to communicate with Kalb 

 Rodriguez’s cooperation with the FBI was immaterial – he should have 

communicated with Kalb 

 Rodriguez’s failure to communicate with Kalb may have been an innocent 

miscommunication.  But that is immaterial as well. 
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Meoli – The Court’s Holding (cont’d) 

 Lower court held that Huntington was on inquiry notice on Sept. 25, 2003 

when White discovered the checks from Teleservices and a $2.3 million 

check from Teleservices bounced 

 Sixth Circuit held that inquiry notice is not necessarily the same as 

“knowledge of the voidability of the transfer” 

 In some cases, inquiry notice may be enough to constitute knowledge of voidability 

of the transfer 

 Court adopted a “holistic factual” test of whether a reasonable person, given 

the available information, would have been alerted to a transfer’s voidability. 
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Meoli – The Court’s Holding (cont’d) 

 Court rejected a hard and fast rule 

 “What a reasonable person would be alerted to depends not just on whether there 

was inquiry notice, but also on what investigative avenues existed, whether a 

reasonable person would have undertaken those avenues given the situation, and 

what findings the reasonable investigations would have yielded.”  

 Court also appears to have adopted a subjective test for good faith 

 “[T]he ultimate test that the bankruptcy court applied to Huntington to determine 

good faith – whether Huntington legitimately continued to believe that Teleservice’s 

transfers to Cyberco’s account were merely Cyberco’s receivables that Teleservices 

had collected – is not erroneous.” 

 The Court remanded the matter back to the lower court to determine the date 

on which Huntington gained knowledge of voidability under the “holistic 

factual” test. 
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Meoli – Lessons for Lenders 

 What a lender does not do, as opposed to what it does, may determine good 

faith 

 Failure to communicate may be fatal to good faith defense 

 When a lender designates a group to monitor a borrower, the group has to 

communicate regarding red flags 

 Beware of information silos 

 Beware of earlier suspicions that may be part of file 

 Lender should have specific protocols in terms of information sharing 

 Concerns should be highlighted in loan file and dots need to be connected if 

concerns continue 

 Subjective test for good faith is at odds with other circuits   
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Recent Cases – Sentinel Mgmt. 

 Grede v. Bank of New York Mellon Corp. (In re Sentinel Mgmt. Grp.), 809 

F.3d 958 (7th Cir. 2016). 

 Sentinel was a cash management firm 

 Invested cash borrowed from clients in low risk securities 

 Traded on its own account with money borrowed from Bank of New York Mellon 

(BNYM) 

 Sentinel pledged securities bought for its customers as collateral for its own 

loans from BNYM 

 Violated federal law 

 Violated customer contracts which required segregated accounts 

 Trustee alleged that the transfer of the securities to BNYM were fraudulent 

transfers 
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Sentinel Mgmt. – Warning Signs  

 Mark Rogers, BNYM’s Managing Director of Financial Institutions Credit, 

questioned Sentinel’s collateral 

 “How can they have so much collateral? With less than $20MM in capital I have to 

assume most of this collateral is for somebody’s else’s benefit.  Do we really have 

rights on the whole $300MM?”  

 Rogers’ question was never answered and no further inquiry was made 

 BNYM had documents in its file that would show that Sentinel lacked 

authority to pledge the assets 

 Rogers’ suspicions were told to Terence Law, a BNYM client executive who 

took no action. 

 Sentinel’s own documents showed that the amount of segregated funds was 

extremely close to the total value of Sentinel’s assets, and therefore Sentinel 

would have had to pledge funds that should have been segregated 
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Sentinel Mgmt. – The Court’s Holding 

 “Enough!  As we said, the district judge found inquiry notice – over and over 

again – without realizing it.” 

 Rogers’ suspicion, given his position, put BNYM on inquiry notice. 

 Suspicion was enough – it did not matter that Rogers did not know that the collateral 

was for somebody’s else’s benefit. 

 “[A]ll that is required to trigger [inquiry notice] is information that would cause a 

reasonable person to be suspicious enough to investigate.” 

 BNYM was therefore required to conduct an investigation of what Sentinel 

was using to secure a $300 million debt when it had no more than $3 million 

in capital. 

 Court rejected BNYM’s argument that any investigation would have likely 

been fruitless because BNYM believed Sentinel’s lies. 
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Sentinel Mgmt. – Lessons for Lenders 

 Wake-up call for lenders 

 Lenders have an affirmative obligation to investigate loan transactions when 

they see possible red flags 

 Threshold for inquiry is low 

 Lender simply has to have knowledge that would lead a reasonable person to be 

suspicious enough to investigate 

 Lenders cannot avoid this obligation by claiming that they would have simply 

believed the borrower 

 Diligent inquiry is required 

 Downside is draconian 

 BNYM lost its security and was left as an unsecured creditor 
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Recent Cases - In re Taneja  

 Gold v. First Tenn. Bank Nat’l Ass’n (In re Taneja), 743 F.3d 423 (4th Cir. 

2014) 

 Financial Mortgage, Inc. (FMI) was originator of home loans 

 Vijay Taneja was principal 

 FMI borrowed funds from warehouse lender, First Tennessee National Bank, 

N.A. (First Tenn.) and was required to send First Tenn. promissory notes and 

other documents within two days of closing 

 FMI was financially squeezed and began selling same loans to multiple 

buyers 

 April 2008 - First Tenn. discovered that the deeds had been falsified 

 Bankruptcy court and district court held that First Tenn. had established its 

good faith under section 548(c) 
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In re Taneja – The Good Faith Standard 

 Question before Fourth Circuit was whether the lower courts had used the 

correct standard in determining good faith under section 548(c) 

 Court held that good faith has both a subjective (honesty in fact) and 

objective (observance of reasonable commercial standards) components 

 “Therefore, in evaluating whether a transferee has established an affirmative 

defense under Section 548(c), a court is required to consider whether the transferee 

actually was aware or should have been aware, at the time of the transfers and in 

accordance with routine business practices, that the transferor-debtor intended to 

hinder, delay, or defraud any entity to which the debtor was or became . . . 

Indebted.” 

• In re Taneja, 743 F.3d at 430. 
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In re Taneja – The Court’s Holding 

 It was undisputed that First Tenn. did not know about FMI’s fraudulent 

conduct and therefore issue was whether First Tenn. should have known 

about the fraudulent conduct taking into consideration customary practices of 

the banking industry 

 Court held that the transferee need not show that his every action concerning 

the transfers was objectively reasonable in light of industry standards 

 Instead, the industry standard establishes the context in which to consider what the 

transferee knew or should have known. 

 Court held that a transferee is not required to put on expert testimony of 

objective good faith 

 Court affirmed lower court’s decision 
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In re Taneja – The Controversy 

 First Tenn. did not introduce expert testimony demonstrating that First Tenn. 

should not have known about FMI’s fraudulent conduct based upon 

customary practices of the banking industry 

 Instead, First Tenn. introduced testimony of two bank employees who were 

personally involved with the loan 

 Employees testified how FMI’s conduct did not raise indications of fraud 

• It was common for borrowers to deliver documents in an untimely manner 

• The 2007/2008 market made it difficult for lenders to sell mortgage loans to secondary 

purchasers 

• Taneja’s attorney confirmed that the unsold loans were not fraudulent 

 Controversial because the majority’s decision appeared to be based on 

subjective good faith, not on objective good faith 

 Court appears to conflate subjective and objective good faith 

 Injects an element of subjectivity into objective analysis 

 Helpful analytical framework for lenders asserting section 548(c) defense 
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Effective Measures to Reduce Potential Fraudulent Transfer 

Risk 

Minimizing Lender Risks of Fraudulent Transfer in Bankruptcy and Under the Uniform Voidable Transactions Act 

Constructive Fraudulent Transfer 

Transfer for less than reasonably equivalent value and: 

1. debtor was, or became, insolvent; 

2. debtor was engaged, or about to engage, in business or transaction with 

an unreasonably small amount of capital; or 

3. debtor intended to, or believed that it would, incur debts beyond its 

ability to repay. 



Akerman | 50 

Parent Co. 

Stock of 

Subsidiary 

2 Short Term 

Liability 

1 

__ Equity  1 

2  2 

Pre-Loan 

Transaction 

Assets free 

of Liens 

100% owner 

Subsidiary Co. 

Cash 1 Short Term  5 

A/R  2 Long Term  5 

Inv  3 10 

Equip  3 

R/E  3 Equity  2 

12 12 

UPSTREAM GUARANTY 

Minimizing Lender Risks of Fraudulent Transfer in Bankruptcy and Under the Uniform Voidable Transactions Act 

Effective Measures to Reduce Potential Fraudulent Transfer 

Risk 
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Minimizing Lender Risks of Fraudulent Transfer in Bankruptcy and Under the Uniform Voidable Transactions Act 

Effective Measures to Reduce Potential Fraudulent Transfer 

Risk 
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Concern? 

Giving Effect 

to Transaction 

Is the stock of Subsidiary Co. really worth $2 million? 
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LEVERAGED BUY-OUT 
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Minimizing Lender Risks of Fraudulent Transfer in Bankruptcy and Under the Uniform Voidable Transactions Act 

Effective Measures to Reduce Potential Fraudulent Transfer 

Risk 
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Effective Measures to Reduce Potential Fraudulent Transfer 
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New Co. Holding 

Cash .01 Note to Subsidiary   5 

Stock of 
Subsidiary 

  5 Equity  .01 

5.01 5.01 

Giving Effect 

to Transaction 

Concern? 

100%  

Subsidiary Co. 

Cash 1 Short Term   5 

A/R  2 Bank Debt   5 

Inv  3 Long Term   5 

Equip  3 15 

R/E  3 

Note from New Co  5 Equity   2 

17 17 

BANK 

$5 million 

Note & Lien 

How will New Co. be able to pay the Note to Subsidiary? 

Is the Note from New Co. really worth $5 milllion? 

Is the stock of Subsidiary really worth $5 million? 

Insolvent = Debts greater than Assets at Fair Valuation 

Minimizing Lender Risks of Fraudulent Transfer in Bankruptcy and Under the Uniform Voidable Transactions Act 

Effective Measures to Reduce Potential Fraudulent Transfer 

Risk 
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Effective Measures to Reduce Potential Fraudulent Transfer 

Risk 

Measures to Reduce Risk: 

1. Due Diligence on Direct Benefits 

2. Due Diligence on Indirect Benefits 

3. Due Diligence on Future Financial Operations 

4. Net Worth Limitation Clause 

5. Savings Clause 

6. Contribution Agreement 

7. Solvency Opinion 

8. Investigation of Suspicious Activity 
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