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Elizabeth L. Gordon
Betsy Gordon, a partner in Shields | Mott, concentrates her practice

in the areas of construction/surety law and commercial litigation. She has
experience representing owners, contractors, subcontractors, and design
professionals in all aspects of construction from contract negotiation and
drafting, claim drafting and counseling during construction, and claims
resolution in state and federal courts and before arbitration panels. Betsy
has handled these issues involving private owners and state and federal
agencies. She has handled state and public lien law claims and federal
Miller Act claims. Other practice areas include commercial litigation,
products liability, and mass tort litigation.

Betsy regularly lectures on construction law topics, including
Louisiana lien law, general Louisiana and Federal construction law,
construction defect insurance law and surety law. Betsy is a member of
the Board of the Surety Claims Institute.

Contact Info: elgordon@shieldsmott.com (504) 581-4445

6



Scott D. Cahalan
Scott Cahalan is a partner in the construction law and litigation section of
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Scott is also an adjunct professor at the Georgia Institute of Technology where
he teaches Design and Construction Law to graduate-level building construction,
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Scott has also been listed as one of Georgia’s leading construction lawyers
by Chambers USA and Georgia Super Lawyers.
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This Webinar will help you to …

• RECOGNIZE common legal issues under the Miller Act

• IMPLEMENT procedures to improve your legal position in
the event of a Miller Act claim

• IDENTIFY who is a qualified claimant and what they can
recover under a Miller Act claim

• CONSIDER prosecution and defense strategies

• AVOID losing your rights under the Miller Act
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The Miller Act, 
40 U.S.C. §§ 3131-3134

Implemented through the Federal Acquisition Regulations 
(FAR) at 48 CFR Subpart 28.1
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The History of The Miller Act 

The CliffNotes Version 
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• Long history of efforts to 
protect unpaid laborers and 
materialmen for the work 
performed on construction 
projects.

• States implemented lien 
statutes and allowed 
building to be seized and 
sold to satisfy the debts.
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But, when it came to 
Federal Government Projects . . . 
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Sovereign Immunity
Eleventh Amendment
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The Heard Act of 1894
• Required a single performance and payment bond to

allow for some protections.
• But, required covered subcontractors and suppliers to

prove that their labor and supplies were “necessary to
and wholly consumed in the prosecution of the
contract work.” (Brogan v. National Surety Co., 246
U.S. 257 1918).

• Lead to substantive and procedural limitations and
road blocks.
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The Miller Act of 1935

• Divided the performance and payment 
requirements into separate bonds.

• Eased some of the substantive and procedural 
roadblocks.

• Liberally construed by the Courts.

• The basis of the Miller Act – SURETY 
BONDS.
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Surety Bond Basics
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Suretyship Fundamentals

• Tripartite relationship whereby one 
person (Surety) answers for the default 
of another (Principal).

• “[A]lmost every reference now extant to 
early suretyship sounds also a note of 
warning to those who might, however 
reluctantly, be willing to act as surety for 
a friend.” 

Woods, “Historical Development of Suretyship from Prehistoric Custom to [A] Century’s Experience with 
Compensated Corporate Surety,” in THE LAW OF SURETYSHIP, 2-2, 2-3 (E. Gallagher, ed. ABA Publication 
1993) (internal quotation omitted). 
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The Parties to a Surety Bond

– Principal - - responsible for 
performing an obligation

• Usually the GC or 
Subcontractor; called 
“Contractor” on form

– Obligee - - receiving the obligation
• Usually the Owner or GC; now 

called “Owner” on form

– Surety - - assures Obligee that 
Principal will perform 

• The bonding company
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An Insurance Policy is a 
two-party contract

Insurer

Insured

A “Principal” Obligation

Protects the Obligee (owner) against 
the risk that the Principal (contractor) 
might not properly perform the work 

of the contract

Protects the Contractor against 
risks of property damage and 

personal injury arising out of the 
work performed on a construction 

project 

An “Accessory” Obligation

A Suretyship Contract is a 
three-party contract

Obligee (the owner or general contractor)

Principal (the contractor or      
subcontractor)

Surety (an individual or a company)

A Surety Bond is NOT an Insurance Policy
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Types of Surety Bonds for Construction
Before, During, and After

• Bid Bonds

• Performance Bonds

• Labor and Material Payment Bonds

• Lien Bonds
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Types of Surety Bonds for Construction
Before . . . 

Bid Bond 
• Guarantees that, upon 

being awarded the 
contract, the Bidder 
will proceed with the 
contract.
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Types of Surety Bonds for Construction
During . . . 

Payment Bond
• Guarantees that, in case 

the Principal defaults, 
the Surety will pay all 
bills for labor and 
materials contracted for 
by the Principal.
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Types of Surety Bonds for Construction
During . . .

Performance Bond
• Guarantees that, in case 

the Principal defaults, 
the Surety will complete 
contract.
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Types of Surety Bonds for Construction
After . . .

Lien Bond

• Take the place of filed
liens. Does not come
into play on Federal
projects.
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Statutory Bond
vs.

Conventional (Common Law) 
Bond
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Statutory Bond

• Look to the applicable statute 
itself to determine the 
conditions of the bond.

• Typically, write-in/write-out

• Cannot enlarge or diminish the 
conditions required by the 
statute.
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Conventional (Common Law) Bond

• The language, 
intention and meaning 
of the bond documents 
controls conditions of 
bonds.

• May be qualified, 
conditioned, or limited 
in any lawful manner.
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When Does the Miller Act Apply?
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Under the Miller Act a GC must obtain a payment 
bond and a performance bond when the contract is:

• More than $150,000;

• For the construction, alteration, or repair; and,

• On any public building or public work of the
Federal Government. But . . . see exceptions.

40 U.S.C. 3131
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Just a Note . . . 

• The Miller Act is implemented through the
Federal Acquisition Regulations (FAR) at 48
CFR Subpart 28.1.
– The National Defense Authorization Act for Fiscal

Year 2005 established a requirement that all
federal acquisition thresholds be reviewed every
five years for inflation. The threshold for bond
requirements under the Miller Act was increased to
$150,000 as a result of this law.
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A “Public Work” of the Federal 
Government is . . . 

• Contract with Federal Government or Federal
governmental agency; or,

• Courts may consider whether:
– the United States is

• a contracting party or an obligee on the bond;
• an initiator or ultimate operator of the project;

– the work is done on property belonging to the United
States; or

– the bonds are specifically issued under the Miller Act.
Operating Eng’s Health & Welfare Trust Fund v. JWJ
Contracting Co., 135 F.3d 671, 675 (9th Cir. 1998).
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“Public Work” of the Federal 
Government is not . . . 

• Universities (generally)

• Federally funded state projects

• Federally funded private projects

• Federal facility situated on property owned
by a private entity -- private entity is party to
the construction project (See, Wesco Distribution, Inc.
v. Sunrise V.A. Med. LLC, No. 09-60686-CIV, 2009 WL 10668910,
at *2 (S.D. Fla. Oct. 29, 2009)
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Waiver of The Miller Act 
Requirements

• Contracting Officer may waive for foreign projects;
• Secretaries of Army, Navy, Air Force, or Transportation

may waive the Miller Act requirements (1) on cost-type
construction projects, or (2) construction of vessels, aircraft, munitions material,
or supplies (for Army); and,

• Secretary of Commerce may waive for any construction
project made under the Act entitled “An Act to define the
functions and duties of the Coast and Geodetic Survey, and
for other purposes”, approved August 6, 1947 (33 U.S.C.
883a et seq.).

• With appropriate justification.
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If The Miller Act Applies, 
What Bonds Are Required?

• Bid bonds/guarantees -- only on jobs
where payment/performance bonds are
required. But,…
– For contracts between $30,000 and $150,000,

bid guarantees/bonds are not required unless
the solicitation specifically requires them.

FAR 28.101-1(a). 
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If The Miller Act Applies, 
What Bonds Are Required?

• Performance Bond -- the penal sum of the
performance bond provided must equal the
contract price unless the Contracting Officer
requires a lesser amount. The price must be
adjusted for changes to the project.
– A performance bond also protects the

Government if the contractor fails to pay its taxes.
FAR  28.102-2(b)(1)(i) and 40 U.S.C. §3131(c)(2)
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If the Miller Act applies, 
what bonds are required?

• Payment Bond - - the penal sum of the payment
bond provided must equal the contract price
(which must include subsequent change amounts)
– For contracts between $30,000 and $150,000, security

must be provided either by way of a payment bond,
irrevocable letter of credit, a triparte escrow agreement
(financial institution as escrow agent), or certificate of
deposit provided must equal the contract price (which
must include subsequent change amounts)
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MILLER ACT CLAIMANTS

Green means go!

First Tier

Second Tier

Third Tier

Governmen
t

Bonded GC

Subcontrac
tor

Subcontractor

Subcontractor Supplier

Supplier

Supplier

Supplier

Supplier
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K-Con, Inc. v. Sec’y of Army, 
908 F.3d 719, (Fed. Cir. 2018)

• Army issued solicitations for two construction
contracts (that qualified under the Miller Act)which
did not expressly require the contractor to provide
Miller Act payment and performance bonds nor did
the solicitations include or reference the applicable
FAR provision concerning the bond requirement.

• Contractor was awarded the contracts using the
standard commercial items contract form; Army
instructed the contractor to provide payment and
performance bonds.
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K-Con, Inc. v. Sec’y of Army, 
908 F.3d 719, (Fed. Cir. 2018)

• TWO YEARS later the contractor provided the
bonds and the Army paid the cost of the bond
premiums.

• Two, plus years later, contractor issued an REA for
$116,336.56 representing increases in cost and
labor as a result of the delay.

• CO denied the REA: based on the Christian
doctrine, the bond requirement was included in the
contract as a matter of law.

• Suit before the Armed Services Board of Contract
Appeals (“ASBCA”) followed.
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K-Con, Inc. v. Sec’y of Army, 
908 F.3d 719, (Fed. Cir. 2018)

• Two issues were presented:
– Whether the contracts were construction

contracts.

– If they are construction contracts, whether the
Christian doctrine allow the bond requirements
to be included in the contracts.
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K-Con, Inc. v. Sec’y of Army, 
908 F.3d 719, (Fed. Cir. 2018)

• Whether the contracts were construction 
contracts.
– The contracts were patently ambiguous because

the contacts included construction-related
requirements.

– A reasonable contractor would have been placed
on notice.

– The burden was on the contractor to seek
clarification of the ambiguity. Since the
contractor dis not do so, it cannot now object.
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K-Con, Inc. v. Sec’y of Army, 
908 F.3d 719, (Fed. Cir. 2018)

• Whether the Christian doctrine allows the
bond requirements to be included in the
contracts.
– “[U]nder the Christian doctrine, a court may insert a

clause into a government contract by operation of law
if it determines that:
• (1) the clause is mandatory; and,
• (2) it expresses a significant or deeply ingrained

strand of public procurement policy.
K-Con, Inc. v. Secy of Army, 908 F.3d at 724.

43



K-Con, Inc. v. Sec’y of Army, 
908 F.3d 719, (Fed. Cir. 2018)

• Are the bonding requirements mandatory?

– Under the Miller Act, and as implemented under FAR
28.102-1, the payment and performance bond
requirements are mandatory!
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K-Con, Inc. v. Sec’y of Army, 
908 F.3d 719, (Fed. Cir. 2018)

• Clauses requiring payment and performance
bonds -- do they expresses a significant or
deeply ingrained strand of public procurement
policy?
– Payment bonds are intended to provide security for

those who furnish labor and materials in the
performance of government contracts.

– Performance bonds protect the government by
ensuring that a contract will be completed with no
further cost to the government even if the contractor
defaults.
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K-Con, Inc. v. Sec’y of Army, 
908 F.3d 719, (Fed. Cir. 2018)

“Since its [The Miller Act] enactment, the statute has consistently
required performance and payment bonds, even though the contract
threshold value for the requirement has increased.. . . Indeed, the
legislative history reflects that Congress has long sought to protect
subcontractors and suppliers and to ensure that the Government
receives full performance at the agreed-upon cost, dating back to the
1894 enactment of the Heard Act, which preceded the Miller Act.. . .
Based on this long-standing statute and its legislative history, we
conclude that the payment and performance bond requirements are
“deeply ingrained” in procurement policy.”

K-Con, Inc. v. Sec’y of Army, 908 F.3d at 726.
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K-Con really . . . 
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The “Little Miller Acts” 

• A state-specific version of the federal Miller Act.

• Requirement to furnish payment and performance
bonds.

• The main purpose is to protect subcontractors and
material suppliers in government projects at the state
level.

• Some states have relatively few additions to the
federal Miller Act, while others have done major
revisions to tailor to the nature of government
contracts in their jurisdictions.
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Differences to Look for in 
Little Miller Acts

• Contract amount requirements

• Who is a claimant

• Required amount of the bonds

• Notice requirements

• Bond claim filing deadlines

• When to file suit
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What damages are recoverable?

40 USC 3133 provides that
Every person who has furnished labor or material in the
prosecution of the work provided for in such contract in
respect of which a payment bond is furnished under
section 270(a) of this title and who has not been
paid in full therefor before the expiration of ninety
days after the day on which the last of the labor was
done or performed by him or material was furnished or
supplied by him for which the claim is made may bring a
civil action on the payment bond for the amount unpaid
at the time the civil action is brought and may
prosecute the action to final execution and
judgment for the amount due.
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Underlying policy of Miller Act

The United States Supreme Court has said that:

The Miller Act … is highly remedial in
nature. It is entitled to a liberal construction and
application in order properly to effectuate the
Congressional intent to protect those whose labor and
materials go into public projects. But such a
salutary policy does not justify ignoring
plain words of limitation and imposing
wholesale liability on payment bonds."
MacEvoy Co. v. United States, 322 U.S. 102, 107, 64 S.Ct. 890, 893,
88 L.Ed. 1163 (1944). See also U.S. for Benefit & on Behalf of
Sherman v. Carter, 353 U.S. 210, 216-17, 77 S.Ct. 793, 1 L.Ed.2d 776
(1957) (the Act provides a broad but not unlimited protection).
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Payment is guaranteed for … 

1. labor done or performed and

2. materials furnished or supplied

in the prosecution of the work provided for
in the bonded contract.
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Prosecution of the work generally means that

anything that is indispensable to the work
when contracted for falls within the meaning
of the words labor and materials. U.S. in rel.
Watsabough Co. v. Seaboard Surety Co., 26 F. Supp. 68i (D. Mont. 1938).
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Recovery in Contract vs. Quantum Meruit

“An action in quantum meruit is available to a
subcontractor to recover from a breaching contractor
under the Miller Act. Recovery in quantum meruit is
measured by the reasonable value of the
subcontractor's performance. The value of the
services provided is not limited by the contract price.
Thus, ‘[t]he impact of quantum meruit is to allow a
promisee to recover the value of services he gave ...
irrespective of whether he would have lost money on
the contract and been unable to recover in a suit on
the contract.’” U.S. in rel. C.J.C., Inc. v. Western States Mech., 834 F.2d
1533 (10th Cir. 1987)
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Labor 

“The term ‘labor’ in the Miller Act was
primarily designed to encompass physical
or manual labor.” U.S. ex rel. Shannon v. Fed. Ins. Co. 251
Fed.Appx. 269, 272, 2007 WL 2493666 (5th Cir. 2007).
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Supervision

But “on-site supervision [may be a
recoverable cost IF it]… include[s] at least
the potential for physical labor: ‘Thus, on-
site supervisory work of a project manager
falls within the purview of the Miller Act if
such a superintendent did some physical
labor at the job site or might have been
called upon to do some on-site manual work
in the regular course of his job.’“ U.S. ex rel. Big D
Construction Corp. v. Rafter H. Construction, L.L.C., 2017 WL 9292187
(D. Wyo. 2017) (citing U.S. ex rel. Olson W.H. Cates Construction Co.,
Inc., 972 F.2d 987 (8th Cir. 1992)
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Design and professional services 

“The word “labor” in the Miller Act
includes “physical toil, but not work by a
professional, such as an architect or
engineer.” U.S. ex rel. Barber-Colman Co. v. U.S. Fid. & Guar.
Co. 19 F.3d 1431 (4th Cir. 1994).

NOTE: That design and professional
services may be a recoverable cost if
there is at least the potential of physical
labor.
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Clerical and administrative services 

“Paying invoices, reviewing proposals, and
supervising hiring are clerical or administrative
tasks which, even if performed at the job site, do
not involve the physical toil or manual work
necessary to bring them within the scope of the
Miller Act. … As [a result] clerical or
administrative services … are not "labor"
within the contemplation of the Miller Act.“
U.S. ex rel. Constructors, Inc. v. Gulf Ins. Co., 313 F. Supp. 2d 593, 597
(E.D. Va. 2004).
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What is a material? 

“The materials supplied need not actually
be incorporated into the building or
project constructed.” 79 A.L.R.2d 843
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What is a material? 

The principle that materials supplied need not
actually be incorporated into the building or project
constructed has been applied in two distinct ways
to allow recovery for:

1. building materials that were supplied or
furnished in good faith with the expectation
that they would be incorporated into the
bonded project; and

2. Other materials, such as rented and owned
equipment, repair parts, and other non-building
materials. 79 A.L.R.2d 843
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Diverted materials 

A material is a recoverable cost if, from
the reasonable good faith belief and
expectation of the supplier, the thing
furnished is to be used in the bonded
project. A later diversion of material by
the contractor to another use will not
deprive the supplier of the bond's
protection. U.S. ex rel. Sunbelt Pipe Co. v. U.S. Fidelity &
Guar. Co., 785 F.2d 468, 470 (4th Cir. 1986).

61



Tools and machinery 

“While material provided for the work is
recoverable, ‘the cost of tools may not be
claimed under the Miller Act’” because they
are equipment which the subcontractor may
continue to use and are not consumed in the
public project.” U.S. ex rel. Bros. Builders Supply, Inc. v. Old
World Artisans, Inc., 702 F.Supp. 1561 (N.D.GA 1988); Ibex Indus.,
Inc. v. Coast Line Waterproofing, 563 F.Supp. 1142, 1146 (D.D.C.
1983) (hoses, axes, hammers, goggles, brushes, and mop handles,
among other things, were tools and not material for the purpose of
the Act)
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Delay damages  

The rental value of a contractor’s
equipment is not recoverable under the
Miller Act during periods of delay. See, e.g.,

U.S. ex rel T.M.S. Mech. Contrs., Inc. v. Millers Mut. Fire Ins. Co., 942
F.2d 946, 952 (5th Cir. 1991); U.S. ex rel Pertun Const. Co. v.
Harvesters Grp., Inc., 918 F.2d 915, 919 (11th Cir. 1990)
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Equipment standby expenses 

BUT equipment standby expenses may be
recoverable if its considered part of the
normal standby or idle time for carrying
out the work. United States ex rel. Am. Civ. Constr., LLC v.
Hirani Eng’g & Land Surveying, P.C., 2018 U.S. Dist. LEXIS 200829
(D.D.C. Nov 28, 2018).
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Markup

A reasonable markup on labor and
material is recoverable. United States ex rel. Am. Civ.
Constr., LLC v. Hirani Eng’g & Land Surveying, P.C., 2018 U.S. Dist.
LEXIS 200829 (D.D.C. Nov 28, 2018) (holding that 17.5% markup for
overhead and a total markup of 35% was recoverable under Miller
Act).
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Attorneys Fees

Attorneys fees under State law are not
recoverable on a Miller Act claim because “[t]he
Miller Act provides a federal cause of action,
and the scope of the remedy as well as the
substance of the rights created thereby is a
matter of federal not state law.” F.D. Rich, Inc. v. U.S. ex
rel Indus. Lumber Co., 417 U.S. 116, 127, 94 S.Ct. 2157, 2164, 40 L.Ed.2d 703
(1974).
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Attorneys Fees

“The [Miller] Act does not provide attorneys' fees for
the prevailing party. Absent a provision in the contract
or payment bond awarding attorneys' fees, a Miller Act
plaintiff may only recover under one of the federally
recognized ‘exceptions to the general principle that
each party should bear the costs of its own legal
representation,’” which includes where the losing party
has "acted in bad faith, vexatiously, wantonly, or for
oppressive reasons." U.S. in rel. C.J.C., Inc. v. Western States
Mech., 834 F.2d 1533, 1542 (10th Cir. 1987) (citing F.D. Rich, Inc.
v. U.S. ex rel Indus. Lumber Co., 417 U.S. 116, 127, 94 S.Ct. 2157,
2164, 40 L.Ed.2d 703 (1974)).
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Attorneys Fees

• No recovery under State law.
• No recovery under the Miller Act
• Possible recovery if

• The contract or payment bond contains a
provision authorizing the recovery of
attorneys’ fees OR

• Federal common law allows recovery, such
as where the losing party has "acted in bad
faith, vexatiously, wantonly, or for oppressive
reasons.” OR

• Rule 11
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Recoverable Costs under the Miller Act
Labor

• Physical labor
• Supervision if there’s a potential physical labor

Materials
• Building materials

• Used or incorporated into the completed project
• Not used or incorporated into the completed project where the

supplier had a good faith, reasonable expectation that such materials
would be used or incorporated into the completed project

• Transportation expenses
• Other materials

• Rental equipment
• Contractor owed equipment at their fair rental or use value
• Maintenance parts, wear parts, and minor repair parts

Additional costs
• Markup
• Attorney’s fees if allowed by contract or federal common law
• Interest
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Unrecoverable Costs under the Miller Act
Services

• Project management (without potential of labor)
• Professional and design services
• Clerical and administrative staff

Delay damages
• Extended overhead
• Equipment not used for extensive time periods

Equipment
• Tools and equipment that can be used after the project

is complete
• Major or capital repairs to equipment
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Miller Act policy defeats some avoidance clauses

"A subcontractor's right of recovery on a
Miller Act payment bond accrues ninety days
after the subcontractor has completed its
work, not `when and if' the prime contractor
is paid by the government. " U.S. for Use and Benefit of

Walton Tech., Inc. v. Weststar Engineering, Inc., 290 F.3d 1199, 1208 (9th
Cir. 2002).
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Miller Act defeats some conditional payment clauses

“Permitting a Miller Act surety to avoid liability
on the payment bond based on an unsatisfied
pay when and if paid clause in the subcontract
would, for all practical purposes, prohibit a
subcontractor from exercising its Miller Act
rights until the prime contractor has been paid
by the government.“ Walton Tech, 290 F.3d at 1208. See
also U.S. for Use & Benefit of T.M.S. Mech. Contractors, Inc. v. Millers
Mut. Fire Ins. Co. of Texas, 942 F.2d 946, 949 (5th Cir. 1991); United
States for the use of Tusco, Inc. v. Clark Construction, Group, LLC, 235
F.Supp.3d 745 (D. Md. 2016).
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Preserving & Enforcing a Miller Act 
Bond Claim 

73

1. How to Provide  
Notice 

Obtain Copy of Bond

2.   Bond Claim 

Within 90 Days After 
Last Day of 

Labor/Materials

3. File Suit

Within 1 Year of Last 
Day of Labor/Material
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1.  How To Provide Notice 
• Obtain a Copy of the Payment Bond

– Request to General (Early as matter of course or 
when needed), or 

– 40 U.S.C. § 3133(a):  Allows a subcontractor to 
request both a copy of the payment bond and a copy 
of the prime contract from the project Contracting 
Officer.

– 5 U.S.C. § 552:  Typically combined with a Freedom of 
Information Act Request to include any other 
information that may believe helpful in supporting 
the claim. 

– Review Requirements of Payment Bond – Best 
practice to comply with all requirements 
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2.  Notice: Filing A Bond Claim
• First tier: no formal notice required.

– Practical Approach – No harm in attempting to resolve issues prior to 
litigation

– Ensure other contract notice requirements are met
• Second tier: Notice required within ninety (90) days of last day of 

labor or material supplied
– Must be in writing. 40 U.S.C. § 3133(b)(2)(A).  Verbal is insufficient.
– Must state with substantial accuracy the monetary amount claimed. 40 

U.S.C. § 3133(b)(2).
– Must name the party to or for whom the labor or material was 

furnished. 
– Must be delivered by any means that provides written verification of 

delivery or by any means by which the United States marshal of the 
district in which the project is located may serve summonses. 

– Failure to provide notice bars the claim 
– Determination of Last Day: 

• Change Order and punch list vs. warranty and repaid work 
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MILLER ACT NOTICE
[FOR SECOND TIER SUBCONTRACTORS OR SUPPLIERS]
VIA CERTIFIED MAIL, RETURN
RECEIPT REQUESTED

DATE
Prime Contractor
Address

Re: Miller Act Notice Pursuant to Title 40 U.S.C. § 3133(b)

Dear Madam/Sir:

This letter is to give you notice that the undersigned has performed labor or has furnished materials, equipment or 
supplies the amount of $ on that contract, designated as (contract number if 
known) for the construction of (description of project and location). We are performing 
work for (subcontractor), who we understand is performing a portion of the work 
required under the general contract.

The last of our work was performed within the last ninety days, on , although proper and timely 
demand was made to (subcontractor) for payment, 
(subcontractor) has not paid the amounts due.  Accordingly, pursuant to the terms of the Miller Act, 40 U.S.C. 40 
U.S.C. § 3133(b) and the terms of the payment bond furnished to you by your surety, notice is hereby given of our 
claim in the amount of $ .

Sincerely,

By
Its

cc: Subcontractor, and General Contractor's Bonding Company via certified mail, Return Receipt Requested, or 
hand delivered and obtain receipt.
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3. Filing Suit:  Enforcing the Claim 
Against the Payment Bond

• Lawsuit:
– Federal District Court where the federal project is located.
– Brought “in the name of the United States for the use of the person 

bringing the action.“
– Parties to the Lawsuit 

• Duration:
– The suit on the bond must be commenced within one (1) year after 

the last furnishing of labor or materials, and no sooner than ninety 
(90) days after the work was performed.

• Other Considerations:
– Venue and Forum selection clauses 
– Alternative Dispute Resolution Requirements
– Waiver Language:  Waiver must be in writing, signed by the party 

waiving its claim, and signed after the work at issue has been 
performed. 40 U.S.C. § 3133(c)
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EXHIBIT "D" 
INTERIM LIEN/CLAIM WAIVER 

FROM:    
 (Name of Firm Giving Release) 
 

 PROJECT:    
 (Project Name) 

   
  (Business Address) 
 

    
  (Project Address) 

   
 (City, State, Zip Code) 

    
  (City, State, Zip Code) 
 

Contact Person:     Project Manager:    
 

Contact Telephone:     Project Telephone:    
 

 
CONDITIONAL RELEASE UNCONDITIONAL RELEASE 

The undersigned does hereby acknowledge that upon 
receipt by the undersigned of a check from (Name of Firm 
writing check:) _________________________ in the sum 
of $______________ and when the check has been 
properly endorsed and has been paid by the bank upon 
which it was drawn, this document shall become effective 
to release any and all claims, and rights of lien , bond 
claims (including Federal Miller Act claims) or retainage 
claims of any nature which the undersigned has on the 
above referenced job Project for labor, services, equipment, 
materials furnished and/or claims through (Date:) 
________________________ except it does not cover any 
retention or items furnished thereafter.  Before any 
recipient of this document relies on it, said party should 
verify evidence of payment to the undersigned. 

The undersigned does hereby acknowledge that the 
undersigned has been paid and has received progress 
payments in the sum of $______________ for labor, 
services, equipment or materials furnished to the above 
referenced job and does hereby release any and all claims, 
and rights of lien , bond claims (including Federal Miller 
Act claims) or retainage claims of any nature which the 
undersigned has on the above referenced jobProject.  This 
release covers all payment for labor services, equipment, 
materials furnished and/or claims to the above referenced 
job through (Date:) ______________ 
__________ only and does not cover any retention or items 
furnished after that date. 
 
NOTICE:  THIS DOCUMENT WAIVES RIGHTS 
UNCON-  DITIONALLY AND STATES THAT YOU 
HAVE BEEN PAID FOR GIVING UP THOSE RIGHTS.  
THIS DOCUMENT IS ENFORCEABLE AGAINST YOU 
IF YOU SIGN IT, EVEN IF YOU HAVE NOT BEEN 
PAID.  IF YOU HAVE NOT BEEN PAID, USE A 
CONDITIONAL RELEASE FORM. 

  
I CERTIFY UNDER PENALTY OF PERJURY UNDER 
LAWS OF THE STATE OF WASHINGTON THAT THE 
ABOVE IS A TRUE AND CORRECT STATEMENT. 

I CERTIFY UNDER PENALTY OF PERJURY UNDER 
LAWS OF THE STATE OF WASHINGTON THAT THE 
ABOVE IS A TRUE AND CORRECT STATEMENT. 

  
Signature:  ______________________________________ 

(Authorized Corporate Officer/Partner/Owner) 

______________________________________ 
(Title) 

Signature:  ______________________________________ 
(Authorized Corporate Officer/Partner/Owner) 

______________________________________ 
(Title) 

  
Dated this ____________, 200__ at __________________ Dated this ____________, 200__ at __________________ 
  
_______________________________________________ 

(City, State) 
_______________________________________________ 

(City, State) 
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STRAFFORD WEBINARS

QUESTIONS ABOUT
LITIGATING MILLER ACT CLAIMS: 

PROSECUTION AND DEFENSE

Presenters: 
1. Elizabeth L. Gordon, elgordon@shieldsmott.com
2. Scott D. Cahalan, scahalan@sgrlaw.com
3. Lindsay (Taft) Watkins, lindsay.watkins@acslawyers.com
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