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Mezzanine Default and Enforcement in Real Estate Finance

Threshold Issues, Mortgage and Intercreditor Constraints UCC Article 9 
Methods of Enforcement, Some Case Law 



What Is a Basic Mezzanine Finance Transaction?

• Focus is on equity collateral-a security interest typically taken in a 
mezzanine finance transaction.

• Moody’s describes it as  “lending to a borrowing entity or group of 
entities that directly or indirectly own a real property owning entity, 
which debt is secured by a perfected first security interest in the 
mezzanine borrower’s pledges ownership interest in the property 
owner”.

• Generally a grant of security interest or pledge by the debtor of its 
interest in the property owning entity which is a  limited liability 
company or limited partnership. The property owning entity is 
commonly referred to as the Issuer. 

• The Issuer is typically a newly formed Delaware LLC.



Diagram of a Basic Mezzanine Loan Structure
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• Assume that default and enforcement is 
contemplated by the Mezzanine Lender:

• An overall plan must be envisioned and 
developed. 

• Develop a realistic timeline from default to the 
date of the public sale (or completion of  an 
Article 9 “strict foreclosure”) to how you will 
ultimately own and manage the entity that owns 
the underlying real property.

Default and Enforcement Under the Uniform Commercial Code 



• It all starts with what the secured lender 
documented at the inception of the 
secured transaction-most typically a loan:

• Must review the loan documents-especially the 
security agreement.

• Is the secured party still a secured party?
• The Intercreditor Agreement
• Any co-lender agreements
• Any participation agreements

Default and Enforcement Under the Uniform Commercial Code 



• After review determine whether an event 
of default was properly declared.

• Carefully review the remedies agreed to by and 
between the secured party and the debtor.

• The UCC allows for negotiation of certain things 
in the context of enforcement (will explain in 
depth later).

Default and Enforcement Under the Uniform Commercial Code 



• Determine the rights of:
• The mortgage lender via the Intercreditor 

Agreement.
• Co-Lenders/Participants.
• Ground Lessors.
• Condo parties.
• Managers of the underlying property.

Default and Enforcement Under the Uniform Commercial Code 



• Start collecting due diligence:
• Property title search.
• Run basic searches-UCC, tax lien, bankruptcy, litigation 

and judgement searches.
• Property Inspections: Phase I report.
• Appraisal
• Engineering Report if property has not been maintained.

Default and Enforcement Under the Uniform Commercial Code 



• Four Basic Methods of Disposing of 
Collateral:

• Public Sale.
• Private Sale.
• Retention of Collateral in Satisfaction of Debt or 

“Strict Foreclosure”.
• Judicial Foreclosure.

Default and Enforcement Under the Uniform Commercial Code 



• Concept of Commercial Reasonableness:
• Every aspect of the maintenance and disposition of the 

collateral must be performed in a commercially 
reasonable manner.

• Failure to do so will result in sanctions for failure to 
comply with Article 9.

• What are range of sanctions?
• Most heavily litigated area of Article 9.
• Subjective, after the fact analysis. 

Foreclosure Under the Uniform Commercial Code:
Overriding Concepts 



• UCC Foreclosure Is a Different Creature than  Real Estate 
Foreclosure:

• The end  result is the same-the lender will foreclose its 
mortgage/security interest/deed of trust in an attempt to  be 
made whole from the value of the underlying real property and 
avoid taking a loss. 

• Legal standards for evaluating the foreclosure process vary 
greatly-Real Estate-objective, UCC-subjective. 

• Real Estate Focus-predominantly judicial.
• UCC Focus-almost always non-judicial.  

Foreclosure Under the Uniform Commercial Code:
Overriding Concepts 



• Concept is similar to a public auction.
• Must be a “meaningful opportunity for competitive 

bidding” among as many parties as possible.
• Secured Party may bid in at the public sale. 
• Secured Party must conduct a search before the notice date. 
• Secured Party must conduct the search using the correct Debtor 

name and search in the correct location.
• Specific parties must be notified of the Public Sale. 
• Notice of Sale – form and content is described in the UCC.
• Timing of the notice is crucial.
• Proper advertising of the public sale is required. 

Foreclosure Under the Uniform Commercial Code:
Public Sale 9-610 (b) of the UCC Overview



• Article 9 encourages private dispositions of collateral for 
unique or specialized collateral.

• Issue that prevents secured parties from conducting 
private sales- the secured party generally may not bid 
in at a private sale.

• Similar to Public Sale in that Secured Party must 
conduct a proper search before the notice date, certain 
parties must be notified, notice of sale must be in writing, 
timing of the process is crucial and proper advertising of 
the public sale must occur. 

Foreclosure Under the Uniform Commercial Code:
Private Sale 9-610 (b) of the UCC 



• Revised Article 9 permits “acceptance in satisfaction” 
with respect to any type of tangible or intangible 
collateral-therefore will work for equity interests.

• Secured Party no longer required to be in possession of 
collateral-will work for mezzanine transactions perfected 
under Article 9. 

• Can get both Partial or Full Satisfaction of Debt but for 
Mezz Finance, focus is on Full Satisfaction.

• If you have a cooperating Debtor this may be the 
“remedy of choice” for the Secured Party.

Foreclosure Under the Uniform Commercial Code:
“Strict Foreclosure” under 9-620 of the UCC  



• Concept of Active Acceptance- Debtor must affirmatively consent to 
the acceptance of collateral. 

• Requirement of Notice same as for Public Sale. 
• What constitutes Acceptance of Collateral? 
• Agreement by Debtor to “the terms of the acceptance in a record 

authenticated after default”.
• Secured Party shall not receive a notice of objection to the proposed 

acceptance by a person to whom the Secured party was required to 
send notice.

• Nor from any other person holding a subordinate security interest in 
the collateral. 

Foreclosure Under the Uniform Commercial Code:
Partial Satisfaction under 9-620 of the UCC 



• Passive or Active Acceptance works!
• Passive Acceptance: absence of objection. 
• Same requirement of Notice as for a Public Sale.
• What constitutes acceptance of an unconditional 

proposal by the secured party in full satisfaction of the 
debt? 

• Secured Party does not receive within time period (9-620 
(d)) an objection by a person to whom the Secured party 
was required to send notice nor from any other person 
holding a subordinate security interest in the collateral;   

Foreclosure Under the Uniform Commercial Code:
Full Satisfaction under 9-620 of the UCC  



• In reality who can object?
• The Debtor.
• Any party holding a subordinate security interest in the same 

collateral.
• Can object for any reason or no reason at all.
• Remember to look at the Loan Agreement for what is proper 

notice.
• Active Acceptance: Obtain debtor’s acceptance in an 

“authenticated record”.
• A written agreement between the Secured party and all of the 

Debtors.  

Foreclosure Under the Uniform Commercial Code:
Full Satisfaction under 9-620 of the UCC 



• Most similar to the result in a real estate foreclosure. 
• Positives:
• Safe harbor under 9-627(c) –after judicial foreclosure 

sale is presumed commercially reasonable.  
• Negatives: 
• Costly. 
• Time Consuming.
• Lack of Judicial Familiarity with the UCC. 

Foreclosure Under the Uniform Commercial Code:
Judicial Enforcement  



• Most Secured Creditor counsel are conducting Public 
Sales. 

• Why?
• Fairly expeditious process.
• Secured Party cannot bid in at Private Sale.
• Debtor consent to a partial private.
• Objections of Debtor/Other parties given notice under a 

full satisfaction.
• Cost and Time of Judicial Sale.

Foreclosure Under the Uniform Commercial Code:
What Are the Practitioners Doing?  



• Section 9-601. 
• (a)1: Spells out the right of the Secured Party to 

Foreclose.
• (d): The Debtor and Obligor have rights provided for in 

Section 6 and the rights, “by agreement of the parties”.
• Commentary: The rights provided in Section 6 do not 

exclude other rights provided by agreement of the 
parties.

• Look to the documents between the Debtor and the 
Secured party-an opportunity for good drafting!

Rights of a Secured Party After Debtor Default  



• Section 9-602. 
• Deals with Sections of the Code that you cannot waive 

by agreement of the parties.  
• Cannot Waive:
• (9-611) Notification to the Debtor and the other required 

parties.
• (9-613) the contents of the Notice of Sale The rights 

provided in Section 6 do not exclude other rights 
provided by agreement of the parties.

• Note it does not include 9-612.

Rights of a Secured Party After Debtor Default 2



• Apply to a disposition of equity interests. 
• Two primary rights as an owner of a corporate, llc or lp

interest:  
• Economic.
• Management/Voting Rights
• By agreement of the parties nothing to stop the Lender from 

taking over the management/voting rights and directing the 
operation of the owned entity.

• The Lender also has the right (under Article 8) to have itself 
become the registered holder and to vote that interest prior to 
the time of sale.

Rights of a Secured Party After Debtor Default 2



• Key Elements of a Public Sale: 
• Requirement of Notice.
• Parties entitled to notice.
• Conduct searches. 
• Correct searches.
• Form of notice.
• Correct timing review.  
• Proper advertising of the sale.  

Foreclosure Under the Uniform Commercial Code:
Public Sale 9-610 (b) of the UCC  



• Requirement of Notice. 
• Secured Party must give “a reasonable authenticated 

notification” of sale.
• 10 days prior notice of sale is per se reasonable (but 

could still be subject to attack)
• Applies to both a Public and Private Sale.
• When a federal tax lien has intervened, the Secured 

Party must give 25 days notice of the sale to the IRS (26 
U.S.C. 7425(b) and 7425(c)).  

Foreclosure Under the Uniform Commercial Code:
Public Sale 9-610 (b) of the UCC  



• Parties Entitled to Notice: 
• All Debtors.
• All Secondary Obligors. (think Guarantors).
• All parties, 10 days before the “notification date” held a 

security interest or lien in the collateral that was 
perfected by the filing of a financing statement. 

• Any other party from which the Secured Party has 
received, before the notification date of a claim or 
interest in the collateral. Ask your client! 

Foreclosure Under the Uniform Commercial Code:
Public Sale 9-610 (b) of the UCC  



• Conduct Searches. 
• Secured Party must conduct a search, at least 20 days and 

not more than 30 days before the notification date on all of the 
parties on all Debtors.

• Notification Date (9-611) (a) means the earlier of the date on 
which:   

• (1) a secured party sends to the Debtor and any secondary 
obligor an authenticated notice of disposition; or

• (2) the Debtor and any secondary obligor waive the right to 
notification. 

Foreclosure Under the Uniform Commercial Code:
Public Sale 9-610 (b) of the UCC  



• Correct Searches. 
• Secured Party will be fully responsible for conducting all 

UCC searches in full compliance with Article 9.
• Must search the correct names of all Debtors.   
• Must search all Debtors in the correct jurisdiction.
• Secured Party will take all risk from an improperly 

conducted search or a properly conducted search for 
which the search company makes an error. 

Foreclosure Under the Uniform Commercial Code:
Public Sale 9-610 (b) of the UCC  



• Form of Notice. 
• Use the “safe harbor” form of notice contained in 9-613!
• Must state time and place of public disposition of sale.
• Must describe the collateral.
• States the name, address and telephone number of the 

Secure Party.
• Any particular provisions of the sale or its terms must be 

described.
• Not necessary that the form contain info on any redemption 

rights of the Debtor. 

Foreclosure Under the Uniform Commercial Code:
Public Sale 9-610 (b) of the UCC  



• Correct Timing Review 
1. Establish the Notification Date.
2. Searches: 20 days and not more than 30 days before 

the Notification Date on all of the parties on all Debtors.
3. Send Notice of Sale on the Notification Date.
4. Sale must be at least 10 days after the Notice of Sale is 

sent.

Foreclosure Under the Uniform Commercial Code:
Public Sale 9-610 (b) of the UCC  



• Must Advertise a Public Sale 
1. Standards/sufficiency to meet commercial reasonableness 

test?
2. Advertising in a newspaper should be absolute minimum that 

is needed to satisfy standard.
3. Underlying collateral is real property so view standard from 

that perspective.
4. Cases: Ford and Vlahos v. ITT Commercial Finance Corp. (8 

cal 4th 1220) (1994)-Notice versus actual publicity and 
Vornado (821 A. 2nd. 296) (2002 Del. Ch.).

•

Foreclosure Under the Uniform Commercial Code: Advertising  



1. Employ the same methods of publicity as you would to conduct 
a sale of real property in the ordinary course of business.

2. Hire a broker.
3. Instruct the broker to advertise in trade publications and 

newspapers.
4. Establish physical or electronic data room. 
5. Invite the Mezz Borrower to verify/inspect all due diligence.
6. Afford prospective buyers sufficient time to review due diligence.
7. Sale to only one bidder.
Feedback/Suggestions??

Foreclosure Under the Uniform Commercial Code:
Practical Suggestions (Dubin Article)  



• The Law and a Caveat-The Law - 9-617 of the 
UCC:

• The disposition of collateral after default:
1. Transfers all of Debtor’s rights in the 

collateral.
2. Discharges underlying security interest.
3. Discharges all subordinate security interests 

or liens.

Effect of Disposition After Default



• The Caveat:
• Rights of a Good Faith Transferee.
• A transferee that acts in good faith takes free and clear  

even if  secured party fails to comply with all the 
requirements in Part 6 of Article 9. 

• Comment 1 to 9-617-The 3 rules are available to a 
person who qualifies as a good faith transferee.

• Question to Ponder: Is Mezz Lender via a credit bid a 
“good faith transferee”? 

• Recent Case to discuss.

Effect of Disposition After Default



• Non-affiliated Purchaser from the successful 
bidder at the Sale:

• This party can achieve  “Protected Purchaser” status.
• Section 8-303 defines Protected Purchaser as a 

purchase of a security interest who:
1. Gives value.
2. Obtains control of the security.
3. Does not have notice of any adverse claim to the                     

security.  

Effect of Disposition After Default 



• Atlas MF Mezzanine Borrower v Macquarie 
Texas Loan Holder  LLC* 

• Synopsis: Atlas asking the court to unwind a UCC Public 
Sale of the equity interest in an entity that controlled 11 
commercial pieces of real property

• Macquarie made a 71m secured mezzanine loan to Atlas 
secured by the equity interest in the aforementioned 
entity.

• *2019 NY App LEXIS 4484 (1st Dept. 2019) 

The Atlas Case 



• Terms of sale: Macquarie could reject all bids at the 
sale and could reschedule the  sale without publishing 
the new date of sale. 

• Atlas submitted a bid but Macquarie rejected it.
• On the day before the sale at 4 pm Macquarie 

informed Atlas that it would be permitted to bid at the 
sale.

• Atlas’s last bid was 77m, over KKRs’ bid of 76.75m but 
Macquarie rejected the bid.

The Atlas Case: Some Salient Facts   



• As noted above, a transferee that acts in 
good faith takes free and clear even if the 
foreclosing securing party fails to comply 
with the provisions of Article 9.

• Typical example: Sale of equipment to a 
third party successful bidder.

The Atlas Case: A Good Faith Transferee



• A bad faith transferee takes the collateral 
“subject to the debtors rights in the 
collateral”.

• Atlas argued that Macquerie was a bad 
faith transferee and, as such, Atlas 
retained rights in the collateral and that a 
court could set aside the sale as void and 
invalid.

The Atlas Case: A Bad Faith Transferee



• The court noted that the code does not 
expand on what “subject to the debtors 
rights in the collateral” means.

• 9-617 is silent on remedies so they 
interpreted the code such that “it would be 
a stretch to interpret the language as 
providing a court with the authority to 
unwind a concluded UCC sale.”

The Atlas Case: A Bad Faith Transferee  



• The court looked at 9-625 (which does provide 
remedies) and concluded that Atlas could only 
seek money damages against Macquerie

• The court concluded that Atlas, “after dissolution 
and conclusion  of the sale, (could not) unwind 
the sale, even if a court were to find that KKR 
(the transferee at the sale) was a bad faith 
transferee.” 

The Atlas Case: A Bad Faith Transferee  



• What is the Permanent Editorial Board?: 
• Acts under the Authority of the American Law 

Institute and the Uniform Law Commission
• “Affords guidance in interpreting and resolving 

issues raised by the Uniform Commercial Code 
and or the Official Comments”.

The Atlas Case:
PEB Commentary No 22 August 24, 2020  



• The PEB made clear that a transferee who has 
not acted in good faith (ie the successful bidder 
at the sale in the Atlas case) takes subject to the 
debtor’s right to redemption in addition to other 
rights of the debtor in the collateral.

• The PEB commentary specifically cite the Atlas 
case and disagreed with the decision of the 
court.

The Atlas Case:
PEB Commentary No 22 August 24, 2020  
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