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I. INTRODUCTION

A. When representing a disabled plaintiff in a personal injury or worker
compensation case, attorneys must be sensitive to ethical issues. 

B. The attorney must ensure that either plaintiff has capacity to settle,
applicable law allows a representative to settle on behalf of a plaintiff who
lacks capacity, or a judge authorizes the settlement.

C. Where a personal injury lawyer fears a disabled plaintiff’s family may want
to hijack a settlement, the personal injury lawyer may want to ask the court
to appoint an independent guardian ad litem for the plaintiff.  

D. On resolving a personal injury or worker compensation claim, lawyer must
ascertain liens/claims to repay Medicaid, Medicare, state/local benefits, and
any other applicable claims.

E. A PI/WC attorney who does not resolve government benefit liens/claims
may incur personal liability.

II. GOVERNMENT DISABILITY PROGRAMS

A. People who are disabled for Social Security purposes can qualify for
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government benefits.  To be SS disabled, an adult must be unable to engage
in substantial gainful activity [akin to most kinds of work] due to a
medically determinable impairment expected to last at least a year or result
in death.  42 U.S.C. §423(d)(1)(A).  While work is defined quite broadly, an
individual’s age and condition may be factored in.  42 C.F.R. §404.1505.

B. In addition, states provide various benefits such as supported housing (e.g.
group home or supervised apartment) and day programs to people with
developmental disabilities or mental illness.  Developmental disabilities
involve substantial functional impairments that manifest by age 21.

III. MEANS TESTED DISABILITY PROGRAMS

A. Many key government disability programs like Supplemental Security
Income are limited to individuals whose finances are modest (“Means
Tested”).  Others like some disabilities housing charge an individual with
financial means for benefits that would be provided at little or no cost to an
individual of nominal means.  

B. Personal injury lawyers should design recoveries to avoid disqualifying a
disabled person for Means Tested aid.  Even a disabled individual who
currently receives only benefits that aren’t Means Tested such as Social
Security Disability Insurance and Medicare, may need programs like
Medicaid down the road. 

C. Nearly any settlement paid outright to a disabled person, or a trust that isn’t
exempt would be disqualifying for SSI, Medicaid, and other Means Tested
programs because the recipient of Means Tested benefits has a legal right to
access the settlement to pay for support.  Also, in some cases, a relative’s or
household member’s settlement may be disqualifying because his/her
income and resources may be deemed to the recipient.

‘
D. A recovery paid to a qualifying special needs trust (“SNT”) can make funds

available to supplement rather than supplant a disabled person’s Means
Tested government aid.  However, it may be difficult to arrange to pay a
worker compensation recovery directly into trust although a New Jersey
Supreme Court ruling holds that child support can be paid into an SNT
when in the child’s best interests. J.B. v. W.B.,     N.J.     docket number: A-
111-11 (Aug. 20, 2013) 

E. When a settlement will fund an SNT, settlement documents should call for
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payment directly into trust rather than outright to the plaintiff.  If plaintiff
receives a settlement, it can be difficult to get into a special needs trust and
can lead to otherwise avoidable loss of Means Tested benefits.

IV. SPECIAL NEEDS TRUSTS TO PROTECT GOVERNMENT AID

A. To qualify as an SNT, a trust must be drawn in accordance with rules
governing the Means Tested programs at issue and so that the beneficiary
can’t force the trust to distribute to the beneficiary or fund his/her support.

B. For instance, to avoid disqualifying a beneficiary for SSI and Medicaid, an
SNT containing a beneficiary’s recovery or other amount attributable to the
beneficiary (such as certain divorce payments) must satisfy 42 U.S.C.
§1396p(d)(4)(A or (C).  
1. A 42 U.S.C. 1396p(d)(4)(A) SNT is a traditional trust with just one

disabled beneficiary while a (d)(4)(C) SNT is a pooled trust
sponsored by a non-profit organization.  

2. A 42 U.S.C. 1396p(d)(4)(A) SNT can be more flexible and allows
the beneficiary to choose his own trustee but it may be more
expensive to establish.  

3. Payback Requirements- 42 U.S.C. 1396p(d)(4) requires a d4A trust
to repay Medicaid when the beneficiary dies while a d4C trust must
repay Medicaid with anything the trust doesn’t retain for charitable
purposes.

4. Both 42 U.S.C. 1396p(d)(4)(A) and (C) SNTs also must comply with
POMS discussed below and applicable state requirements.  For
instance, New Jersey Medicaid regulations require SNTs to include
numerous technical record keeping, reporting, and other
requirements.

C. Trust Principal Countable- The Social Security Administrations’ Program
Operations Manual System (commonly called “POMS”) SI 01120.200.D.
says that for SSI purposes a trust is a resource to an individual who can
1. Revoke or terminate the trust and then use the funds to meet his/her

food or shelter needs, 

2. Direct the use of the trust principal for his/her support and
maintenance under the terms of the trust, or 
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3. Sell his/her beneficial interest in the trust.

D. Trust Principal Not Countable- SI 01120.200.D. also says that a trust is not
an SSI resource where individual cannot revoke or terminate the trust or
direct the use of the trust assets for his/ her own support and maintenance.

E. Trust Income Not Countable-  SI 01120.200.D. says where principal of a
trust isn’t SSI countable to the trust beneficiary, undistributed trust income
also isn’t SSI countable to the beneficiary.  
1. As a corollary trust income probably will countable where trust

principal is countable although unusual drafting can split the two.

2. Generally, undistributed trust income isn’t countable if the
beneficiary has no legal right to access it for support, but special
rules make income of certain beneficiary funded trusts countable
subject to statutory exceptions.

F. Non-assignable Income Paid Into Trust- POMS SI 01120.200.D. also says
that amounts that can’t be assigned by law are income to the person entitled
to payment even if they are paid directly into trust.  
1. Thus, pensions subject to the Employee Retirement Income Security

Act (ERISA) are income to the plan participant even if paid into a
SNT or other kind of trust directly by plan because ERISA forbids
assignment of pensions. 

2. Similarly, statutes prohibit assignment in trust of Social Security and
various other government benefits.

G. Alimony Paid Into Trust- Alimony payments into a trust also would be
income to the former spouse where the spouse has a legal right to receive
the payment or access it for support.  However, if the payment is to be made
directly into trust and the trust beneficiary has no right to receive the
payment or access it for support, the payment in trust wouldn’t be income. 
Thus, POMS SI 01120.200.G. notes that child support or alimony payments
paid directly to a trust as a result of a court order, are not income, but are
income if pursuant to an assignment that can be revoked.

H. Equally important, an SNT must be compatible with the beneficiary’s
individual needs.  Therefore, an SNT should not be so restrictive that it
can’t buy needed goods and services.  For instance, a trust for a person with
mental illness may be of little benefit if it can’t pay for his housing in the
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community.  

V. OTHER CONSIDERATIONS

A. Well drafted special needs trust are much more than mere forms drawn
primarily to preserve SSI and Medicaid eligibility.  
1. For instance, a form trust that precludes funding rent may prevent a

huge settlement from meeting a seriously disabled individual’s goal
to live in a nice condominium.  

2. A better approach is to draft an SNT to clearly say the trust has no
obligation to pay for support but not prohibit desirable expenditures. 
However, the drafting must be is very tight to ensure the trust isn’t
obligated to pay for support, which would result in disqualification.

B. While structuring a settlement for a disabled plaintiff can provide tax and
other benefits, it rarely makes sense to structure an entire settlement.  
1. While a case is pending, families often are forced to defer expensive

purchase they greatly desire for lack of funds.  

2. Therefore, it is important to keep liquid sufficient settlement
proceeds to meet pent up demand for such big ticket items as a
disability modified van, disability modified bathroom, computers,
adaptive technology, disabilities camps, etc..

VI. DRAFTING SNTs

A. It isn’t clear whether a trust that says the trustees shall distribute for the
beneficiary’s health and support within the trustees’ discretion has support
obligations or is discretionary.  
1. The 2011, New Jersey Supreme Court may have shed guidance in

affirming the Appellate Division opinion Tannen v. Tannen, 416 N.J.
Super. 248, 3 A.3d 1229, (App. Div. 2010), aff’d, 208 N.J. 409
(2011).  

2. Tannen may indicate that trustees have no distribution obligation
where a trust gives the trustees full discretion over distributions even
if it also says the trustees shall distribute for health, support,
maintenance, and education.  
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3. However, it isn’t clear whether the opinion applies generally to trusts
with hybrid support/discretionary terms because the Appellate
Division  opinion says plaintiff conceded that the trust gave trustees
total discretion and defendant couldn’t force the trustees to make
distributions to her.  

4. We don’t know whether the opinion may have changed if plaintiff
had maintained that the trust was obligated to distribute for the
beneficiary’s support.  

5. Of course, Tannen is not binding outside New Jersey.

B. Parents and grandparents don’t have inherent authority to place a
descendant’s assets/income in trust. 
1. A competent adult can authorize others to place his assets/income in

trust such as via power of attorney.  

2. Court authorization is required to place in trust assets/income of
minor or adult who lacks capacity. Where parents place a minor or
incapacitated child’s funds in SNT without court authorization,  the
beneficiary should have a legal right to terminate and recover the
trust.  Therefore, the SNT should be SSI and Medicaid disqualifying.

C. The common law Doctrine of Worthier Title (“DWT”) makes a so-called
irrevocable trust revocable when the same person is grantor and life
beneficiary and the life beneficiary’s heirs are the remainder beneficiaries.  
1. Social Security Administration guidance says a SNT that is

revocable due to the DWT fails and, therefore, is SSI and Medicaid
disqualifying.

2. A trust that names remainder beneficiaries can avoid the DWT, but
NJ law automatically makes the grantor/life beneficiary’s heirs
where the life beneficiary lacks capacity and life beneficiary funds
the trust.  Consequently, in 2000, I drafted a statute on behalf of the
New Jersey State Bar Association that says DWT doesn’t apply to
SNTs in New Jersey.  
a. The Social Security Administration recognizes the statute at

POMS SI NY01120.200.  

b. However, a SNT can fail due to DWT if the SNT names as
governing law one of the many states that still apply the DWT
or the trust situs is changed to a state that applies the DWT.
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D. As originally drafted, the Uniform Trust Code contained provisions that
could jeopardize SNTs and supplemental needs trusts by forcing them to
fund a beneficiary’s support.  Therefore I drafted a provision on behalf of
the New Jersey State Bar Association that modifies the original UTC to
protect SNTs in New Jersey.
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