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Tips for Optimal Quality

Sound Quality

If you are listening via your computer speakers, please note that the quality 

of your sound will vary depending on the speed and quality of your internet 

connection.

If the sound quality is not satisfactory, you may listen via the phone: dial 

1-866-869-6667 and enter your PIN when prompted. Otherwise, please 

send us a chat or e-mail sound@straffordpub.com immediately so we can address 

the problem.

If you dialed in and have any difficulties during the call, press *0 for assistance.

Viewing Quality

To maximize your screen, press the F11 key on your keyboard. To exit full screen, 

press the F11 key again.
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Continuing Education Credits

In order for us to process your continuing education credit, you must confirm your 

participation in this webinar by completing and submitting the Attendance 

Affirmation/Evaluation after the webinar. 

A link to the Attendance Affirmation/Evaluation will be in the thank you email 

that you will receive immediately following the program.

For additional information about continuing education, call us at 1-800-926-7926 

ext. 2.
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Program Materials

If you have not printed the conference materials for this program, please 

complete the following steps:

• Click on the ^ symbol next to “Conference Materials” in the middle of the left-

hand column on your screen.  

• Click on the tab labeled “Handouts” that appears, and there you will see a 

PDF of the slides for today's program.  

• Double click on the PDF and a separate page will open.  

• Print the slides by clicking on the printer icon.
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Medicare/Medicaid 
Challenges in Personal 
Injury Cases



1. Special Needs Settlement Planning 
(Medicaid);

2. “Do You Want to Protect Your Future 
Medicare Benefits (Medicare)?”

3. Predictive Settlement Strategies;
4. Question/Answer.

6

Agenda



Introduction
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Special Needs Settlement Planning



Government Disability Programs
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Special Needs Settlement Planning



Means Tested Disability Programs
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Special Needs Settlement Planning



Special Needs Trusts to Protect 
Government Aid
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Special Needs Settlement Planning



Other Considerations
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Special Needs Settlement Planning



Drafting SNTs
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Special Needs Settlement Planning



“Do You Want to 
Protect Your 

Medicare Benefits?”
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Protecting Healthcare Benefits

Lawyer : “Do you want to protect your future 
Medicaid benefits as part of settling your case?”
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Protecting Healthcare Benefits

Lawyer : “Do you want to protect your future 
Medicare benefits as part of settling your 
case?”
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Protecting Medicare Benefits

Client : “No, I’m good. Don’t need Medicare.”
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Protecting Medicare Benefits

Client : “Of course I do. I need Medicare.”
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Similarities Between Medicare and Medicaid

• Both provide health insurance to vulnerable 
groups of US citizens;

• Both are funded by the federal government;
• Both were created at the same time;
• Both are overseen by the same federal 

agency (HHS and CMS); and 
• Both sound the same.
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Medicare Medicaid
Statutory Citation 42 U.S.C. § 1395 42 U.S.C. § 1396

Type of Benefit Entitlement Based Needs Based

Criteria (LA) Age, Disability, Special Qualifiers Income ($2,250 for singles; 
$4,500 for married)

Beneficiaries (LA) 847,969 Parts A/B/C (as of 9/2018)
640,076 Part D (as of 9/2018)

1,455,451 (as of August 2018)

How to Protect 
Future Eligibility

Don’t Bill Medicare When 
Settlement Proceeds Paid for 
Future Medicals

Special Needs Trust, ABLE 
Account

Differences Between Medicare and Medicaid



Protecting Medicare Benefits

Lawyer : “Do you want to protect your future 
Medicare benefits as part of settling your 
case?”
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Medicare Secondary Payer Act

According to MSP Act, payment … may not be 
made … with respect to any item or service to the 
extent that … payment has been made or can 
reasonably be expected to be made under a
workers’ compensation plan, an automobile or 
liability insurance plan (including a self-insured 
plan) or under no fault insurance.

42 U.S.C. § 1395y(b)(2)(A)(ii)
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Medicare Secondary Payer Act

According to MSP Act, payment … may not be 
made … to the extent that … payment has been 
made under a liability insurance plan…

42 U.S.C. § 1395y(b)(2)(A)(ii)
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What If You Ignore Future Medicare Issue?
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Date of 
Injury

Claim 
Filed/Case 
Litigated

Date of 
Settlement

Release 
Executed

Future 
Medical 
Expense 
Incurred

CMS Gets 
Bill

CMS Does 1 
of 3 Things



What Happens When CMS Gets Bill

1. Medicare pays bill and no issue ever arises;

2. Medicare rejects bill, telling medical provider 
to collect from patient; or

3. Medicare pays bill, then seeks recovery
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What Happens if CMS Pursues Repayment?

• Client gets letter from CMS;

• Client calls lawyer;

• 2 possible outcomes:
• Client can sue for legal malpractice;

• Client can call state bar.

OR, CMS can send that letter directly to lawyer 
pursuant to 42 C.F.R. § 411.24(g).
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42 C.F.R. § 411.24(g)

If a Medicare conditional payment is made, the following rules 
apply:

(g) Recovery from parties that receive primary payments. CMS 
has a right of action to recover its payments from any entity, 
including a beneficiary, provider, supplier, physician, attorney, 
State agency or private insurer that has received a primary 
payment.
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What Can Medicare Recover? 

• 1x Damages (42 U.S.C. § 1395y(b)(2)(B)(ii));

• 1x Damages plus Interest [10.40%] (Id.);

• 2x Damages (42 U.S.C. § 1395y(b)(2)(B)(iii));

• 2x Damages plus Interest [10.40%] (Id.); or

• 3x Damages plus penalties of between $10,781.40 and 
$21,562.80 per claim (31 U.S.C. §§ 3729 – 3733)
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Medicare False Claims Penalties in Action 
Joe, a disabled individual now on Medicare, settled a PI case in 
March 2018 for $600,000. Of that, he was paid $150,000 for his 
future medicals related to his accident. Joe’s lawyer did not ask 
Joe if he wanted to protect his future Medicare benefits during 
his PI settlement.

Joe now seeks medical treatment for injuries related to his 
settlement. Not knowing any better, Joe instructs his medical 
provider to submit bills to Medicare for payment. Provider does 
that and Medicare pays the following bills:
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Medicare False Claims Penalties in Action 
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Procedure Bill

Orthopedic Exam of Neck $350

Orthopedic Exam of Knees $700

Back Surgery $100,000

Pain Medication (Neck) $36

Pain Medication (Knees) $36

Total $101,122



Medicare False Claims Penalties in Action 
If Medicare pays these bills and later determines that they’re 
fraudulent because Joe should have paid those from his 
settlement proceeds, then an FCA case could potentially triple 
the fed govt damages ($101,122 x 3 = $303,366).

Plus, the fed govt would be entitled to penalties for five 
different fraudulent claims totaling up to $107,814 ($21,562.80 
per claim).

Joe’s total exposure = $303,366 + $107,814 = $411,180.
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2 Questions:

1. Has payment been made for 
Medicare covered future 
medicals within the 
settlement/judgment/award?

2. If so, then how much?
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Can you predict a claimant’s 
outcome and protect their 

benefits?

YES!!
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Predictive Settlement Strategies

• Using the “Portal Freeze”;

• Allocation Opinions;

• Arbitration/Merits 
Determination
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The Secret To Arbitration
“Don’t Settle”

• CMS will demand reimbursement in full and 
may recoup from the total amount of the 
settlement;

• But CMS “will not seek recovery from 
portions of court awards designated for 
losses other than non-medical services.”

Hadden v. United States, 661 F.3d 298 (6th Cir. 2011)
Medicare Secondary Payer Recovery Manual, Sec. 50.4.4
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How to Create Arbitration Award 
and Judgment

• Start with an agreement to arbitrate – Its 
better not to settle the case.

• The parties will agree to arbitrate and may 
stipulate:

• The total maximum amount of the award or a high/low and or 
contributory negligence or liability.

• Causation and the scope of injury (and the scope and extent of related 
future medical care).

• The total judgement value of the case vs. the stipulated cap, for purposes 
of allocation.
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How to Create Arbitration Award 
and Judgment

• File a Joint Petition to Arbitrate and Stay the 
Proceedings;
• Under the Federal Arbitration Act (FFA) [9 U.S.C. Sec. 1, et 

seq] the parties to a dispute may agree to refer a case to 
arbitration.

• A mutually acceptable arbitrator should be appointed –An 
experienced lawyer is the best arbitrator.

• The arbitrator will circulate an Arbitration Agreement 
containing the stipulations and listing arbitrable issues.
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How to Create Arbitration Award 
and Judgment

• Arbitrate the Case as Efficiently as Possible;
• Stipulate everything possible.
• Submit the case to the arbitrator in writing.
• Do everything possible by telephone and e-mail.
• Request a specific and particularized award setting out the 

medical and non-medical  awards elements of the award.

NOTE - THE ARBITRATOR MUST MAKE FINDINGS OF FACT 
AND/OR LAW 
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How to Create Arbitration Award 
and Judgment

• The Arbitrator will issue an “Award” in the form of a detailed 
“verdict form” showing the elements of damage and the 
Arbitrator’s findings of fact and/or law. 

• If the Award is acceptable to the parties a Joint Petition to 
Make the Arbitrators Award an Order of the Court will be filed.

• When the Award becomes an order of the court, and 
designates non-medical and medical losses as elements of 
damage, it  will limit CMS’s recovery to the medical damages 
awarded.



41

The Hypothetical Case

SERIOUS INJURY CASE—
• Judgment value of  over $5,000,000
• Lots of comparative and some coverage issues
• Limited recovery available (limits of 3 Million).
• The parties will agree to a high/low of $2.0 mil to $3.0 mil 

(policy limits).
• MEDICARE DEMANDS $200,000 but the demand 

contains unrelated charges.
• FUTURE MEDICALS could exceed $500k.
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Economic Damages Non-Economic Damages
Past Medical 
Expenses

$ 100,000 Pain & Suffering $ 1,000,000

Future Medical 
Expenses

$ 100,000 
(life care plan was 
$1.6 mil)

Mental Distress and 
Emotional Trauma

$ 500,000

• Medicare $ 50,000 (disputes 
resolved by 
arbitrator’s review)

Disfigurement $ 150,000

• Non-Medicare
• Medicaid

$ 50,000  (collateral 
source issues)

Lost Enjoyment of 
Life

$100,00

Loss of Earning 
Capacity

$ 200,000 Other (Humiliation) $ 50,000

Loss of Household 
Services (need to 
hire)

$ 50,000

Out-of-Pocket 
Expenses

$ 50,000

Total Economic 
Damages

$ 500,000 Total Non-Economic 
Damages

$ 1,800,000

Total Damages $ 2,300,000
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3 Questions:

1. Do you think protecting a client’s future 
Medicare/Medicaid benefits is important?

2. If so, then will you do that yourself or seek 
help?

3. If you seek help, will you rely on legal advice 
or vendor advice?
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Do You Think Protecting a 
Client’s Future 

Medicare/Medicaid Benefits is 
Important?

Yes or No?
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If You Think It’s Important, 
Will you Protect the Client’s 
Medicare/Medicaid Benefits 

Yourself or Seek Help?

Pros and Cons
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Final Consideration

If Medicare/Medicaid takes issue at a later 
date, are you willing to represent that client 

against the federal government? 

In other words,
will you stand behind your own legal advice?



47

If You Seek Help, Will You Rely 
on Legal Advice or Vendor 

Advice?

Pros and Cons
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Legal Advice Vendor Advice
Attorney/Client Privilege Yes No

Work Product Privilege Yes No

Protected by Conclusion 
from CMS?

Yes No

Differences Between Lawyers and Vendors



Conclusions

• Most clients expect that settlements will not disrupt 
government health insurance;

• While most lawyers know that future Medicaid 
benefits may be jeopardized by a settlement, most 
do not understand the same is true for future 
Medicare benefits;

• Addressing these issues proactively using predictive 
settlement solutions from experienced lawyers is 
the best option.
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Questions?
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Presenter Email Website
John Cattie jcattie@cattielaw.com www.cattielaw.com

Bruce Cranner bcranner@talleyanthony.com www.talleyanthony.com

Larry Friedman LAF@SpecialNeedsNJ.com www.specialneedsnj.com


