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Tips for Optimal Quality

Sound Quality

If you are listening via your computer speakers, please note that the quality 

of your sound will vary depending on the speed and quality of your internet 

connection.

If the sound quality is not satisfactory, you may listen via the phone: dial 

1-877-447-0294 and enter your Conference ID and PIN when prompted. 

Otherwise, please send us a chat or e-mail sound@straffordpub.com immediately 

so we can address the problem.

If you dialed in and have any difficulties during the call, press *0 for assistance.

Viewing Quality

To maximize your screen, press the ‘Full Screen’ symbol located on the bottom 

right of the slides. To exit full screen, press the Esc button.
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Continuing Education Credits

In order for us to process your continuing education credit, you must confirm your 

participation in this webinar by completing and submitting the Attendance 

Affirmation/Evaluation after the webinar. 

A link to the Attendance Affirmation/Evaluation will be in the thank you email 

that you will receive immediately following the program.

For additional information about continuing education, call us at 1-800-926-7926 

ext. 2.
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If you have not printed the conference materials for this program, please 

complete the following steps:

• Click on the link to the PDF of the slides for today’s program, which is 

located to the right of the slides, just above the Q&A box.

• The PDF will open a separate tab/window.  Print the slides by clicking on the 

printer icon.

Recording our programs is not permitted. However, today's participants can 

order a recorded version of this event at a special attendee price. Please call 

Customer Service at 800-926-7926 ext.1 or visit Strafford’s website 

at www.straffordpub.com.
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Medicare, Medicare 
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Attorney Liability
➢ CMS has a right of action to recover its payments from any entity, including a beneficiary, provider, 

supplier, physician, attorney, state agency or private insurer that has received a primary payment.”
42 C.F.R. §411.24(g)

❖ United States v. Weinberg, 2002 U.S. Dist. LEXIS 12289 (E.E. Pa. July 1, 2002).
❖United States v. Harris, 2009 U.S. Dist. LEXIS 23956 (N.D. W. Va. March 26, 2009) affirmed, 334 F. 

App’x 569 (4th Cir. 2009).
❖Denekas v. Shalala, 943 F. Supp. 1073 (S.D. Iowa 1996).

➢The United States may … collect double damages against any [ ] entity … that has received payment 
from a primary plan or from the proceeds of a primary plan’s payment to any entity.”

❖ Humana v. Paris Blank LLP, 2016 U.S. Dist. LEXIS 61814

➢ “If it is necessary for CMS to take legal action to recover from the primary payer, CMS may recover twice
the amount specified.”
❖ 42 C.F.R. §411.24(c)(2)



Attorney Independently Liable

“When an attorney fails to reimburse Medicare, the United States can recover from the
attorney—even if the attorney already transmitted the proceeds to the client.”

“Congress enacted these rules to ensure timely repayment from responsible parties, and we
intend to hold attorneys accountable for failing to make good on their obligations.



Attorney’s Duty to Repay

“We intend to hold attorneys accountable for failing to make good on their obligations to
repay Medicare for its conditional payments.”

“[T]hose receiving the proceeds of the settlement or judgment, including the injured person’s
attorney, are required to repay Medicare for the conditional payments.”



Cannot Shift Responsibility

“Plaintiffs’ attorneys cannot refer a case to or enter into a joint representation agreement with
co-counsel and simply wash their hands clean of their obligations to reimburse Medicare for its
conditional payments.”

“We intend to hold attorneys accountable for failing to make good on their obligations to
repay Medicare for its conditional payments, regardless of whether they were the ones primarily
handling the litigation for the plaintiff.”



Prosecutions Continue

“This settlement agreement should remind personal injury lawyers and others of their
obligation to reimburse Medicare when they receive settlement or judgment proceeds for their
clients.”

“Lawyers need to set a good example and follow the rules of the road for Medicare
reimbursement. If they don’t, we will move aggressively to recover the money for taxpayers.”



DOJ Settlement Components

In each of these cases the Department of Justice not only required lump sum
settlement payments from the respective law firms, but they also required each
firm to institute specific Medicare file handling protocols. These protocols are
identical in each case.

➢ Designate a person at the firm responsible for paying Medicare secondary
payer debts;

➢ Train the employee to ensure that the firm pays these debts on a timely
basis; and

➢ Review any additional outstanding debts to ensure compliance.



Required Forms
➢ Two necessary forms to allow access to client’s Medicare information.

❖ Form A: Proof of Representation             
https://www.cms.gov/Medicare/Coordination-of-Benefits-and-
Recovery/Beneficiary-Services/Medicares-Recovery-
Process/Downloads/Proof-of-Representation-Model-Language.pdf

❖ Letters of Administration required for deceased beneficiaries

❖ Form B: Consent to Release 
http://www.cms.gov/Medicare/Coordination-of-Benefits-and-
Recovery/Coordination-of-Benefits-and-Recovery-Overview/Non-Group-
Health-Plan-Recovery/Downloads/ConsenttoRelease.pdf

❖ Your firm’s HIPAA form will suffice

https://www.cms.gov/Medicare/Coordination-of-Benefits-and-Recovery/Beneficiary-Services/Medicares-Recovery-Process/Downloads/Proof-of-Representation-Model-Language.pdf
http://www.cms.gov/Medicare/Coordination-of-Benefits-and-Recovery/Coordination-of-Benefits-and-Recovery-Overview/Non-Group-Health-Plan-Recovery/Downloads/ConsenttoRelease.pdf


Notice

➢ Report  your claim to the Benefits Coordination  & Recovery Center (BCRC) 
for Medicare. 

❖ By telephone 1-855-798-2627, where you can report up to eight claims

❖ By mail to:

MEDICARE-MSP General Correspondence
P.O. Box 138897
Oklahoma City, OK 73113-8897

❖ Online using the Medicare Portal



Rights & Responsibilities

❖Medicare will respond to notice within 14 days. 
❖ You will need to make sure all the information contained in this letter is 

correct. If it is not, you will need to fill it out accordingly, and send it back 
to the address on the letter. 

❖ If you do not receive this letter, then you will need to re-submit your 
documentation.

❖ From this point on, you will need to send a Correspondence Cover Sheet 
with any correspondence to Medicare.

❖ The Correspondence Cover Sheet can be found here: 
https://www.cms.gov/Medicare/Coordination-of-Benefits-and-
Recovery/Coordination-of-Benefits-and-Recovery-Overview/Non-Group-
Health-Plan-Recovery/Downloads/MSPRC-NGHP-Correspondence-Cover-
Sheet.pdf



Conditional Payment Summary 

➢ Sent within 65 days of receiving your Rights and Responsibilities Letter.  
This letter will list all the claims related to the injuries.

➢ Conduct an audit of the Conditional Payment Summary

❖ Provider Name
❖ Diagnosis Codes
❖ From-To Dates
❖ Total Charges



MSPRP-The Medicare “Portal”

The single most useful tool in addressing Medicare’s Conditional Payment
interest is the Medicare Secondary Payer Recovery Portal (MSPRP) – often
just called the Medicare Portal.

USE IT!

https://www.cob.cms.hhs.gov/MSPRP/login

https://www.cob.cms.hhs.gov/MSPRP/login


MSPRP-The Medicare “Portal”



MSPRP- Functionality

➢ FREE
➢ Same tool used by all lien resolution vendors
➢ Full file management

❖ Reporting
❖ Auditing/Disputing
❖ Correspondence
❖ Pre-mediation final claim amount
❖ First and second level appeals
❖Wavier/Compromise/Refund requests

➢ Live viewing of CMS file actions
➢ Up to date claim amounts

❖ Liability
❖ No-Fault



Pre-Mediation Disputes



Pre-Mediation

Must have access to the 
Medicare Secondary Payer 
Recovery Portal (MSPRP)

https://www.cob.cms.hhs.gov/
MSPRP/login

https://www.cob.cms.hhs.gov/MSPRP/login


Final Conditional Payment Process 

➢ 120 Days from anticipated settlement

➢ Only one “dispute” available during this period
❖ BCRC must respond within 11 days or dispute is 

automatically granted

➢ Download letter immediately
❖ Amount is final for 3 days (including day of 

download)

➢ Calculate Medicare repayment during mediation

➢ Report settlement to BCRC via portal within 30 days

➢ BCRC will send a written Final Demand



During Mediation

➢Confirms amount is FINAL for 3 
business days.

➢Provides date by which notification to 
BCRC of settlement is required

➢Useful to prevent insurance carrier from 
delaying settlement funds until receipt 
of the “Final Demand.”





Audit & Dispute

❖ Contact Medicare noting which claims are not related and why.

❖ If the injury claimed is complex in nature, provide medical records to 
support your dispute

❖ Hospital Acquired Conditions

❖ Is unrelated care “bundled” with related care?

❖ Do not use a highlighter as Medicare scans their documents in and thus 
highlighting does not show up.

❖ Don't forget to send your Correspondence Cover Sheet.



Hospital Acquired Conditions

➢ Specific items/ ICD-10 codes 
that Medicare should not have 
paid.

➢ Apply facts of specific case and 
extrapolate from this list when 
disputing.  

➢ https://www.cms.gov/Medicare/
Medicare-Fee-for-Service-
Payment/HospitalAcqCond/icd1
0_hacs.html

https://www.cms.gov/Medicare/Medicare-Fee-for-Service-Payment/HospitalAcqCond/icd10_hacs.html


Bundled Charges

➢ “The statutory phrase ‘an item 
or service’ clearly does not refer 
to multiple medical treatments 
just because they appear under 
one charge.”



Final Demand

❖ Once you settle your case advise Medicare.
❖ Download the "Final Settlement Detail Document“

❖ http://www.cms.gov/Medicare/Coordination-of-Benefits-and-
Recovery/Coordination-of-Benefits-and-Recovery-Overview/Non-
Group-Health-Plan Recovery/Downloads/Final_Settlement_Detail.pdf

❖ Provide the information on company letterhead
❖ Total amount of the settlement
❖ Total Amount of Med-Pay or PIP
❖ Attorney Fee Amount paid by the beneficiary
❖ Additional Procurement Expenses Paid by the Beneficiary

❖ Attached itemized list of these expenses
❖ Date the Case was Settled

http://www.cms.gov/Medicare/Coordination-of-Benefits-and-Recovery/Coordination-of-Benefits-and-Recovery-Overview/Non-Group-Health-Plan%20Recovery/Downloads/Final_Settlement_Detail.pdf


Repayment Calculations
➢ C.F.R. 411.37(c)

❖Medicare payments are less than the judgment or settlement.
❖Add (Attorney’s Fees) and (Costs) = Total Procurement Costs
❖(Total Procurement Costs) / (Gross Settlement Amount) = Ratio
❖Multiply (Lien Amount) by (Ratio) = Reduction Amount
❖(Lien Amount)-(Reduction Amount) = Medicare Demand 

➢ C.F.R. 411.37(d)
❖Medicare payments equal or exceed the judgment or settlement.

❖Add (Attorney’s Fees) and (Costs) = Total Procurement Costs
❖(Gross Settlement)-(Total Procurement Costs) = Medicare Demand



Payment

❖ Pay demand amount within 60 days or the lien will accrue interest.

❖ Request for Appeal or Waiver does not toll interest.

❖ Interest is due and payable for each full 30 day period the debt remains 
unresolved.

❖ By law all payments are applied to interest first, principal second.
❖ 42 C.F.R.411.24(m)

❖ After receiving payment, Medicare will send a letter stating the lien has 
been reduced to zero and the case is closed.



Advantage & Supplements?

➢ Medicare Advantage Plans (Parts C & D)
❖ “Replacement” Plans
❖ Medicare pays a fixed amount for your care

every month to the companies offering MAO
Plans.

❖ These companies must follow rules set by
Medicare.

➢Medicare Supplement Plans
❖ There are 10 standardized “Medigap” plans

available in most states.
❖ Common Types – F, G, K, L, M, & N
❖ These plans are governed by state

subrogation/reimbursement laws.



MAO Plans Recovery Rights

➢ Exactly the same as CMS under Parts A & B.

➢ “The district court concurred with the Third Circuit’s analysis of
the MSP private cause of action and held that ‘[t]he statutory
text of the MSP Act clearly indicates that MAOs are included
within the purview of parties who may bring a private cause of
action.’ We agree.”
❖ Humana Medical Plan, Inc. v. Western Heritage Ins. Co., No. 15-11436 (11th Cir. Aug. 8, 2016)



Resolution
➢ Administered by private insurance

companies so many of the difficulties
that dealing with BCRC or CMS can
entail are avoided.

➢ Often will consider equity and fairness

➢ The Medicare Secondary Payer Act is
their recovery vehicle.

➢ Apply §1862(b) & §1870(c) of the Social 
Security Act and 31 U.S.C § 3711.



Medicare Forms

Form:

SSA-632-BK



http://www.cms.gov/Medicare/Coordination-of-Benefits-and-Recovery/Coordination-of-Benefits-and-Recovery-Overview/Downloads/SSA-632-Request-for-Waiver.pdf
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