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Tips for Optimal Quality

Sound Quality
If you are listening via your computer speakers, please note that the quality 
of your sound will vary depending on the speed and quality of your internet 
connection.

If the sound quality is not satisfactory, you may listen via the phone: dial 
1-877-447-0294 and enter your Conference ID and PIN when prompted. 
Otherwise, please send us a chat or e-mail sound@straffordpub.com immediately 
so we can address the problem.

If you dialed in and have any difficulties during the call, press *0 for assistance.

Viewing Quality
To maximize your screen, press the ‘Full Screen’ symbol located on the bottom 
right of the slides. To exit full screen, press the Esc button.

FOR LIVE EVENT ONLY



Continuing Education Credits

In order for us to process your continuing education credit, you must confirm your 
participation in this webinar by completing and submitting the Attendance 
Affirmation/Evaluation after the webinar. 

A link to the Attendance Affirmation/Evaluation will be in the thank you email 
that you will receive immediately following the program.

For additional information about continuing education, call us at 1-800-926-7926 
ext. 2.

FOR LIVE EVENT ONLY



Program Materials

If you have not printed the conference materials for this program, please complete 
the following steps:

• Click on the link to the PDF of the slides for today’s program, which is located 
to the right of the slides, just above the Q&A box.

• The PDF will open a separate tab/window.  Print the slides by clicking on the 
printer icon.

Recording our programs is not permitted. However, today's participants can 
order a recorded version of this event at a special attendee price. Please call 
Customer Service at 800-926-7926 ext.1 or visit Strafford’s website 
at www.straffordpub.com.

FOR LIVE EVENT ONLY

http://www.straffordpub.com/


TODAY’S AGENDA

• Medicare Parts A and B

• Medicare Part C

• Medicare Part D

• Future Medicals and Medicare Set-Asides

• Medicaid



MEDICARE PARTS A & B - OVERVIEW



MEDICARE PARTS A & B - BASICS

42 U.S.C. §1395y(b)(2) - Reimbursement
“[P]ayment may not be made . . . with respect to any [medical] item or service . . . to the 
extent that payment has been made or can reasonably be expected to be made under a 
workers’ compensation plan, an automobile or liability insurance plan (including self-

insured) or no-fault insurance.”

42 U.S.C. § 1395y(b)(8)(A) - Reporting
MMSEA Section 111, all insurers—liability, no-fault, and workers’ compensation—as well as 
self-insurers, collectively referred to as “responsible reporting entities,” (RREs), must report 
information regarding payments made to Medicare beneficiaries and other data to ensure 

proper coordination of benefits with the Medicare program



MEDICARE 
SECONDARY 

PAYER –
CONSEQUENCES 
FOR FAILURE TO 

ADDRESS

• Exposure for All Parties: 
• Lawsuit plus double damages
• Feds may file suit to recover its 

conditional payment amount, plus 
double damages, plus interest. 

• 42 C.F.R. § 411.24(c)(2)
• 42 C.F.R. § 411.24(m)

• Joining in action
• Medicare has a separate subrogation 

right to join or intervene into any 
action related to events that required 
payment for medical care. 

• 42 U.S.C. § 411.26(b)



MEDICARE 
SECONDARY 

PAYER –
CONSEQUENCES 
FOR FAILURE TO 

ADDRESS

• Exposure for Plaintiff Only: 

• Benefit offsets

• Medicare may recover against the 
beneficiary’s Social Security benefits, 
Railroad Retirement benefits, or tax 
refunds. 

• Loss of benefits

• Medicare may refuse to pay for future 
medical care for the settlement related 
injury.

• 42 C.F.R. § 411.24(d)



MEDICARE 
SECONDARY 

PAYER –
CONSEQUENCES 
FOR FAILURE TO 

ADDRESS

• Exposure for Payer Only: 

• Civil Monetary Penalties

• May be assessed penalty up to $1,000 per 
day per claim not reported timely under 
MMSEA Section 

• 42 U.S.C. § 1395y(b)(8)(E)(i)

• Final regulations forthcoming



CONSEQUENCES FOR FAILURE TO ADDRESS -
U.S. V. ANGINO (2019 U.S. DIST. LEXIS 30499; 2019 WL 931695)

FACTS
• PI case filed against pharmacy and medical care center for distribution of incorrect 

prescription medication that caused harm to plaintiff after ingestion. 
• Plaintiff settled lawsuit assuming Medicare’s lien totaled  $1,212.00 based on a 

conditional payment amount. After reporting settlement, CMS issued a final demand in 
the amount of $84,353.00 → $53,295.14 post procurement cost offset. 

• Plaintiff did not pay the final demand amount, filed suit in U.S. district court challenging 
the amount but lost due to failing to exhaust admin remedies.

• Before the plaintiff lost his action, CMS filed a separate suit against the plaintiff’s estate 
and the plaintiff’s attorney in the personal injury action. CMS sought full reimbursement 
of the $84,353.00 plus interest, arguing that the law (42 CFR § 411.37(e)) allows CMS to 

not provide a procurement offset when it “must file” suit to recover its final demand 
amount. 



CONSEQUENCES FOR FAILURE TO ADDRESS -
EXAMPLES OF RECENT DOJ ACTION

Recently, the US Department of Justice (DOJ) has pursued/resolved at least 4 cases with law 
firms for alleged non-compliance with MSP obligations

• June 2018: Firm allegedly failed to repay conditional payments for 9 clients. Ultimately 
settled for $28,000, was required to designate and train an employee responsible for ensuring 

MSP debts were paid, and to review debts every 6 months with the employee to ensure 
compliance.

• March 2019: Firm allegedly failed to repay conditional payments for one client receiving a 
$1.15 million settlement. The case settled for $250,000 and the same conditions as the June 

2018 settlement.
• November 2019: Firm allegedly failed to repay conditional payments for six clients, 4 of whom 

were either referred or part of a co-counsel arrangement. The firm was required to repay 
$91,406.98, with the U.S. DOJ noting that attorneys still had responsibilities, even if the 

cases has been referred out or part of co-counsel agreement.
• January 2020: Firm allegedly failed to repay conditional payments for 8 clients. Ultimately 

settled for $6,604.59, was required to designate and train an employee responsible for 
ensuring MSP debts were paid, to review debts every 6 months with the employee to ensure 

compliance, and to provide written certifications of compliance.



ATTORNEY LIABILITY

• CMS has a right of action to recover its payments from any entity, including a 
beneficiary, provider, supplier, physician, attorney, state agency or private insurer that 

has received a primary payment. 42 C.F.R. §411.24(g)
• United States v. Weinberg, 2002 U.S. Dist. LEXIS 12289 (E.E. Pa. July 1, 2002).
• United States v. Harris, 2009 U.S. Dist. LEXIS 23956 (N.D. W. Va. March 26, 2009) 

affirmed, 334 F. App’x 569 (4th Cir. 2009).
• Denekas v. Shalala, 943 F. Supp. 1073 (S.D. Iowa 1996).

• The United States may … collect double damages against any [ ] entity … that has 
received payment from a primary plan or from the proceeds of a primary plan’s payment 

to any entity.
• Humana v. Paris Blank LLP, 2016 U.S. Dist. LEXIS 61814



ATTORNEY 
INDEPENDENTLY 

LIABILITY

• “When an attorney fails to 
reimburse Medicare, the United 
States can recover from the 
attorney—even if the attorney 
already transmitted the proceeds to 
the client.”

• “Congress enacted these rules to 
ensure timely repayment from 
responsible parties, and we intend 
to hold attorneys accountable for 
failing to make good on their 
obligations.



ATTORNEY’S DUTY TO REPAY

“We intend to hold attorneys accountable for failing to make good on their
obligations to repay Medicare for its conditional payments.”

“[T]hose receiving the proceeds of the settlement or judgment, including
the injured person’s attorney, are required to repay Medicare for the
conditional payments.”



CANNOT SHIFT RESPONSIBILITY

“Plaintiffs’ attorneys cannot refer a case to or enter into a joint
representation agreement with co-counsel and simply wash their hands
clean of their obligations to reimburse Medicare for its conditional
payments.”

“We intend to hold attorneys accountable for failing to make good on their
obligations to repay Medicare for its conditional payments, regardless of
whether they were the ones primarily handling the litigation for the
plaintiff.”



PROSECUTIONS CONTINUE

“This settlement agreement should remind personal injury lawyers and others
of their obligation to reimburse Medicare when they receive settlement or
judgment proceeds for their clients.”

“Lawyers need to set a good example and follow the rules of the road for
Medicare reimbursement. If they don’t, we will move aggressively to recover
the money for taxpayers.”



DOJ SETTLEMENT COMPONENTS

In each of these cases the Department of Justice not only required
lump sum settlement payments from the respective law firms, but
they also required each firm to institute specific Medicare file
handling protocols. These protocols are identical in each case.

• Designate a person at the firm responsible for paying Medicare
secondary payer debts;

• Train the employee to ensure that the firm pays these debts on a
timely
basis; and

• Review any additional outstanding debts to ensure compliance.



BEWARE THE BIG BAD WOLFISH!
“U.S. Attorney Robert K. Hur commended Eric Wolfish, Assistant Regional
Counsel, United States Department of Health and Human Services, Office of
the General Counsel, Region III, for his work in the investigation.”
March 18, 2019

“U.S. Attorney Robert K. Hur commended Eric Wolfish, Assistant Regional
Counsel, United States Department of Health and Human Services, Office of
the General Counsel, Region III, for his work in the investigation.”
November 4, 2019

“The case was handled by Assistant U.S. Attorney Michael S. Macko, acting
upon a referral from Eric S. Wolfish, Assistant Regional Counsel for the
United States Dept. of Health and Human Services, Office of the General
Counsel, Region III.”
January 8, 2020

PROMOTION – Special Assistant U.S. Attorney
February 2020



REGULATORY AUTHORITY

“CMS has a right of action to recover its payments from any entity, including a beneficiary,
provider, supplier, physician, attorney, state agency or private insurer that has received a

primary payment.”

42 C.F.R. §411.24(g)

• United States v. Weinberg, 2002 U.S. Dist. LEXIS 12289 (E.E. Pa. July 1, 2002).
• United States v. Harris, 2009 U.S. Dist. LEXIS 23956 (N.D. W. Va. March 26, 2009) affirmed,

334 F. App’x 569 (4th Cir. 2009).
• Denekas v. Shalala, 943 F. Supp. 1073 (S.D. Iowa 1996).

“If it is necessary for CMS to take legal action to recover from the primary payer, CMS may recover
twice the amount specified.”

42 C.F.R. §411.24(c)(2)



BEST 
PRACTICES –

MEDICARE 
PARTS A & B



AUDIT & DISPUTE

• Contact Medicare noting which claims are not related and why.

• If the injury claimed is complex in nature, provide medical records to support your 
dispute

• Hospital Acquired Conditions

• Is unrelated care “bundled” with related care?

• Do not use a highlighter as Medicare scans their documents in and thus 
highlighting does not show up.

• Don't forget to send your Correspondence Cover Sheet.



HOSPITAL ACQUIRED CONDITIONS

 Specific items/ ICD-10 codes 
that Medicare should not 
have paid.

 Apply facts of specific case 
and extrapolate from this list 
when disputing.  

https://www.cms.gov/Medicare/Medicare-Fee-for-Service-
Payment/HospitalAcqCond/icd10_hacs.html

https://www.cms.gov/Medicare/Medicare-Fee-for-Service-Payment/HospitalAcqCond/icd10_hacs.html


BUNDLED CHARGES

“The statutory phrase ‘an 
item or service’ clearly does 
not refer to multiple medical 
treatments just because 
they appear under one 
charge.”



BE ST  PR AC T ICES  – R E LE ASE  
LANG UAG E   

MAYO V. NY U  LANG ONE  ME D. 
C T R . 2 0 1 8  NY  SL I P  OP  

3 0 4 5 6 (U)

• Med mal settlement for $725,000 with Medicare lien of 
$1,811.95, final lien believed to be $2,824.50, remainder 
paid to estate executor, care of attorneys

• Release signed and mailed to defendant – same date 
CMS sent its final lien letter seeking $145,764.08

• ALJ found plaintiff was responsible for conditional 
payments & interest

• Insurer and defendant did not sign agreement as 
required therein

• Plaintiff successfully moved to void agreement

• Contract “effective upon execution by the parties”

• Defendant drafted 

• Grounds of mutual mistake with error substantial to 
prevent a meeting of the minds



MSPRP - FUNCTIONALITY

• FREE
• Same tool used by all lien resolution vendors
• Full file management
• Reporting
• Auditing/Disputing
• Correspondence
• Pre-mediation final claim amount
• First and second level appeals
• Wavier/Compromise/Refund requests
• Live viewing of CMS file actions
• Up to date claim amounts 
• Liability 
• No-Fault

USE IT!



PRE-MEDIATION

https://www.cob.cms.hhs.gov/MSPRP/login

• Must have access to 
the Medicare 
Secondary Payer 
Recovery Portal 
(MSPRP)

https://www.cob.cms.hhs.gov/MSPRP/login


FINAL CONDITIONAL PAYMENT PROCESS

120 Days from anticipated settlement

Only one “dispute” available during this period
BCRC must respond within 11 days or dispute is 

automatically granted

Download letter immediately
Amount is final for 3 days (including day of 

download)

Calculate Medicare repayment during mediation

Report settlement to BCRC via portal within 30 days

BCRC will send a written Final Demand



DURING MEDIATION

• Confirms amount is FINAL for 3 
business days.

• Provides date by which 
notification to BCRC of settlement 
is required

• Useful to prevent insurance 
carrier from delaying settlement 
funds until receipt of the “Final 
Demand.”



FINAL DEMAND

• Once you settle your case advise Medicare.
• Download the "Final Settlement Detail Document“

• https://www.cms.gov/Medicare/Coordination-of-Benefits-and-
Recovery/Beneficiary-Services/Medicares-Recovery-Process/Downloads/Final-
Settlement-Detail.pdf

• Provide the information on company letterhead
• Total amount of the settlement
• Total Amount of Med-Pay or PIP
• Attorney Fee Amount paid by the beneficiary
• Additional Procurement Expenses Paid by the Beneficiary

• Attached itemized list of these expenses
• Date the Case was Settled

https://www.cms.gov/Medicare/Coordination-of-Benefits-and-Recovery/Beneficiary-Services/Medicares-Recovery-Process/Downloads/Final-Settlement-Detail.pdf


REPAYMENT CALCULATIONS

42 C.F.R. 411.37(c)
• Medicare payments are less than the judgment or settlement.

• Add (Attorney’s Fees) and (Costs) = Total Procurement Costs
• (Total Procurement Costs) / (Gross Settlement Amount) = Ratio
• Multiply (Lien Amount) by (Ratio) = Reduction Amount
• (Lien Amount)-(Reduction Amount) = Medicare Demand 

42 C.F.R. 411.37(d)
• Medicare payments equal or exceed the judgment or settlement.

• Add (Attorney’s Fees) and (Costs) = Total Procurement Costs
• (Gross Settlement)-(Total Procurement Costs) = Medicare Demand



REPAYMENT CALCULATIONS

42 C.F.R. 411.37(c)
• Medicare payments are less than the judgment or 

settlement.
• Add (Attorney’s Fees) and (Costs) = Total Procurement 

Costs
• (Total Procurement Costs) / (Gross Settlement Amount) 

= Ratio
• Multiply (Lien Amount) by (Ratio) = Reduction Amount
• (Lien Amount)-(Reduction Amount) = Medicare Demand 

42 C.F.R. 411.37(d)
• Medicare payments equal or exceed the judgment or 

settlement.
• Add (Attorney’s Fees) and (Costs) = Total Procurement 

Costs
• (Gross Settlement)-(Total Procurement Costs) = 

Medicare Demand



PAYMENT

• Pay demand amount within 60 days or the lien will accrue 
interest.

• Request for Appeal or Waiver does not toll interest.

• Interest is due and payable for each full 30 day period the 
debt remains unresolved.

• By law, all payments are applied to interest first, principal 
second. 42 C.F.R.411.24(m)

• After receiving payment, Medicare will send a letter 
stating the lien has been reduced to zero and the case is 
closed.



MINIMIZING THE FINANCIAL IMPACT

Dispute Conditional Payments Compromises
• Medicare only entitled for payments from time of injury to 

settlement 
• Only entitled to recoupment of medical expenses from 

litigation – related injury
• Use medical records and ICD – 10 tools
• Audit each conditional payment letter and “strike through” 

the unrelated charges

• 42 C.F.R. § 401.613 allows CMS to accept less than full 
payment

• Criteria at 42 C.F.R. § 401.613 (b) and (c)
• May be made in writing to BCRC any time 
• Considered on case by case basis and may take between 3 

– 6 months

Procurement Offset Waivers
• Medicare must offset its lien by a % equal to the % of the 

settlement value devoted to attorney’s fees and case 
expenses

• Allowed under Section 1870(c) of the Social Security Act
• Filed only after final demand
• Made in writing to BCRC with form SSA-632-BK, and 

supporting documentation
• Primarily based on financial hardship 
• Decision generally takes 120 days from request 



MINIMIZING THE FINANCIAL IMPACT



MMSEA SECTION 111 REPORTING
AKA MANDATORY INSURER REPORTING (MIR)

Insurers and self-insureds, collectively referred to as “responsible reporting entities,” 
(RREs), must report information regarding payments made to Medicare beneficiaries.

Required if:
1) claimant is entitled to Medicare and 
2) a payment is made to or on behalf of the claimant

Reporting obligation triggered when:
1) RRE accepts ongoing responsibility for medicals (ORM) or 
2) makes a total payment obligation to claimant (TPOC). 

Reporting occurs electronically through the BCRC during a 
specific 7-day window each quarter (calendar).

The RRE may perform reporting or engage a reporting agent, 
but the RRE maintains liability for compliant reporting.  



MMSEA SECTION 111 REPORTING
AKA MANDATORY INSURER REPORTING (MIR)



MMSEA SECTION 111 REPORTING -
CIVIL MONETARY PENALTIES

On 2/28/2020, CMS issued NPRM re: Civil Monetary Penalties (CMPs) Proposed Rule (85 FR 8793)
• CMS can issue CMPs against Non-Group Health Plans (worker’s comp, liability insurer, etc.) when:

o Entity fails to register as a Responsible Reporting Entity

o Entity fails to report a Total Payment Obligation to Claimant (settlement, judgment, award) within 1 year of the 
settlement, etc.

o Entity response to CMS recovery efforts contradicts entity’s Section 111 reporting

o Entity exceeds error tolerance threshold in any of 4 out of 8 reports

• CMPs will not be issued if NGHP is unable to obtain information necessary for reporting from the individual and 
entity has made records of good faith attempt to obtain that information

• Monetary Penalties of NGHPs:

o Up to $1,000 per day per individual that should have been reported (max $365,000 per individual per year)

o Up to $1,000 per day per individual for response contradicting reporting (max $365,000 per individual per year)

o Tiered approach for exceeding error threshold: 25% of max penalty for one period. 50% if exceeds for 2 
consecutive periods, 75% for 3 consecutive, 100% for 4



MMSEA SECTION 111 REPORTING -
CIVIL MONETARY PENALTIES

How to Avoid Civil Monetary Penalties: 

Ensure Primary Payer Clients are …

• Registered with CMS as Responsible Reporting Entities 

• Reporting settlements in excess of the reporting threshold (current / past)

• Checking reported settlements and correct any reporting errors 

• A report with an error is not a report

• If the claimant will not provide necessary reporting information, documents the refusal and efforts to 
obtain the information 

• Recommend comprehensive MIR audit of current process and protocols 



MEDICARE 
PART C 
(AKA 

MEDICARE 
ADVANTAGE)

BEST 
PRACTICES

• Use PAID Act query to determine plaintiff enrollment status 
(Medicare A/B v. Part C)

• Verify entitlement status through traditional means (web 
portal, screenings, etc.)

• Take note when Medicare A/B payments made one year but 
not subsequently

• Comply with any notice requirements

• 42 C.F.R. § 422.108(b) puts notice burden on the Part C 
plan

• However, beneficiary may have contractual notice 
obligations 

• Account for administrative differences 

• BCRC does not handle Part C recovery actions

• Resolution occurs directly with plan and/or its private 
recovery contractor 

• Utilize traditional Medicare resolution and reduction methods

• Excepting the administrative remedies, utilize the offset 
provisions, dispute process and any other pre – administrative 
recourse tactics to reduce the lien in the same manner as 
traditional Medicare

• Know the jurisprudence in your jurisdiction 



MEDICARE 
PART D 
(AKA 

MEDICARE 
PDP)
BEST 

PRACTICES

• Use PAID Act query to determine plaintiff enrollment 
status (Medicare Parts A, B, or C)

• Verify entitlement status through traditional means 
(web portal, screenings, etc.)

• If Medicare eligible or confirmed enrolled, Part D 
is almost certainly in play

• Identify Part D plan

• Client screening questionnaire, copies of insurance 
cards, discovery, review of pharmacy records 
and/or medical records and bills

• Companies administering Part D plans can be 
identified by region

• Be aware of potential for Part C plan to provide 
Part D benefits

• Address identified Part D implications prior to 
settlement and payment of proceeds

• Part D plans are relegated to a “pay and chase” recovery 
method due to unclear guidance, increasing potential for 
the issue to come up after funds are disbursed

• Know the jurisprudence in your jurisdiction



FUTURE MEDICALS AND MEDICARE SET-ASIDES (MSA)



FUTURE MEDICALS AND MEDICARE SET-ASIDES (MSA)



FUTURE MEDICALS AND MEDICARE SET-ASIDES (MSA)

“Payment under this subchapter may not be made, except as 
provided in subparagraph (B), with respect to any item or 
service to the extent that – payment has been made or can 
reasonably be expected to be made under a workmen’s 
compensation law or plan of the United States or a State or 
under an automobile or liability insurance policy or plan 
(including a self-insured plan) or under no fault insurance.”

42 U.S.C. § 1395y(b)(2)(A)(ii)



FUTURE MEDICALS AND MEDICARE SET-ASIDES (MSA)



FUTURE MEDICALS AND MEDICARE SET-ASIDES (MSA)



FUTURE MEDICALS AND MEDICARE SET-ASIDES (MSA)



FUTURE MEDICALS AND MEDICARE SET-ASIDES (MSA)

Medicare has notified providers 
how to collect payment from a 
patient’s MSA account.







MEDICAID LIEN RESOLUTION – THE 
BASICS

• Federal statutes require that states implement “lien” laws

• 42 U.S.C. § 1396a et seq.

• Anti-lien statute prohibits Medicaid liens on personal property prior to death

• 42 U.S.C. § 1396p(a)(1)(A)

• 53 implementing agencies with individual statutory schemes

• Both fed and state have a stake in recovering 3rd party liability payments

• 70% of Medicaid beneficiaries receive benefits from a managed care organization (MCO)



MEDICAID LIEN RESOLUTION – HISTORY



MEDICAID LIEN RESOLUTION – GALLARDO V. MARSTILLER



MEDICAID LIEN RESOLUTION – KEY CONSIDERATIONS

• Medicaid Managed Care Organization (MCO)
• 47 states use MCOs and approx. 70% of Medicaid beneficiaries are enrolled
• 50% of states contract with 6 or more MCOs annually

• Notice Requirements
• Plaintiffs have affirmative notice requirement (federal mandate)
• Defendants have reporting requirements in some states

• Medical Assistance Intercept System (MAIS)
• System electronically matches Medicaid beneficiaries to GL and WC claims
• Designed to intercept GSV of $500 or more

• Audit, Dispute, and Offsets
• Audits and dispute procedures apply
• Automatic offset for procurement costs varies state to state

• Administrative Remedies
• Vary state to state

• Benefit Protection
• Beneficiary could lose Medicaid via settlement unless action taken



MEDICAID LIEN RESOLUTION – BEST PRACTICES

• Know your state statutes, rules, and 
process

• Identify Medicaid beneficiaries early 
and comply with notice requirements

• Use SCOTUS case law to obtain best 
results

• Protect future Medicaid benefits post-
settlement



LIST OF ACRONYMS



THANK YOU!

John V. Cattie, Jr.
jcattie@cattielaw.com

Catherine E. Goldhaber
cgoldhaber@hpylaw.com

Dave Place
dave@theplacefirm.com
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