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Understanding Medical 
Monitoring Damages 

Scott P. DeVries 
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Scott P. DeVries 
sdevries@winston.com 

• Partner, Winston & Strawn (San Francisco office) 

• More than 25 years of experience with high profile 
environmental mass tort cases throughout country 

• Experience includes multi-month jury trials and Daubert 
proceedings 

• Also extensive experience securing insurance recovery 
for policyholders 

6 



© 2012 Winston & Strawn LLP 

 
Overview 

7 



© 2012 Winston & Strawn LLP 

New Frontiers 

“Medical monitoring is one of a growing number of non-
traditional torts that have developed in the common law to 
compensate plaintiffs who have been exposed to various 
toxic substances.” 

In re: Paoli R.R. Yard PCB Litigation, 916 F.2d 829, 849 
(3rd Cir. 1990) (emphasis added). 
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The Heart Of It 

“Modern living has exposed people to a variety of toxic substances. 
Illness and disease from exposure to these substances are often latent, 
not manifesting themselves for years or even decades after the 
exposure. Some people so exposed may never develop an illness or 
disease, but some will. Subcellular or other physiological changes may 
occur which, in themselves, are not symptoms of any illness or disease, 
but are warning signs to a trained physician that the patient has 
developed a condition that indicates a substantial increase in risk of 
contracting a serious illness or disease and thus the patient will require 
periodic monitoring. Not all cases will involve physiological change 
manifesting a known illness, but such cases should be allowed to 
proceed when a plaintiff's reasonable medical expenses have 
increased (or are likely to increase, in the exercise of due care) as a 
result of these physiological changes.” 
Donovan v. Philip Morris USA, Inc., 455 Mass. 215, 225 (Mass. 2009)  
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What is Medical Monitoring? 

• Monitoring residual effects of current physical injury 

• Monitoring residual effects of exposure 
• Chemicals 

• Pharmaceuticals 

• Radiation 
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Derivation of Medical Monitoring 
Programs 

• Prophylactic –workplace exposure to potentially harmful 
substances 

• Rigorous methodology per Guide to Clinical Preventive 
Services by U.S. Preventive Services Task Force 
• Assessment of whether evidence is sufficient in any given 

context to warrant monitoring 

• Determine “magnitude of net benefit (benefits minus harms)” 
• Is correct diagnosis meaningful? 

• Is treatment available? 

• False positives and risks of unnecessary treatment 

• False negatives and avoidance of required treatment 
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Distinguishing Medical Monitoring From 
Routinely Provided Prophylactic Care 

• Some level of monitoring in order for entire population – 
varies with age, sex, demographics, etc 
• Annual exams 

• Blood tests 

• Mammograms 

• Prostate 

• Medical monitoring is something beyond the generally 
accepted background 
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Distinguishing Medical Monitoring From 
Increased Risk of Disease 
• Often confused but fundamentally different and treated 

differently by courts. 
• Claims for increased risk seek recovery for the increased risk 

of contracting the disease. 
• Courts focus on the probability of contracting the disease–increase 

is de minimis at most, not magnitude of any increased risk. 
• Courts skeptical 
• Splitting cause of action issues 

• Claims for medical monitoring seek recovery of testing 
expense. 

• Interrelated because to get Medical Monitoring Damages, 
must prove increased risk 
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Judicial Approach to Medical 

Monitoring Claims 
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The Split 

• Nine states recognize medical monitoring damages without 
requiring a showing of present physical injury. 
• Massachusetts, in Donovan, recognized medical monitoring where 

present physical injury was not manifest, but there was “subclinical” 
evidence of damage to plaintiffs’ tissues and lung structures that 
increased their risk of cancer. 

• Fourteen states refuse to recognize medical monitoring claims 
where no present physical injury is shown. Federal courts in 
seven states have predicted that state law would not 
recognize medical monitoring claims absent present physical 
injury 

• Courts in twelve states have not addressed whether no-injury 
medical monitoring claims would be recognized 

• Three states have issued conflicting opinions (Delaware, 
Indiana, New York) 
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Policy Reasons FOR Awarding 
Ayers v. Township of Jackson, 525 A.2d 287 (N.J. 1987) 

1. “[C]onsistent with the important public health interest in fostering 
access to medical testing for individuals whose exposure to toxic 
chemicals creates an enhanced risk of disease ....” 

2. “[P]ermitting recovery for reasonable pre-symptom, medical-
surveillance expenses subjects polluters to significant liability when 
proof of the causal connection between the tortious conduct and 
the plaintiffs' exposure to chemicals is likely to be most readily 
available....” 

3. It is inequitable for an individual to have to pay for his own medical 
intervention, where the intervention was reasonable and necessary 
and unquestionably caused by the defendant’s tortious conduct.   

4. The availability of medical monitoring damages closer in time to the 
tortious conduct would serve as a better deterrent to defendants 
emitting toxic chemicals.   
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States that Recognize Medical 
Monitoring Damages 
• Arizona (Burns v. Jaquays Min. Corp., 156 Ariz. 375 (App. 

1987)) 
• California (Potter v. Firestone Rubber Co., 6 Cal.4th 965 

(1993)) 
• Florida 
• Missouri 
• New Jersey 
• Ohio 
• Pennsylvania 
• Utah (Hansen v. Mountain Fuel Supply Co., 858 P.2d 970, 

979 (Utah 1993)) 
• West Virginia 
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Standard for Recovery 

• Potter v. Firestone (CA) 
• Is need for monitoring reasonably certain? 

• Factors to consider: 
• Significance of exposure 

• Toxicity of chemicals 

• Relative increase in chance of onset of disease as a result of the exposure 

• Seriousness of the disease for which plaintiff is at risk 

• Clinical value of early detection and diagnosis 

• Similar factors enunciated in Bower v. Westinghouse 
Elec. Corp., 522 S.E.2d 424 (W.V. 1999). 
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Policy Reasons for NOT Awarding 
Medical Monitoring Damages 
• “[U]ncertainty among medical professionals about just which tests are most usefully 

administered and when” can pose special difficulties for judges and juries. Id. at 441. 
“[I]n part, those difficulties can reflect the fact that scientists will not always see a 
medical need to provide systematic scientific answers to the relevant legal question, 
namely, whether an exposure calls for extra monitoring.” Id. 

• Exposures to harmful substances potentially justifying medical monitoring occurs 
every day to virtually every person in society. “And that fact, along with uncertainty as 
to the amount of liability, could threaten both a ‘flood’ of less important cases . . . and 
the systemic harms that can accompany ‘unlimited and unpredictable liability’ ….” Id. 
at 442. 

• “[A] traditional, full-blown ordinary tort liability rule would ignore the presence of 
existing alternative sources of payment, thereby leaving a court uncertain about how 
much of the potentially large recoveries would pay for otherwise unavailable medical 
testing and how much would accrue to plaintiffs for whom employers or other sources 
(say, insurance now or in the future) might provide monitoring in any event,” Id. at 
442-43, citing 29 C.F.R. §1910.1001(l) (1996). 
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States that Do NOT Recognize Medical 
Monitoring Damages 
• Alabama 
• Connecticut 
• Kentucky 
• Louisiana 
• Michigan 
• Minnesota 
• Mississippi 
• Nevada 
• North Carolina 
• Oklahoma 
• Oregon 
• Rhode Island 
• Tennessee 
• Virginia 
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States That Have Not Settled on a 
Medical Monitoring Policy 
• Courts in 12 states have not addressed whether no-injury medical 

monitoring claims would be recognized. (Alaska, Hawaii, Idaho, 
Iowa, Maine, Maryland, New Hampshire, New Mexico, South 
Dakota, Wisconsin, Wyoming) 

• Courts in three states have published opinions with conflicting 
signals and the law is unsettled. (Delaware, Indiana, New York) 
• Delaware’s Supreme Court refused to permit medical monitoring in a 1984 

asbestos claim, but subsequent federal courts interpreting Delaware law 
allowed for the possibility that a no-injury case could might be recognized. 
Most recently, the Third Circuit refused to allow a no-injury medical 
monitoring claim to proceed, but did so on federalism grounds rather than 
attempting to predict Delaware courts’ disposition of the topic. 

• New York is particularly unsettled. A federal court once predicted that state 
law would permit no-injury medical monitoring, but state courts have been in 
conflict on the issue more recently. 
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Federal Common Law Also Has Rejected Medical 
Monitoring Claims Absent Present Physical Injury 

• Metro-North Commuter Railroad Co. v. Buckley, 521 
U.S. 424, 441-44 (1997) 

• June v. Union Carbide Corp., 577 F.3d 1234, 1249-51 
(10th Cir. 2009) (no medical monitoring with respect to 
nuclear radiation under Price-Anderson Act) 

• In re Hanford Nuclear Reservation Litigation, 534 F.3d 
986, 1009-10 (9th Cir. 2008) (same) 

• Syms v. Olin Corp., 408 F.3d 95, 105 (2d Cir. 2005) (no 
medical monitoring as “response costs” under CERCLA) 

• Zadroga Bill – 9/11 
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Useful 50 State Surveys 

• A Fifty-State Survey of Medical Monitoring and the 
Approach the Minnesota Supreme Court Should take 
When Confronted With The Issue, 32 Wm. Mitchell L. 
Rev. 1095 (2006) 

• Medical Monitoring and Class Actions, 17-SPG Nat. 
Resources & Env't  225 (2003) 
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Damages vs. New Cause of Action 

• In many states, traditional tort law does not permit awards of 
damages without physical injury. Most of these states refuse 
to recognize medical monitoring damages without injury. 

• Several of these states have circumvented these limitations 
by the creation of new causes of action: 
• Burns v. Jaquays Min. Corp., 156 Ariz. 375 (App. 1987):  Arizona 

Court of Appeal adopted elements of the cause of action for medical 
monitoring articulated by the New Jersey Supreme Court in Ayers. 

• Simmons v. Pacor, Inc., 543 Pa. 664 (1996): Pennsylvania 
Supreme Court recognized a cause of action for medical monitoring 
composed of the same elements in asbestos cases where only 
pleural thickening had been demonstrated. 

• Some courts have been more creative, finding that the right to avoid 
expensive medical examinations caused by the tortious conduct of 
others is a legally protected interest. See, e.g., Meyer v. Fluor 
Corp., 220 S.W.3d 712 (Mo. 2007) 
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Subclinical Effects = Physical Harm? 

• Stedman’s Medical Dictionary (2008): “subclinical” means “[d]enoting the 
presence of a disease without manifest symptoms; may be an early stage in the 
evolution of a disease.” 

• Donovan v. Philip Morris USA, Inc.: plaintiffs sought to state a claim for medical 
monitoring on behalf of a class of plaintiffs who had smoked 20 pack-years 
based on “subclinical effects of exposure to cigarette smoke.” Donovan, 455 
Mass. 215, 216. 

• Until the Donovan case, Massachusetts courts did not recognize claims for 
medical monitoring damages without physical injury. “Under our law of 
negligence, injury and damages are integrally related: there can be no invasion 
of the rights of another unless legal damage is caused, and for that reason 
nominal damages cannot be recovered.” Id. at 222. 

• Recognizing that most of the State’s tort law had developed when tortious 
injuries were caused by blunt trauma, the court concluded that it “must adapt to 
the growing recognition that exposure to toxic substances and radiation may 
cause substantial injury which should be compensable even if the full effects are 
not immediately apparent,” leading it to recognize a negligence claim for medical 
monitoring based on allegations of subclinical damage. Id. at 225-26. 
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MEDICAL MONITORING:   
  CLASS ACTIONS  

Medical monitoring is often presented 
as a class action claim: 

 Expanding universe of potential plaintiffs from 
injured plaintiffs to damages associated with 
periodic testing of so-far healthy plaintiffs.  

 A number of the elements of the claim (or 
remedy) of medical monitoring seem, on the 
surface, more amenable to “common” proof.  
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MEDICAL MONITORING:   
  Class Actions  

 Is it a remedy or a cause of action? 
 

 Class certification implications 
 If recognized as a remedy, need to also 

examine underlying tort/cause of action 
elements 

 If independent cause of action, focus is on 
medical monitoring elements 

 Can elements be shown on class-wide basis? 
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MEDICAL MONITORING:   
  CLASS ACTIONS  

 Do plaintiffs seek injunctive or legal relief? 
 Manual for Complex Litigation: courts are 

divided over whether 23(b)(2) or 23(b)(3) is 
the appropriate vehicle for certifying a class 
for medical monitoring  

 Rule 23(b)(2): cohesiveness and homogeneity 
 Rule 23(b)(3): predominance of common issues 
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MEDICAL MONITORING:   
  CLASS ACTIONS  

 The Third Circuit affirmed denial of class 
certification in a medical monitoring case alleging 
vinyl chloride exposures. Gates v. Rohm & Haas 
Co., 655 F.3d 255 (3d Cir. 2011). 
 Third Circuit doubts, in light of Dukes, that medical 

monitoring in case like this would fall under (b)(2). 
 But need not reach issue: although Rule 23(b)(2) classes 

need not meet the predominance and superiority 
requirements of Rule 23(b)(3), it is well established that the 
class claims must be cohesive.  
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MEDICAL MONITORING:   
  Class Actions  

 Choice of law - National classes 
 Zehel-Miller v. Astrazeneca Pharmaceuticals, LP, 223 F.R.D. 659 

(M.D.Fla. 2004). 
 In re Rezulin Products Liability Litigation, 210 F.R.D. 61 (S.D.N.Y. 

2002). 
 Sanders v. Johnson & Johnson, Inc., 2006 WL 1541033 (D.N.J. 

June 2, 2006). 
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MEDICAL MONITORING:   
  Class Actions  

 Choice of law –  Multi-state classes 
 In re FEMA Trailer Formaldehyde Products Liability Litigation, 2008 

WL 5423488 (E.D.La.) 
 In re St. Jude Medical, Inc., 425 F.3d 1116 (8th Cir. 2005) 
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MEDICAL MONITORING:   
  Class Actions  

 Choice of law – Plaintiffs’ response 
 In re Welding Fume Products Liability Litig., 245 F.R.D. 279 (N.D. 

Ohio 2007) 
 State of West Virginia ex rel. Chemtall Inc. v. Madden, 216 W.Va. 

443, 607 S.E.2d 772 (2004)   
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MEDICAL MONITORING:   
  CLASS ACTIONS  

  Individual issues affecting predominance, 
coherence, manageability, superiority 
 Underlying tort elements 
 Medical monitoring elements 
 Affirmative defenses 
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MEDICAL MONITORING:   
  CLASS ACTIONS  

  Individual issues affecting predominance, 
coherence, manageability, superiority 

 Medical monitoring elements, e.g., 
 Exposure levels 
 Risk Levels 
 Causation 
 “Over and above” 
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MEDICAL MONITORING:   
  CLASS ACTIONS  

  Exposure-  
 Gates: Plaintiffs tried to show exposure of class members 

through expert opinion on air dispersion modeling mapping 
concentrations of alleged exposure (isopleths) that allegedly 
could provide average exposure per person.  

 But in fact those isopleths only showed average daily 
exposure, not minimum exposure, and used average 
exposure over very long periods of time when exposure 
likely varied. Could not show that every member was 
exposed above background.  
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MEDICAL MONITORING:   
  CLASS ACTIONS  

 Risk Levels 
 Does epidemiology establish increased 

risk? On a class-wide basis? 
 Rhodes v. E.I. du Pont de Nemours and Co., 

253 F.R.D. 365, 376-77 (S.D. W.Va. 2008), 
aff’d, 636 F.3d 88 (4th Cir. 2011) (no standing). 

 Gates 
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MEDICAL MONITORING:   
  CLASS ACTIONS  

 Gates: Significant Increased Risk also Individual 
 Plaintiffs unable to prove a concentration of  VC that 

would create a significant risk of contracting a serious 
latent disease for all class members.  

 Nor was there common proof that could establish the 
danger point for all class members.  
 Rejected plaintiffs‘ use of a regulatory threshold by the EPA 

as a proper standard for determining liability under tort law.  
 Even if the regulatory standard were a correct number, it 

would not be the threshold for each class member who may 
be more or less susceptible after exposure. 
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MEDICAL MONITORING:   
  CLASS ACTIONS  

 One other mote on use of regulatory levels 
 Hirsch v. CSX Transp., Inc., 656 F.3d 359 (6th Cir. 2011). 
 Summary judgment 
 Also rejected plaintiffs’ use of a regulatory threshold by the 

EPA (1 in a million) as a proper standard for determining 
liability under tort law. 

 Expert accepted the risk of one in a million as the 
threshold for monitoring, then halved it.  

 Insufficient explanation as to why reasonable doctors 
would order expensive and burdensome testing for 
such a small risk, besides wanting "to err on the side of 
patient safety.”   
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MEDICAL MONITORING:   
  CLASS ACTIONS  

  Causation 
 What must be caused? 
 Does the defendant’s conduct need to cause 

the exposure to the hazardous product, or the 
increased risk, or both?   

 Must the defendant’s conduct have caused the 
“need” for medical monitoring?   

 When the claim requires proof of an underlying 
tort, must the plaintiff also show causation in 
some traditional sense? 
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MEDICAL MONITORING:   
  CLASS ACTIONS  
  In re Fosamax Products Liab. Litig., 248 F.R.D. 389 

(S.D.N.Y. 2008) 
 Warning causation: What defendant knew or should have known 

about the risk of jaw disease changed over time; defendant’s 
actions with respect to warning consumers were not uniform 
throughout the period. No one class member's theory of negligence 
is typical of all other class members' claims.  
 

 Class action claimants often argue, however, that they are 
not required to show that their need for medical monitoring 
was caused by the defendant's common conduct; it is 
enough that their common use of the defendant's product 
caused the need for medical surveillance. See In re West 
Virginia Rezulin Litigation, 214 W.Va. 52, 73, 585 S.E.2d 
52, 73 (2003). 
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MEDICAL MONITORING:   
  CLASS ACTIONS  

  In re Fosamax Products Liab. Litig., 248 F.R.D. 389 
 

 elements of medical monitoring claim will require highly 
individualized proof of each class members' medical condition and 
circumstances of their use of Fosamax 
 Specific Causation. A plaintiff cannot prevail by proving that, in 

general, Fosamax could cause a significant increase in the risk of jaw 
disease in some users. Plaintiffs' experts acknowledged that the risk 
depends on the dosage taken, how long patients took the drug, how 
much time has elapsed since patients discontinued using the drug, and 
whether patients took the drug to treat osteoporosis or other disease. 



Strafford Webinar 43 

MEDICAL MONITORING:   
  CLASS ACTIONS  

  Causation 
 Myers v. BP America, Inc., 2009 WL 2341983, 

at *6-10 (W.D.La. 2009) 
 In re FEMA Trailer Formaldehyde Products 

Liability Litigation, 2008 WL 5423488, at *19 
(E.D.La. 2008) 
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MEDICAL MONITORING:   
  CLASS ACTIONS  

 Reasonably Necessary 
 Gates: Many courts have been skeptical that 

necessity for individual monitoring regimes can be 
proven on a class basis. See generally Principles 
of the Law of Aggregate Litigation § 2.04 reporter’s 
notes, cmt. B. 

 Plaintiffs' experts had no compelling answer to the 
point that the negative health effects of screening 
may outweigh any potential benefits for some 
class members.   
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MEDICAL MONITORING:   
  CLASS ACTIONS  

  In re: St. Jude Medical, Inc., Silzone Heart Valve 
Products Liability Litigation, 522 F.3d 836 (8th Cir. 2008) 
 "highly individualized remedy of medical monitoring” 
 whether an individual plaintiff will require additional monitoring is 

individualized inquiry depending on that patient's medical 
history, condition of the patient's heart valves at the time of 
implantation, patient's risk factors for heart valve complications, 
patient's general health, patient's personal choice, and other 
factors.  
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MEDICAL MONITORING:   
  CLASS ACTIONS  

 “Over and Above” = Different from what would be 
prescribed in absence of the exposure 

 Other risk factors? Class member might already need  
some type of periodic follow-up medical checks as 
ordinary part of follow-up care for other health issues.  
 Individual assessments? 

 Leib v. Rex Energy Operating Corp., 2008 WL 5377792, 
at *13 (S.D. Ill., 12/19/08) 

 Hoyte v. Stauffer Chemical Co., 2002 WL 31892830, 
*30, 50 (Fla.Cir.Ct.) 

 Paoli II; Hansen; Barnes; Blankenship 
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MEDICAL MONITORING:   
  CLASS ACTIONS  

  In re Fosamax Products Liab. Litig., 248 F.R.D. 389 
(S.D.N.Y. 2008) 
 elements of medical monitoring claim will require highly 

individualized proof of each class members' medical condition and 
circumstances of their use of Fosamax 
 Monitoring regime. As the risk of jaw disease varies depending upon 

a Fosamax user's unique medical history and the circumstances 
surrounding his or her use, the need for the proposed monitoring 
program could not be proven on a class-wide basis.  
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MEDICAL MONITORING:   
  CLASS ACTION TRIALS  

  Individual issues affecting predominance, 
coherence, manageability, superiority 
 elements vary by jurisdiction 
 language varies, affecting jury instructions 
 very little case law 
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MEDICAL MONITORING:   
  Class Action Trials  

 Trial Plan 

Consider bifurcation 
Focus on certain medical monitoring 

elements 
Winnable 
Decertification 
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MEDICAL MONITORING:   
  Class Action Trials  

 Theme 
 Juror pre-load: early detection 
 Hook: medical necessity 

 Do they reliably and consistently detect the disease? 
 False Positives; False Negatives 

 If detected, can the disease be treated? 
 Have the tests been proven to reduce mortality? 
 Do public health agencies recommend medical 

monitoring for the disease at issue? 
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MEDICAL MONITORING:   
  Class Action Trials  

 Theme 
 Hook: medical necessity 

 Safety of the proposed tests  
 Risky follow up procedures 
 Eliminating doctors from the equation 
 Contrary to standard of care 
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Challenges for Plaintiffs and 
Defendants  

Overview of How Court Supervised Medical 
Monitoring Funds Work  



 Program through which Plaintiffs 
exposed to hazardous substances 
may obtain physical examinations 
and testing necessary to diagnose or 
detect the early onset of a disease 
caused by exposure to or ingestion of 
harmful products 

 Medical monitoring programs 
typically incorporate diagnostic 
testing such as x-rays, CT scans, 
MRIs, and blood and urine screening 
with the goal of early detection and 
treatment of latent diseases such as 
cancer, heart and lung disease, and 
birth.  



 Coordinated mass tort and class action 
suits where large numbers of persons 
have been exposed to or ingested 
harmful products or substances that 
may later lead to the development of 
latent disease. 

 Mass tort and class action cases 
involving toxic exposure to chemicals 
utilized in, or produced as a byproduct 
of industrial operations ; chemical waste 
dumps or spills; radiation leaks; 
asbestos; pharmaceutical drugs such as 
Diethylstilbestrol (DES) and Fen-Phen; 
and medical devices such as defective 
heart valves and pacemakers.   



To obtain medical monitoring, Plaintiffs must generally establish the 
following:  1) Scientific evidence 

demonstrating that 
the exposure to a 
substance at greater 
than normal 
background levels 

2) Scientific evidence 
demonstrating that 
the substance is 
hazardous, 
dangerous, or toxic 

3) Evidence that the 
exposure results 
from the wrongful 
conduct of a 
defendant 

4) Scientific evidence 
that there is a 
statistically 
significant increased 
risk of developing 
latent disease  

5) There is monitoring a 
procedure in 
existence for the 
early detection of the 
latent disease  

6) The monitoring 
procedure is different 
from that normally 
recommended in the 
absence of exposure 
to or ingestion of the 
hazardous or 
dangerous 
substance 

7) The monitoring 
program is 
reasonably 
necessary according 
to contemporary 
scientific principles   



 
•(i) a court-supervised trust fund established 
to compensate Plaintiffs for only the 
monitoring costs actually incurred; or (ii) a 
monetary lump-sum award of damages 
which Plaintiffs may use for any purpose 
they see fit. 
 

•The majority of jurisdictions favor “use of 
court-supervised funds to pay for medical-
surveillance claims as they accrue, rather 
than lump-sum verdicts.” See e.g., Ayers v. 
Township of Jackson, 525 A. 2d 287 (N.J. 
1987). 
 

•Minority of jurisdictions have indicated that 
lump-sum damages are an acceptable 
remedy in medical monitoring suits.  See 
e.g., Bower v. Westinghouse Electric Corp., 
522 S.E. 2d 424 (W. Va. 1999).  



 First, trial judge appoints qualified plan administrator to 
manage the plan and periodically report to the court 
regarding progress of plan.  

 Second, based on plan administrator’s recommendations, 
court appoints panel of medical/scientific advisors to assist 
in development of medical monitoring protocol to be 
followed by physicians, laboratories, and other medical 
clinical staff . 

 Third, plan administrator and medical panel designate 
neutral group of physicians, laboratories, and other medical 
personnel to perform testing protocol.  



•Fourth, plan administrator and medical panel 
determine time-frame over which monitoring 
program will be administered  
•Length of the program depends on latency 
period for disease in question.   
 

•Fifth, plan administrator establishes a notification 
procedure to alert affected persons of existence of 
medical monitoring program.   
•Typically achieved through direct mailings, establishment 
of medical monitoring fund website, or publication in local 
newspapers, television, or radio broadcasts. 
  



•Sixth, the court and plan administrator may appoint a financial panel 
(composed of members of the Plaintiffs’ and defendants’ legal counsel 
and/or neutral legal, accounting or other business professionals) to work 
with the plan administrator to estimate the amount it will cost to administer 
the monitoring plan and to prepare a budget for approval by the court.  
Defendants then usually make an initial lump-sum payment to fund the 
program followed by periodic payments over time if necessary.  
 

•Seventh, the plan administrator and 
the financial and medical panels 
implement procedures through which 
physicians, laboratories, and other 
medical professionals submit their 
reports and findings, together with their 
statement of charges, to the plan 
administrator who is responsible for 
paying the claims from the fund.  
 



 Eighth, the plan administrator (and if 
applicable financial panel) provides periodic 
accounting reports to the parties and court, 
which reports may indicate that additional 
funding is required by defendant(s) to cover 
program costs.  The plan administrator (and if 
applicable financial panel) is also required to 
provide a final accounting to the parties and 
court upon completion of the program. 

 Ninth, the plan administrator and medical 
panel maintains all of the records generated 
by the program after completion as such data 
may be beneficial to the medical and scientific 
community for epidemiological, toxicological 
and other studies into the health hazards 
involved.  

 



The Perrine Medical Monitoring 
Plan arose from a January 
2011 settlement of a class 
action suit that was reached 
between DuPont and Plaintiffs 
who lived in and around 
Spelter, WV and had been 
exposed to arsenic, cadmium, 
zinc, and lead toxic waste due 
to the operation of a zinc 
smelting facility.   

Medical evidence established in 
the case demonstrated that 
exposure to high levels of arsenic, 
cadmium, zinc, and lead gave rise 
to a statistically significant 
increased risk of developing lung, 
brain, and other cancers, renal 
failure, and other disease. 
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• Perrine settlement provided DuPont to 
fund 30-year biannual medical monitoring 
program for residents who lived within a 
35 square mile radius of smelting facility 
 

• DuPont provided lump-sum payment of 
$70 million to initially fund medial 
monitoring program, with periodic 
payments to be made once testing 
commenced 

 
• Medical monitoring protocol consists of 

three components: (i) testing of blood, 
urine, stool samples, and if medically 
necessary, CT scans; (ii) plan approved 
physician visit after test results obtained 
to review/discuss testing results; (iii) 
specialist visits if ordered by plan 
approved physicians based on results of 
physical examination or testing 
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The Perrine Medical Monitoring Plan  
Lenora Perrine et. al. v. E.I. DuPont De Nemours and Company, et. al., 

Circuit Court of Harrison County West Virginia  
 •Court appointed a claims 

administrator to supervise and 
manage program 
•Court appointed three-member 
finance committee, composed of a 
representative from Plaintiffs’ class 
counsel, a representative from 
DuPont, and the claims 
administrator to provide guidance 
to the court for operation of the 
program  
•Final decision-making authority 
would rest with claims 
administrator with such decisions 
reviewable by court 



Claims adjuster responsible for carrying out:  
1. Creating class member medical monitoring registration forms and 

medical questionnaires and determining and implementing deadlines 
by which such materials must be submitted to plan administrator to be 
included in program;  

2. Providing notice of medical monitoring program to class members 
through direct mail-outs and publication in local newspapers;  

3. Creating and implementing computer-based data gathering system to 
organize class member data complied from sources like health 
questionnaires, physical examinations, and collection of lab samples 
that can be accessed by class and defense counsel;  

4. Initiating bidding process to obtain reasonably priced, neutral, and 
competent physicians, laboratories, and other medical personnel to 
facilitate physical examinations and diagnostic testing  

5. Establishment of medical advisory panel to undertake quality control 
audits of medical monitoring program and update testing protocol 
based on any future medical or scientific developments developments 
that may occur over the course of program  

6. Establishment of claimants advisory committee that consists of class 
members that are willing to provide input as to administration of 
program  
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•Plan administrator and finance 
committee responsible for annual 
reports to the court on whether 
proceeds of fund are sufficient to fund 
expenditures for following year, and if 
not, make recommendation to court 
for sum certain to be set aside by 
DuPont to cover following year’s 
expenditures 
 
•After initial sign-up period concluded 
for class members to enroll in 
program, DuPont required to set 
aside reasonable reserves to cover 
estimated cost of entire 30 year 
medical monitoring program  



In Re: Diet Drugs 
(Phentermine/Fenfluramine/Dexfenfluramine/Dexfenfluramine)

: Products Liability Litigation, MDL No. 1203 
•2 prescription diet drugs marketed and sold by Wyeth, 
Pondimin (fenfluramine) and Redux (dexfenfluramine), 
withdrawn from market after it was determined they may 
cause valvular heart disease. 
•Class action complaint filed in order to settle thousands 
of claims by person who ingested these diet drugs 
•Class Counsel and Wyeth entered into class action 
settlement agreement and aggregate global settlement 
fund of $3.75 billion created 
•Of $3.75 billion settlement fund, $1 billion allocated to 
provide medical monitoring such as echocardiogram 
screening, funding of Medical Research and Education 
Fund to finance research and education related to heart 
disease, and funds to establish, operate, and maintain 
registry to track medical condition of Plaintiff class 
members  


	Slide Number 1
	Conference Materials
	Continuing Education Credits
	Tips for Optimal Quality
	Understanding Medical Monitoring Damages
	Scott P. DeVries�sdevries@winston.com
	Slide Number 7
	New Frontiers
	The Heart Of It
	What is Medical Monitoring?
	Derivation of Medical Monitoring Programs
	Distinguishing Medical Monitoring From Routinely Provided Prophylactic Care
	Distinguishing Medical Monitoring From Increased Risk of Disease
	Slide Number 14
	The Split
	Policy Reasons FOR Awarding�Ayers v. Township of Jackson, 525 A.2d 287 (N.J. 1987)
	States that Recognize Medical Monitoring Damages
	Standard for Recovery
	Policy Reasons for NOT Awarding Medical Monitoring Damages
	States that Do NOT Recognize Medical Monitoring Damages
	States That Have Not Settled on a Medical Monitoring Policy
	Federal Common Law Also Has Rejected Medical Monitoring Claims Absent Present Physical Injury
	Useful 50 State Surveys
	Damages vs. New Cause of Action
	Subclinical Effects = Physical Harm?
	MEDICAL MONITORING IN PRODUCTS LIABILITY CLAIMS: Challenges for Plaintiffs and Defendants 
	MEDICAL MONITORING:  �		CLASS ACTIONS	
	MEDICAL MONITORING:  �		Class Actions	
	MEDICAL MONITORING:  �		CLASS ACTIONS	
	MEDICAL MONITORING:  �		CLASS ACTIONS	
	MEDICAL MONITORING:  �		Class Actions	
	MEDICAL MONITORING:  �		Class Actions	
	MEDICAL MONITORING:  �		Class Actions	
	MEDICAL MONITORING:  �		CLASS ACTIONS	
	MEDICAL MONITORING:  �		CLASS ACTIONS	
	MEDICAL MONITORING:  �		CLASS ACTIONS	
	MEDICAL MONITORING:  �		CLASS ACTIONS	
	MEDICAL MONITORING:  �		CLASS ACTIONS	
	MEDICAL MONITORING:  �		CLASS ACTIONS	
	MEDICAL MONITORING:  �		CLASS ACTIONS	
	MEDICAL MONITORING:  �		CLASS ACTIONS	
	MEDICAL MONITORING:  �		CLASS ACTIONS	
	MEDICAL MONITORING:  �		CLASS ACTIONS	
	MEDICAL MONITORING:  �		CLASS ACTIONS	
	MEDICAL MONITORING:  �		CLASS ACTIONS	
	MEDICAL MONITORING:  �		CLASS ACTIONS	
	MEDICAL MONITORING:  �		CLASS ACTIONS	
	MEDICAL MONITORING:  �		CLASS ACTION TRIALS	
	MEDICAL MONITORING:  �		Class Action Trials	
	MEDICAL MONITORING:  �		Class Action Trials	
	MEDICAL MONITORING:  �		Class Action Trials	
	MEDICAL MONITORING �IN PRODUCTS LIABILITY CLAIMS
	What is Medical Monitoring
	What Types of Cases are Most Conducive to a Medical Monitoring Program 
	Elements Generally Necessary to Establish a Claim for Medical Monitoring 
	How Should Medical Monitoring Costs Be Distributed? 
	How Is a Court Supervised Medical Monitoring Fund Generally Administered? 
	How Is a Court Supervised Medical Monitoring Fund Generally Administered? 
	How Is a Court Supervised Medical Monitoring Fund Generally Administered? 
	How Is a Court Supervised Medical Monitoring Fund Generally Administered? 
	Specific Example of Medical Monitoring Fund – Toxic Exposure Case 
	Specific Example of Medical Monitoring Fund – Toxic Exposure Case 
	Specific Example of Medical Monitoring Fund – Toxic Exposure Case 
	Specific Example of Medical Monitoring Fund – Toxic Exposure Case 
	Specific Example of Medical Monitoring Fund – Toxic Exposure Case 
	Specific Example of Medical Monitoring Fund – Pharmaceutical Products Liability Case
	Slide Number 67
	Slide Number 68
	Slide Number 69

